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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1867,  IN  THE  FIFTY-FIRST  YEAR 

OF  THE  STATE. 


The  Jsffbbsonvillb  Railroad  Company  v.  Eooers.  im  loe 

PA88KVOBK  Fabu. — ^TiCKXTB. — A  railroad  company  may  disoriminate  in 
iU  paseenger  fares  in  faTor  of  those  who  purchase  tickets  before  entering 
the  oars. 

Saxk. — Saoh  a  regulation,  howeyer,  carries  with  it  an  obligation  on  the 
part  of  the  company  to  afford  an  opportunity  to  passengers  to  purchase 
tickets,  and  unless  such  an  opportunity  is  giyen  the  discrimination  cannot 
be  made. 

Expulsion  or  Passbnoxb. — Under  the  special  charter  of  the  JeffertenviUe 
Railroad  Oompansf,  which  is  silent  upon  the  subject,  if  there  is  lawful 
cause  for  the  expulsion  of  a  passenger  Arom  the  cars,  he  may  be  expelled 
between  stations. 

Mbasttbb  of  Damaoxs. — Where  a  passenger  who  has  been  denied  an  oppor- 
tunity to  purchase  a  ticket  is  expelled  ftrom  the  cars  because  of  his  re- 
ftisal  to  pay  an  increased  rate  of  fare,  the  difference  between  the  two 
rates  of  fare  is  not  the  measure  of  his  damages.  The  act  being  wrongful^ . 
the  company  is  responsible  for  its  consequences. 

Sakx. — ExsifPLAXT  Damaoks. — ^The  rule  as  to  the  allowance  of  exemplary 
damages  in  suits  against  natural  persons^  applies  equally  to ^suits  against; 
corporations. 

Vol.  XXVin.— 1 
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Rates  of  Fabe. — ^The  vales  of  fare  of  a  railroad  corporation  need  not  be 
established  by  the  board  of  directors  and  proved  by  a  record  of  their 
action.  Agents,  other  than  the  directors,  may  be  empowered  to  regulate 
such  matters. 

APPEAL  from  the  Bartholomew  Common  Pleaa. 

Frazbr,  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  for  unlawfully  expelling  the  appellee  from  its 
ears.  The  complaint  alleged  that  the  defendant's  ticket 
agent  refused  fo  dell  a  ticket  to  the  plaintiff;  that  he  there- 
upon seated  himself  in  the  car  without  such  ticket,  for  the 
purpose  of  being  carried  from  Indianapolis  to  CohmibuSj  and 
tendered  the  usual  ticket  fare  to  the  conductor,  who  refused 
that  sum  and  demanded  a  greater  sum  by  fifteen  cents ; 
and  upon  a  refusal  by  the  plaintiff  to  pay  the  sum  de- 
manded, he  was,  by  the  defendant,  expelled  from  the  vehicle 
three  miles  from  a  station. 

The  answer  was  in  two  paragraphs.  The  first  was  a 
general  denial,  under  which  the  matter  pleaded  in  the 
second  was  admissible  in  evidence,  and  there  was  therefore 
no  available  error  in  sustaining  a  demurrer  to  the  latter. 

Various  questions  are  made  upon  the  instructions  to  the 
jury,  and  as  to  the  admissibility  of  evidence,  all  of  which  are 
in  the  record  by  an  unsuccessful  motion  for  a  new  trial,  there 
having  been  a  verdict  for  the  plaintiff  in  the  sum  of  $845. 

The  evidence  established  the  averments  of  the  complaint 
upon  every  point,  save  that  the  plaintiff  had  applied  for 
and  been  refused  a  ticket.  Upon  that  subject,  there  was  a 
conflict.  It  appeared,  too,  that  the  appellant  discriminated 
in  its  charges  for  passage  in  favor  of  persons  holding 
tickets ;  the  usual  rate,  if  paid  on  the  train,  being  $2  10, 
and  the  usual  rate  for  a  ticket  %\  95.  That  the  ticket 
agent  was  at  the  time  supplied  with  tickets,  and  instructed 
to  sell  them,  was  clearly  proven.  Tickets  were  sold  to 
other  persons  at  that  time,  and  for  Columbus,  If,  there- 
fore, he  refused  a  ticket  to  the  appellee,  it  was  of  his  own 
motion  and  in  violation  of  his  duties  as  agent  of  the  ap- 
ipellant.    The  appellant  existed  under  a  special  charter, 
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(local  laws  of  1846,  p.  153,)  which  gave  it  full  power  to  fix 
its  rates  of  passeuger  fares,  "provided  that  the  rates  estab- 
lished from  time  to  time  shall  be  posted  up  at  some  con- 
spicuous place  or  places  on  said  road;*'  and  this  had  been 
done  as  to  the  rates  then  usual,  both  for  tickets  and  when 
payment  was  made  on  board  to  the  conductor. 

It  is  not  controverted  that  the  appellant  had  the  right, 
for  its  own  protection  against  the  possible  dishonesty  of 
conductors,  and  for  the  convenient  transaction  of  its  busi- 
ness, to  discriminate  in  favor  of  persons  purchasing  tickets. 
The  regulation  is  a  reasonable  one,  if  carried  out  by  the 
corporation  in  good  faith.  It  tends  to  protect  the  corpo- 
ration from  the  frauds  of  its  conductors,  and  from  the 
inconvenience  of  collecting  fares  upon  its  trains  in  mo- 
tion; and  it  imposes  no  hardship  whatever  upon  trav- 
elers. But  if  the  corporation  may  refuse  to  furnish  the 
tickets,  and  thus  fail  to  do  what  is  plainly  implied  by  the 
adoption  and  publication  of  the  rule,  it  would  be  unreason- 
able and  therefore  not  binding  upon  its  passengers.  Such 
a  corporation  cannot  be  sustained,  in  so  far  as  it  assumes  to 
be  the  arbitrary  master  of  its  patrons.  It  is  a  common 
carrier  of  passengers,  and  must  perform  the  obligations 
which  the  law  imposes  upon  it  as  such.  It  has  no  lawful 
authority  to  impose  upon  travelers  by  vexatious  and  decep- 
tive rules  and  regulations,  such  as  the  one  under  considera- 
tion would  obviously  be,  if  it  does  not  carry  with  it  an  obli- 
gation on  the  part  of  the  corporation  to  afford  passengers 
the  opportunity  to  avail  themselves  of  the  discrimination 
in  fares  which  it  publicly  offers.  That  such  an  obligation 
does  arise  out  of  the  adoption  of  such  a  regulation  was 
expressly  ruled  in  Illinois.  Chicago^  ^(?.,  Co.  v.  Parks,  18 
111.  460,  and  St.  Louis  ^c.  Co.  v.  Dolby,  19  111.  858.  The 
latter  case  is  precisely  in  point  here,  it  being  held  that  the 
passenger,  having  been  unable  to  procure  a  ticket  through 
the  fault  or  neglect  of  the  railroad  company's  ticket  agent, 
had  a  right  to  be  carried  at  the  ticket  rate,  and  that  upon 
tender  of  that  sum  to  the  conductor,  his  subsequent  expul- 
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won  from  the  train  was  a  wrong  for  which  the  corporation 
was  liable. 

In  NetiT  Yorky  the  subject  has  been  regulated  to  some 
extent  by  statute.  To  ask  or  receive  a  greater  rate  of  fare 
than  that  allowed  by  law,  entitles  the  passenger  to  recover 
the  sum  of  fifty  dollars  as  a  penalty-  The  New  York  Cen- 
tral Railroad  Company  i»  required  to  keep  its  ticket  office 
at  Uiica  opea  for  the- sale  of  tickets  for  an  hour  prior  to  the 
cfepafii:uFc  of  each  train,  but  it  is  not  required  to  keep  such 
office^  open  between  11  o'clock  P.  M.  and  6  o'clock  A.  M.; 
armi  ^  a  persocfc  at  any  station  where  a  ticket  office  is  open 
enters  the  cars  as  a  passenger,  without  a  ticket,  the  company 
nKiy  charge  five  cents  in  addition  to  the  usual  fare,  which 
*w  fixed  at  two  cents  per  mile.  In  Nellia  v.  New  York  Cen* 
iral  Railroad  Companyy  SO  N".  Y.  505,  where  a  passenger 
from  Utica  entered  the  train  without  -a  ticket,  at  1  o'clock 
A.  M.,  when  the  ticket  office  was  not  open,  and  was  com- 
pelled to  pay  the  additional  five  cents,  it  was  held  that  the 
penalty  was  incurred.  It  was  argued  there  that  the  case 
was  not  within  the  statiite,  because  the  ticket  office  was  not 
required  to  be  open  at  that  hour;  and  upon  that  point  it 
is  said,  in  the  opinion  of  the  court:  ''It  is  insisted  that  be- 
cause the  plaintiff  did  not  do  what  it  was  impossible  for 
him  to  do,  to- wit:  buy  a  ticket  before  leaving  Uticaj  he 
became  Imble  to  pay  the  extra  fare.  It  seems  to  me  the  prop- 
osition has  but  to  be  stated  to  be, rejected  as  utterly  unsound. 
To  compel  a  passenger  to  pay  a  penalty  because  the  company 
had  deprived  him  of  the  power  to  travel  for  the  regular 
faro,  woidd  be  so  oppressive  and  unjust  that  it  would 
require  a  positive  provision  of  a  legislative  act  to  induce 
any  tribunal  to  sanction  it."  Though  that  case  arose  under 
the  statutes  of  New  Yorky  and  might  have  been  decided 
without  touching  upon  the  subject  discussed  in  the  passage 
quoted,  yet  the  reasoning  of  the  quotation  is  so  forcible  and 
so  directly  applicable  to  the  point  under  consideration  here 
that  it  may  well  be  deemed  an  authority.  And  the  fact 
that  a  State  like  Nc\o  Yorky  largely  interested  in  commerce. 
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and  whose  known  policy  it  is,  in  every  proper  way,  to 
foster  her  great  corporations  engaged  in  the  transportation 
of  passengers,  shonid,  by  statute,  make  their  right  to  <dis- 
criminate  in  fares  depend  upon  their  affording  the  passen- 
ger SB  opportunity  to  avail  himself  of  the  discriminatioD, 
is  worth  some  oonsideration  when  the  inquiry  is  whether 
such  a  discrimination  e&n  be  upheld  as  reasonable  without 
the  corresponding  obligation  upon  the  carrier. 

Opposed  to  the  doctrine  already  ^nmounced,  Crocker  v. 
New  London,  ^c^  Oo^  24  Conn.  249,  stands  alone,  so  far  as 
we  know.  The  &ctB  of  that  case  were  much  like  the  one 
at  bar,  except  that  the  ticket  office  was  closed  for  the  night, 
to  be  opened  as  usual  thereafter.  That  fact  was  held  as 
proof  that  the  company  had  withdrawn  its  proposition  to 
carry  at  ticket  rates,  and  was  therefore  not  bound  to  carry 
a  passenger  tendering  to  the  conductor  merely  the  price  of 
a  ticket  The  law  certainly  deduces  no  such  conclusion 
from  the  fact  of  closing  a  ticket  office,  as  was  reached  in 
that  case,  to-wit:  that  the  offer  to  carry  at  ticket  rates  was 
withdrawn.  It  is  a  conclusion  of  &ct  and  not  of  law,  and 
we  think  not  at  all  a  legitimate  one.  The  Supreme 
Court  of  Iowa,  in  citing  this  case  to  another  point,  in 
ITie  State  v.  Chovin,  7  Iowa  204,  very  properly  disdaimed 
any  purpose  to  be  understood  as  concurring  with  the  case 
upon  the  question  now  under  eicamination.  But  the  Cou" 
necticut  case  can  have  no  application  whatever  to  the  inquiry 
as  it  arises  in  the  present  case,  for  here  the  evidence  is  clear 
that  the  offer  was  not  withdrawn ;  that  the  agent  was  sup- 
plied with  tickets  and  instructed  to  sell  them,  and  did 
actually  sell  them  on  that  occasion  to  other  passengers  for 
Columbus. 

The  court  refused  the  following  instruction,  asked  by  the 
appellant : 

"  U  you  believe,  from  the  evidence,  that  the  plaintiff'  did 
not  apply  for,  and  was  not  refused  a  ticket,  as  alleged  in 
his  complaint,  and  that  he  refused  to  pay  to  the  conductor 
of  fiaid  train  the  regular  and  usual  fare  fixed  by  said  com- 
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pauy  for  a  passage  paid  upon  the  care,  then  the  said  con- 
ductor would  have  a  right  to  eject  the  plaintiff  from  said 
cars,  using  no  more  force  than  was  necessary  for  that  pur- 
pose, even  though  between  stations." 

The  question  thus  presented  is,  whether  the  expulsion,  if 
otherwise  rightful,  might  lawfully  occur  elsewhere  than  at 
a  station.  This  question,  in  the  case  before  us,  does  not 
depend  upon  a  statute.  Our  general  railroad  law  (1  G.  & 
H.  516)  does  not  apply  to  the  appellant,  and  its  charter  is 
silent  upon  the  subject.  It  is  said  in  the  briefs,  which  have 
evidently  been  prepared  with  great  care,  that  the  question 
is  without  direct  authority.  The  passenger  who  refuses  to 
pay  fare  is  from  that  moment  an  intruder,  and  wrongfully 
on  the  train.  He  has  no  lawful  right  to  be  carried  gratis 
to  the  next  station.  This  is  too  plain  to  admit  of  debate. 
It  follows  that  he  may  be  expelled  at  once.  There  may  be 
public  considerations,  such  as  the  danger  of  collisions  re- 
sulting from  stopping  trains  between  stations,  or  the  peril 
to  the  traveling  public  consequent  upon  the  increase  of 
speed  necessary  to  regain  time  thus  lost,  which  justify  the 
enactment  of  a  law  that  the  expulsion  must  occur  at  a 
station.  These  considerations,  however,  form  no  basis  for 
a  claim  by  a  passenger  to  be  carried  gratuitously  from  one 
station  to  the  next.  The  refusal  to  give  this  instruction 
must  reverse  the  judgment. 

Some  questions  as  to  the  measure  of  damages  are  pre- 
sented. It  is  argued  that  the  utmost  damages  recoverable 
was  the  difference  between  the  two  rates  of  fare,  fifteen 
cents,  by  paying  which  all  other  inconvenience  and  damage 
would  have  been  avoided.  But  no  man  is  bound  to  submit 
to  even  a  trifling  extortion.  If  he  had  a  right  to  be  carried 
for  the  sum  tendered  to  the  conductor,  then  the  expulsion 
was  purely  wrongful,  and  for  the  consequences  thereof  the 
^jj^f^TldflTlt  ^^"**  lmh]ft  The  plaintiff  was  under  no  obliga- 
tion to  purchase  even  for  a  trifle  the  right  which  was 
already  his  own.     This  principle  is  elementary. 

Could  the  jury  properly  give  exemplary  damages  in  a 
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0806  like  this?  It  is  argued  that  a  corporatiou  cannot  be 
dopposed  to  act  willfully  or  maliciously,  and  that  therefore 
the  damages  cannot  go  beyond  the  pomt  of  actual  compen- 
sation. This  reasoning  ih  t.Qo  infttAphy^i«;*n,l  to  be  applied  in 
testing  the  civil  liability  of  a  corporation.  Practically, 
there  is  a  human  intelligence  and  volition  which  controb 
the  affairs  of  a  corporation,  just  like  thpse  of  an  individual, 
and  which  may  act  willfully,  maliciously  or  recklessly,  thus 
laying  the  basis  for  exemplary  damages;  and  therefoi*e 
whatever  rule  of  damages  would  apply  in  a  suit  against  a 
natural  person,  ought  to  apply  in  a  suit  against  a  corpora- 
tion. Any  discrimination  in  that  regard  would  shock  the 
public  sense  of  impartial  justice,  and  would  be  an  unjusti- 
fiable innovation.  The  instructions  governing  subordinate 
employees  and  agents  may  be  devised  in  such  utter  disre- 
gard of  the  rights  of  others  that  obedience  to  them  will 
result  in  palpable  oppression  and  gross  wrong  to  individuals. 
Whether  it  was  so  here,  was  a  question  for  the  jury. 

The  president  of  the  railroad  company  being  a  witness, 
was  asked  by  the  appellant  to  state  the  rates  of  passenger 
fares  on  the  road  from  Indianapolis  to  Columbus  on  the  day 
on  which  the  plaintiff  was  ejected.  The  evidence  was  re- 
fused by  the  court,  except  in  mitigation  of  damages.  We 
know  of  no  ground  upon  which  that  ruling  can  be  main- 
tained, though  in  this  case  the  error  would  not  reverse  the 
case.  The  answer,  that  the  fare  was  two  dollars  and  ten 
cents,  but  when  tickets  were  purchased  a  discount  of  fifteen 
cents  was  made,  was  not  different  from  the  other  evidence 
on  the  subject,  as  we  have  stated  it.  It  was  merely  stating 
the  same  thing  in  different  language.  It  is  not  ibe  law,  as 
argued  by  the  appellee,  that  the  rates  of  fS^re  must  have 
been  fixed  by  the  directors,  and  appear  on  the  record  of 
their  proceedings.  A  corporation  can  do  many  things 
which  need  not  appear  in  writing,  and  it  may  empower 
agents  other  than  its  directors  to  regulate  all  such  matters 
as  this. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

r.  A.  JSendrickSy  0.  B.  Hord  and  A.  W.  Hendricks^  for 
appellant. 

F.  T.  Hord,  W.  Herod,  W.  W.  Herod,  R.  HiU  and  J.  M. 
Rogers,  for  appellee. 


VoiGT  V.  Smithers. 

Cbbdibiuty  or  WiTimsss. — When  the  determination  of  a  case  upon  the 
evidence  depends  upon  the  credit  to  be  given  to  witnesses,  the  Supreme 
Court  wiU  not  interfere  with  the  finding  below. 

APPEAL  from  the  Marion  Common  Pleas. 

Elliott,  C.  J. — Smithers  sued  Voigt  for  $263,  the  price  of  a 
buggy  and  harness  sold  and  delivered  by  the  former  to  the 
latter.  Issues  were  formed  and  tried,  resulting  in  a  finding 
and  judgment  for  the  plaintiff  for  $239.     Voigt  appeals. 

The  only  question  presented  here  is  as  to  the  sufficiency  of 
tlie  evidence  to  sustain  the  finding.  Both  parties  testified  as 
witnesses  in  the  case,  and  agreed  in  their  statements  upon 
the  fact  that,  at  the  time  of  the  sale  and  delivery  of  the 
buggy  and  harness,  Smithers  took  from  Voigt  a  claim 
against  the  United  States  in  favor  of  one  Barlow  for  $263, 
then  in  the  hands  of  certain  attorneys  for  collection.  But 
Smithers  testified  that  he  received  the  claim,  not  in  payment 
for  the  buggy  and  harness,  but  upon  the  promise  of  Voigt 
that  If  it  was  not  collected  in  six  months,  he  would  pay  the 
money  for  the  property,  and  that,  though  the  six  months 
had  expired  long  before  the  commencement  of  the  suit,  the 
claim  had  not  been  collected.  Voigt,  on  the  contrary,  tes- 
tified that  Smithers  agreed  to  take  the  claim  on  the  United 
States  in  payment  and  satisfaction  for  the  buggy  and  har- 
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nesfl,  and  without  any  recourse  on  him  in  the  event  that  it 
could  not  be  collected. 

These  statements  are  in  direct  conflict.  If  the  facts 
were  as  testified  to  by  Smithers^  the  finding  was  clearly  cor- 
rect. The  court  below  could  not  credit  the  statements  of 
both.  The  finding  shows  that  credit  was  given  to  the 
statement  of  SmUhers,  and  we  cannot  review  the  finding. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

F.  M.  Finthy  for  appellant 

J.  TT.  Blake^  for  appellee. 


/ 


Gabbiott's  Executor  v.  Abbott. 

Bastakdt.— Smi  upon  a  promissory  note.  Answer,  1.  That  the  note  was 
giyen  for  the  purpose  of  procuring  the  release  of  the  infant  son  of  de- 
fendant from  an  iUegal  arrest  on  a  charge  of  bastardy,  which  the  plaintiff 
had  preferred  against  him.  2.  That  the  note  was  giyen  upon  the 
promise  of  the  plaintiff  to  enter  of  record  an  admission  that  suitable 
proyision  had  been  made  for  the  support  of  said  bastard  child,  and  that 
plaintiff  had  whoUy  neglected  and  refused  to  do  so,  &c. 

Htld,  that  the  first  answer  was  bad  for  not  showing  in  what  the  alleged 
illegality  of  the  arrest  consisted. 

HeU  also,  that  the  second  answer  was  bad  for  not  ayerring  that  the 
promise  to  enter  of  record  an  admission  that  proyision  had  been  made 
for  the  child  was  the  only  consideration  for  the  note. 

APPEAL  from  the  Washington  Common  Pleas. 

Elliott,  C.  J. — Martha  E.  Abbott^  the  appellee,  filed  in 
the  Court  of  Common  Pleas  a  claim  against  the  estate  of 
Amos  M.  Oarriotty  deceased,  founded  on  four  promissory 
notes  for  twenty-five  dollars  each,  executed  by  Garriotty  in 
his  lifetime,  to  said  Martha,  by  the  name  of  Martha  E. 
England. 

MundeHy  the  executor  of  Garriatty  appeared  and  filed  an 
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answer  consisting  of  five  paragraphs.  The  court  sustained 
several  demurrers  to  the  third,  fourth,  and  fifth  paragraphs, 
for  the  reason  that  neither  of  them  stated  facts  sufficient  to 
constitute  a  defense  to  the  action.  Issues  were  joined  on 
the  first  and  second,  and  were  submitted  to  the  court  for 
trial  by  agreement  of  the  parties.  The  court  found  for 
the  plaintiff,  and  rendered  a  final  judgment  allowing  the 
amount  unpaid  on  the  notes.    The  executor  appeals. 

The  only  errors  assigned  relate  to  the  rulings  of  the 
court  in  sustaining  the  demurrers  to  the  third,  fourth  and 
fifth  paragraphs  of  the  answer. 

The  third  paragraph  alleges  that  the  notes  mentioned  in 
the  complaint  were  given  by  the  decedent  to  the  plaintiff 
for  the  purpose  of  procuring  the  release  of  one  Samuel 
Garriottj  the  son  of  the  decedent,  who  was  a  minor,  from 
an  illegal  arrest  upon  a  charge  of  bastardy,  preferred  against 
him  by  the  plaintiff  before  a  justice  of  the  peace,  and  were 
given  while  the  said  Samuel  was  in  the  custody  of  an  officer 
and  under  duress,  wherefore  it  is  claimed  that  the  notes 
were  without  any  valid  consideration. 

This  paragraph  is  clearly  bad.  The  allegation  that  the 
arrest  of  Samuel  Garriott  was  illegal  amounts  to  nothing, 
in  the  absence  of  proper  averments  showing  how  or  why  it 
was  illegal.  It  admits  that  he  was  arrested  by  an  officer, 
on  a  charge  of  bastardy  preferred  against  him  by  the  plain- 
tiff before  a  justice  of  the  peace,  and  that  the  notes  were 
given  by  the  decedent  to  procure  his  release.  These  facts 
are  sufficient,  nothing  appearing  to  the  contrary,  to  raise 
a  presumption  that  the  arrest  was  made  by  a  proper  officer, 
upon  a  legal  warrant,  issued  upon  a  proper  affidavit,  or  in 
other  words,  that  the  arrest  was  legal. 

The  arrest  of  the  accused  in  such  cases  is  directed  by  the 
statute,  (2  Gt.  &  H.,  p.  624,)  and  the  prosecuting  witness  is 
authorized  to  dismiss  such  a  suit,  at  any  time  before  final 
judgment,  by  entering  of  record  an  admission  that  pro- 
vision  for  the  maintenance  of  the  child  has  been  made  to 
her  satisfaction.    2  O.  &  H.,  §  17,  p.  628. 
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The  fourth  paragraph  alleges  that  the  plaintiff  was  deliv- 
ered of  a  bastard  child,  and  filed  her  affidavit  before  one 
Zachariah  Mundaiy  a  justice  of  the  peace  of  Washington 
county,  charging  Samud  GarrioU,  the  minor  son  of  the 
decedent,  with  being  the  father  of  said  child;  that  said 
justice  thereupon  issued  his  warrant  for  the  arrest  of  said 
Samudy  and  directed  and  delivered  the  same  to  a  proper  con- 
stable, who  thereupon  arrested  said  Samud;  that  while  he 
was  under  said  arrest  and  duress,  the  said  decedent  executed 
said  notes  to  the  plaintiff,  under  an  express  agreement  by 
her,  that  she  would,  in  open  court,  enter  of  record  that  suit- 
able provision  had  been  made  to  her  satisfaction  for  the 
support  and  maintenance  of  said  bastard  child;  that  after 
the  execution  of  said  notes,  the  plaintiff  wholly  neglected 
and  refused  to  enter  of  record  said  admission,  and  still  re- 
fuses so  to  do,  wherefore  the  consideration  of  said  notes 
has  wholly  failed. 

The  fifth  paragraph  is  substantially  the  same  as  the  fourth. 

Section  17  of  the  bastardy  act  provides  that,  "the  prose- 
cuting witness  may,  at  any  time  before  final  judgment,  1 
dismiss  such  suit,  if  she  shall  enter  of  record  an  admission 
that  provision  for  the  maintenance  of  the  child  has  been 
made  to  her  satisfaction.  Such  entry  shall  be  a  bar  to  all 
other  prosecutions  for  the  same  cause  and  purpose." 

The  fourth  and  fifth  paragraphs  of  the  answer  allege  that 
the  notes  were  executed  by  the  decedent  when  his  son 
Samud  was  under  arrest  on  the  chai^  of  bastardy,  upon 
the  agreement  of  the  plaintifi*  that  she  would  enter  of  record 
an  admis&ion  that  provision  for  the  maintenance  of  the 
child  had  been  made  to  her  satisfaction ;  they  are  pleaded 
as  a  bar  to  the  whole  action,  but  fail  to  allege  that  thu 
promise  of  the  plaintiff  to  enter  the  admission  of  record 
constituted  the  entire  or  only  consideration  for  the  notes; 
on  the  contrary,  it  is  fairly  inferable,  from  the  facts  alleged, 
that  it  did  not  do  so.  The  paragraphs  show  that  Samuel 
was  under  arrest  at  the  time  the  notes  were  executed;  the 
dismissal  of  the  suit  would  discharge  him  from  that  arrest^ 
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which  was  evidently  one,  if  not  the  principal  object  fiought 
to  be  attained  by  the  compromise  of  the  smt  and  the  execu- 
tion of  the  notes,  and  though,  in  strictness,  the  plaintiff 
could  only  fjiamifw  the  prosecution  by  entering  the  admis^ 
eion  of  satisfietction  of  record,  it  is  not  denied  but  that  the 
prosecution  was  dismissed,  nor  does  it  appear  that  any 
other  prosecution  was  subsequently  commenced,  or  that 
Samud  was  in  any  manner  injured  by  the  plaintiff's  failure 
to  enter  the  admission  of  record. 

We  think  the  court  did  right  in  sustaining  the  demurrer. 

The  judgment  is  affirmed,  with  five  \}gt  cent,  damages 
and  costs. 

H.  ITe^en,  for  appellant 

J*  A.  Ohormley  and  M.  C.  KetTj  for  appellee 


28     19  WaTKJCKS  V.   JONBS. 

158    260 

UusBAND  ASD  WiFS. — ^TftusTs. — EyissiTCE. — Suit  by  a  wife  against  her 
husband,  alleging  that^ertain  lands  described  in  the  complaint  had  bees 
bought  with  her  separate  property;  that  she  did  .not  intend  to  give  said 
lands  to  her  husband,  but  that  being  ignorant  of  the  proper  way  to  secure 
the  title  to  herselfl  she  had  suffered  the  conyeyance  to  be  made  to  her 
husband,  upon  his  representation  that  such  a  conyeyance  secured  the 
lands  to  her,  and  that  he  could  not  conyey  any  interest  therein  without 
her  consent)  ^ce.  A,  who  was  a  judgment  creditor  of  the  husband,  was 
made  a  defendant,  upon  his  own  petition,  and  his  demurrer  to  the  com- 
plaint haying  been  oyerruled,  filed  a  general  deniaL 

ileldf  that  the  answer  only  put  in  issue  the  allegations  of  the  complaint, 
and  not  the  rights  of  A  as  a  creditor. 

IleU  also,  that  if  the  complaint  was  good  against  the  husband,  it  was  good 
on  A*s  demurrer. 

lleldf  also,  that  the  husband^s  agreement  to  hold  the  lands  for  the  wife, 
being  free  from  fraud,  constituted  a  yalid  trust. 

APPEAL  from  the  Warren  Circuit  Court. 

Gbegoby,  J. — Stisan  A.  Jones  filed  her  complaint  against 
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Nathan  JaneSy  her  husband,  m  which  it  is  averred  that  she 
is  the  daughter  of  WUliam  WarbriUon;  that  in  1857  her 
father  gave  her  fifteen  hundred  dollars,  she  being  at  the 
time  the  wife  of  defendant ;  that  the  monej  was  given  to 
her  by  her  father  for  the  purpose  of  buying  her  a  home ; 
that  after  the  father  had  so  given  her  the  money,  she  and 
her  husband  moved  to  Iowa;  that  the  husband  bought  two 
hundred  and  fifty  acres  of  land  in  Decatur  county,  in  that 
State,  and  used  the  sum  of  one  thousand  and  sixty-three 
dollars  of  said  money  of  the  plaintiff  in  making  payment 
therefor,  that  being  the  entire  purchase  money ;  that  after 
living  on  the  land  in  Iowa  for  two  or  three  years,  the  plain- 
tiff and  defendant  returned  to  Warren  county,  Indiana; 
that  after  their  return,  the  defendant,  with  the  consent  and 
authority  of  the  plaintiff,  sold  and  exchanged  the  Iowa  land 
to  and  with  Matthew  Warbrittorij  for  a  part  of  the  land  in 
contmversy,  described  in  the  complaint ;  that  afterwards 
the  plaintiff*  purchased  of  Henry  Buckley  the  residue  of  the 
land  involved  in  this  suit,  also  described  in  the  complaint, 
for  which  she  paid  five  hundred  dollars,  the  separate  money 
and  property  of  the  plaintift',  given  to  her  by  her  father; 
that  the  deeds  from  Mattheio  Warbritton  and  Henry  Buckley 
were  made  to  the  defendant,  Naihan  Jones;  that  the  plain- 
tiff never  meant  nor  intended  to  relinquish  her  rights  to 
the  money,  nor  to  the  land  purchased  therewith,  or  the  pro- 
ceeds thereof;  that  she  purposed  and  designed  to  hold  the 
money  and  the  lands,  or  other  property  purchased  there- 
with, and  the  proceeds  thereof,  as  her  separate  property, 
and  for  her  separate  use  and  benefit;  that  she  was  ignorant 
of  the  proper  mode  of  (securing  the  money,  and  the  prop- 
erty purchased  therewith,  to  her  separate  use  and  benefit ; 
that  the  defendant,  her  husband,  infoi*med  her  that  taking 
the  deed  in  his  own  name  for  the  lands  purchased  with  her 
money  secured  the  same  to  her,  and  that  he  could  not  con- 
vey the  same,  nor  any  interest  therein,  without  her  joining 
in  the  deed,  and  that  he  was  holding  the  lands  so  purchased 
with  her  money  and  property  to  her  sole  and  separate  use 
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and  benefit;  that  she  is  now  informed  that  in  case  any 
person  should  take  a  deed  for  the  lands  from  her  husband, 
in  good  faith,  without  actual  notice  that  he  held  them  only 
as  trustee,  she  would  lose  her  right  thereto ;  and  that  the 
creditors  of  defendant  threaten  to  levy  execution  thereon. 

The  appellant,  on  his  own  petition,  was  made  a  defend- 
ant, on  the  ground  that  he  was  a  judgment  creditor  of  the 
husband.  The  husband  was  defaulted.  The  defendant 
Waiki7X3  demurred  to  the  complaint.  The  demurrer  was 
overruled,  and  this  is  assigned  for  error.  Watkins  then 
answered  by  the  general  denial.  Trial  by  jury.  Verdict 
for  the  plaintifi:'.  Motion  for  a  new  trial  overruled.  The 
evidence  is  in  the  record. 

In  the  progress  of  the  trial,  the  plaintiff  was  permitted  to 
introduce,  over  the  objection  of  the  defendant,  the  follow- 
ing testimony,  given  by  the  father  of  the  plaintiff,  to-wit: 

"  I  gave  my  daughter,  the  plaintiff,  from  the  time  they 
went  to  Iowa  until  the  lands  in  the  complaint  were  acquired, 
the  sum  of  $2,250.  I  heard  the  plaintiff  and  Nathan  Jones 
say,  in  a  conversation  together,  that  the  lands  described  in 
the  complaint  were  acquired  with  the  money  I  gave  to  her 
before  and  since  they  moved  to  lowaJ* 

The  grounds  of  objection  to  this  evidence  were  not  stated 
in  the  bill  of  exceptions.  The  evidence  tends  to  sustain  the 
allegations  of  the  complaint.  We  think  the  jury  were  war- 
ranted in  finding  as  they  did.  The  general  denial  only  puts 
in  issue  the  allegations  of  the  complaint  2  G.  &  H.,  §  66, 
p.  98;  id.  §  91,  p.  118.  The  rights  of  Watkins  as  a  judgment 
creditor  of  the  husband  were  not  involved  in  the  pleadings 
as  they  stood.  If  the  complaint  was  good  as  against  the 
husband,  then  the  court  below  committed  no  error. 

We  think  it  clear,  from  the  allegations  of  the  complaint, 
sustained  by  the  proof,  that  the  husband  agreed  to  hold  the 
lands  in  trust  for  the  wife,  without  any  fraudulent  intent. 
Indeed,  under  the  facts  averred  and  proven,  it  would  be  a 
fraud  in  the  husband  to  deny  the  trust.  In  Glidewett  v. 
Spaughj  26  Ind.  819,  a  like  question  was  very  fully  consid- 
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cred  in  reference  to  the  provisionB  of  the  statute  concerning 
trusta  and  powersj  (1  G.  A  H.  651,)  and  the  conclusion  then 
arrived  at  is  conclusive  of  the  rights  of  the  parties  in  the 
case  in  judgment. 

We  think  the  court  below  committed  no  error  in  over- 
ruling the  demurrer  to  the  complaint,  nor  in  admitting  the 
testimony  objected  to. 

The  judgment  is  affirmed,  with  costs. 

J.  Parke  and  L.  T.  MiUeVy  for  appellant. 

J.  H.  Brcwn  and  G.  D.  Wagner y  for  appellee. 


Ba^nrs  v.  Bates. 

Ofter  to  CoNrsfls  Jvdomekt. — An  offer  to  confess  judgment,  filed  with  the 
answer  in  a  cause,  though  numbered  as  a  paragraph  of  tho  answer,  makes 
no  part  of  the  answer  and  does  not  require  a  reply. 

Tkkder. — Patmekt  into  Court. — ^The  defendant,  with  a  plea  of  tender, 
paid  into  court  the  money  alleged  to  have  been  tendered.  The  plaintiff 
bad  a  Tcrdict  for  an  amount  greator  than  the  tender,  and  the  court  ren- 
dered judgment  for  the  amount  of  the  yerdict,  and  credited  tho  money 
already  paid  in. 

IJtldy  that  the  judgment,  if  not  strictly  formal,  was  substantially  correct. 

APPEAL  from  the  Carroll  Common  Pleas. 

Elliott,  0.  J. — Bates  sued  Barnes,  the  appellant,  for  the 
value  of  a  quantity  of  com  stored  by  the  former  with  the 
latter  as  a  warehouseman.  The  complaint  also  contained 
a  paragraph  for  corn  sold  and  delivered  by  the  plaintiff  to 
the  defendant. 

Answer,  1.  A  general  denial.  2.  Alleging  a  settlement 
between  the  parties,  in  which  the  defendant  was  found  to 
bo  indebted  to  the  plaintiff  in  the  sum  of  $82  19;  that  the 
defendant,  subsequently,  and  before  the  commencement  of 
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the  suit,  tendered  to  the  plaintiff  the  Bum  of  |(101  50,  which 
the  latter  refused  to  receive,  which  'amount  was  paid  into 
court.  The  plaintiff  filed  a  reply  in  denial  of  the  second 
paragraph  of  the  answer. 

A  jury  trial  resulted  in  a  verdict  for  the  plaintiff  for 
(193  28.    Motion  for  a  new  trial  overruled  and  judgment. 

The  first  ohjection  urged  to  the  proceedings  in  the  Com- 
mon Pleas  Court  is,  that  no  reply  was  filed  to  the  third  par- 
agraph of  the  answer.  The  record  does  not  show  that  the 
answer  contained  a  third  paragraph,  to  which  a  reply  was 
required.  True,  it  appears  that  the  defendant  filed  with  the 
answer  a  statement  numbered  ^Uhird"  in  which  he  admitted 
that  he  was  indebted  to  the  plaintiff  in  the  sum  of  $82  19, 
with  interest  from  the  18th  of  July,  1868,  for  which,  and 
for  all  costs  accrued,  he  offered  to  confess  judgment.  It 
was  not  an  answer,  but  an  offer  to  confess  judgment  for  the 
amount  named,  and  formed  no  part  of  the  pleadings  in  the 
case;  and  as  the  plaintiff  did  not  accept  it,  no  further 
notice  of  it  by  him  was  necessary. 

An  exception  is  also  taken  to  the  judgment,  which  is  as 
follows:  It  is  therefore  considered  by  the  court,  "that  the 
plaintiff  do  have  and  recover  of  and  from  the  said  defend- 
ant the  sum  of  one  hundred  and  ninety-three  dollars  and 
twenty-eight  cents,*'  (the  amount  found  by  the  jury,)  "to- 
gether with  his  costs  and  charges  herein,  and  that  the  sum 
of  one  hundred  and  one  dollars  and  fifty  cents  has  been 
paid  into  court  on  this  judgment,  by  way  of  tender  paid  in 
by  said  defendant."  We  see  nothing  in  the  judgment  of 
which  the  appellant  can  complain.  He  admitted  himself 
indebted  to  the  plaintiff  below  in  the  sum  of  $101  60,  and 
paid  that  sum  into  court.  The  jury  found  that  he  was  in- 
debted to  the  plaintiff'  in  the  sum  of  $193  28,  a  sum  larger 
than  the  amount  so  paid  into  court.  The  court  rendered 
the  judgment  for  the  whole  amount  found  by  the  jury, 
but  at  the  same  time,  in  effect,  credited  it  with  the  amount 
paid  into  court  by  the  appellant.      This,  if  not  strictly 
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formal,  was  at  least  substantially  correct^  and  leaves  no 
;^fonnd  for  the  appellant  to  complain. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

J.  C  and  J.  AppUgate^  for  iappelknt. 


American  Horse  Instjrance  Company  v.  Patterson. 

IXS9BAVCX. — ^Plsadino. — Salt  upon  a  policy  of  insarance  upon  a  horse. 
The  policy,  by  its  terms,  was  to  run  for  one  year,  commencing  at  noon  on 
Mto-eh  9th,  1866,  and  was  dated  March  14th.  It  provided  that  there 
should  be  no  responsibility  for  insurance  on  animals  diseased  at  the 
('time  of  insurance."  Answer,  1.  That  when  the  policy  was  issued  the 
horse  was  diseased.  2.  That  the  horse  was  dead  when  the  policy  was 
issued.  With  a  i^neral  verdiot  for  the  plaintiff,  the  jury  found  in 
answer  to  interrogatories  that  the  contract  of  insurance  was  made  Jiarcl, 
9th ;  that  the  premium  was  paid  and  the  policy  issued  March  14th;  that 
the  horse  was  first  diseased  March  13th,  and  died  March  14th,  before  the 
policy  issued. 

Sddy  that  the  plaintiff  was  entitled  to  Judgment  on  the  findings. 

Htld^  also,  that  as  a  valid  contract  of  insurance  may  exist  without  a  policy, 
the  answers  were  bad,  for  not  averring  that  the  horse  was  diseased  at  the 
«( time  of  insurance,"  the  averment  that  he  was  diseased  when  the  policy 
isnied  not  being  within  the  condition  contained  in  the  policy. 

Htld,  also,  that  if  the  answers  had  been  good,  the  finding  of  the  jury  that 
the  contract  of  insurance  was  made  on  the  9th,  and  that  the  horse  was 
first  diseased  on  the  IStfa,  supported  the  genetul  verdict  for  the  plaintiff. 

APPEAL  from  the  Marion  Common  Pleas. 

Fbazer^  J. — This  was  an  action  upon  a  policy  of  insur- 
ance issued  by  the  appellant*  to  the  appellee,  by  the  terms 
of  which  the  appellee  was  insured  against  loss  by  death 
upon  certain  horses,  one  of  which,  it  was  alleged,  had  died 
while  the  policy  was  in  force.  The  policy  was.  to  run  fi>r 
one  year,  commencing  at  noon  on  the  9th  day  of  Marchy 
Vol.  XXVm.— 2 
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1866.  It  bore  date  on  the  14th  of  that  month.  By  the 
terms  of  the  policy,  a  copy  of  which  was  made  part  of  the 
complaint,  it  was  provided  that  there  should  be  no  respon- 
sibility for  insurance  on  animals  diseased  at  the  time  of  in- 
surance. The  defense  pleaded  was  twofold:  1.  That  when 
the  policy  was  issued,  the  horse  was  diseased;  and,  2d,  that 
he  was  dead.  Issues  were  formed  by  a  reply  of  general 
denial,  and  these  were  found  generally  for  the  plaintiff,  but 
in  answer  to  speciid  interrogatories,  the  jury  also  found  that 
the  contract  for  insurance  was  made  March  9th,  1866,  that 
the  policy  was  delivered  and  the  premium  paid  March  14th, 
1866,  and  that  the  horse  was  first  diseased  on  the  13th,  and 
died  on  the  14th,  before  the  policy  issued. 

The  only  material  question  before  us  is,  whether  the 
plaintiff  was  entitled  to  judgment  in  view  of  the  findings. 
We  think  he  was.  The  answer  denied  nothing.  It  at- 
tempted to  set  up  new  matter  in  avoidance.  The  contract 
of  insurance  contained  in  the  policy  began  to  run  on  the 
9th  of  March,  That  the  horse  was  diseased  or  dead  when 
the  policy  issued  was,  therefore,  probably  no  answer  to  the 
action,  for  though  true,  still  the  plaintiff  would  seem  to  be 
entitled  to  recover.  The  time  of  issuing  such  a. policy 
could  not  fairly  be  deemed  the  equivalent  of  the  '*  time  of 
insurance,"  and  therefore  the  answers  did  not  allege  the 
defense  provided  for  in  the  condition  of  the  policy  above 
stated,  and  are  insufficient.  By  the  words  of  the  policy, 
the  time  when  a  valid  contract  for  insurance  was  made  was 
•evidently  intended,  and  it  is  well  settled,  that  such  a  con- 
tract may  subsist  without  a  policy.  Indeed,  in  practice,  it 
generally  precedes  the  issuing  of  the  policy.  New  England 
'^e.  Go.^  V.  Bobinson,  25  Ind.  586.  When  the  policy  itself 
covers  a  period  antecedent  to  its  date,  as  in  this  case,  it  may 
well  be  doubted  whether  the  date  of  its  actual  issue  should 
"be  deemed  even  prima  facie  evidence  of  the  time  of  in- 
surance. 

But  deeming  the  answers  sufficient,  as  averring  that  the 
(horse  was  diseased  or  dead  at  the  time  of  insurance,  then 
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Hie  findings  of  the  jury,  that  the  contract  was  made  on  the 
9th,  and  that  the  horse  was  first  diseased  on  the  13th,  sup- 
ported the  general  verdict  for  the  plaintiff,  and  entitled  him 
to  a  judgment  upon  it.  The  interrogatory  which  called  for 
the  finding  of  the  date  of  the  contract  for  insurance  was 
pertinent,  and  the  court  did  not  err  in  sending  it  to  the 
jury. 

J.  L.  Ketckam  and  J.  M.  Mitchellj  for  appellant 

B.  K.  JEUiott  and  J.  B.  Blacky  for  appellee. 


Shank  v.  Btttsch. 

PBOiinBORT  NoTK. — SioNATUXB. — A  promissorj  note,  signed  by  the  mark 
of  the  maker,  is  TaUd  without  a  subscribing  witness. 

Same. — Evidence. — In  a  case  involving  the  genuineness  of  a  signature  to  a 
promissory  note,  it  is  not  competent  for  the  defendant  to  give  In  evidence 
other  notes  executed  by  him  in  the  usual  course  of  business,  and  leavo  to 
tho  jury  a  comparison  of  the  handwriting.  ' 

OonrLicT  OF  BviDENCE. — SUPREME  CouKT. — When  the  evidence  is  conflict- 
ing, and  tho  determination  of  tho  case  turns  upon  the  credibility  of  wit- 
nesses, the  Supreme  Court  will  not  interfere  with  the  finding  below. 

APPEAL  from  the  Vanderburgh  Circuit  Court 
Elliott,  C.  J. — Butsch  sued  Shank  on  a  promissory  note 
for  $150.  The  complaint  also  contains  a  paragraph  on  an 
account  stated  for  the  same  sum.  The  note  is  in  the  usual 
form,  except  that  it  is  signed  thus :  ^'  X  X  X  Joseph  Shank.'' 
The  defendant  answered  in  two  paragraphs.  The  first  is 
a  general  denial  to  the  whole  complaint.  The  second  denies 
the  execution  of  the  note  set  out  in  the  first  paragraph  of 
the  complaint,  and  alleges  that  it  is  a  forgery.  TTie  latter 
paragraph  is  sworn  to.  Trial  by  jury,  and  a  general  verdict 
tor  the  plaintifi*  for  one  hundred  and  fifty  dollars.  The  jury 
also  found  specially  upon  certain  particular  questions  of 
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factum  answer  to  interrogatories  propounded  to  them  under 
the  direction  of  the  court.  Motion  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict.  The  defendant  appeals. 
The  errors  assigned  are  based  on  the  refusal  of  the  court 
to  grant  a  new  trial.  The  first  and  second  relate  to  alleged 
errors  of  law  ocourring  at  the  trial.  The  third  is  that  the 
verdict  is  not  sustained  by  the  evidence. 

1.  On  the  trial  Of  the  cause,  the  plaintiff,  having^  first  tes- 
tified that  the  note  Iset  out  in  the  first  paragraph  of  the 
complaint  was  executed  by  the  defendant,  offered  to  read 
the  note  in  evidence  to  the  jury,  to  which  the  defendant 
objected,  "for  the  reason  that  it  purported  to  be  signed  by 
the  defendant's  mark,  and  was  not  attested  by  a  subscribing 
witness;"  but  the  court  overruled  the  objection,  and  per- 
mitted the  note  to  be  read  in  evidence,  to  which  the  defend- 
ant excepted. 

This  is  the  first  question  presented  in  the  ease.  It  m 
contended  by  the  appellant's  counsel,  that  as  the  note  de- 
scribed in  the  coinplaint  purports  to  be  signed  by  the  de- 
fendant by  his  mark,  it  is  void  for  want  of  an  attesting  wit- 
ness, and  Story  on  Promissory  Notes,  §  11,  p.  15,  is  referred  to. 
A  subscribing  witness  is  not  necessary  to  the  validity  of  a 
promissory  note,  and  we  have  no  statute  making  notes 
signed  by  the  mark  of  the  maker  an  exception  to  the  gen- 
eral rule,  but,  on  the  contrary,  it  is  provided  by  statute  that 
"  in  all  cases  where  the  written  signature  of  any  person  is 
required,  the  proper  handwriting  of  such  person,  or  his 
mark,  shall  be  intended."  2  G.  &  H.  838.  Thus  placing 
the  signature  by  mark,  on  the  same  footing  as  that  of  the 
proper  handwriting  of  the  party.  The  ruling  of  the  court 
was  correct. 

2.  The  appellant  being  sworn  as  a  witness  in  his  own  be- 
half, and  having  testified  that  he  did  not  sign  the  note  in 
suit,  by  mark  or  otherwise,  or  authorize  its  signature,  ofiered 
to  introduce  in  evidence  other  notes  purporting  to  have 
been  signed  by  him,  and  ofiered  to  prove  that  they  were  so 
signed  in  the  usual  course  of  business,  for  the  purpose  of 
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^bowing  that  he  uniformly  signed  such  inBtruments  with 
one  mark,  or  cross,  and  for  the  purpose  of  comparing  his 
marks  thereto  with  that  to  the  note  in  controversy;  but  the 
•court  refused  to  admit  the  evidence. 

It  is  insisted  here  that  the  evidence  so  offered  was  proper, 
and  that  the  court  erred  in  rejecting  it 

The  cases  are  not  uniform  as  to  the  propriety  of  admit- 
ting evidence,  in  such  cases,  founded  on  a  comparison  of 
handwritings.  In  Clark  v.  Wyatt^  15  Ind.  271,  the  rule  is 
stated  thus:  ^^The  general  rule  is,  that  evidence  founded  on  a 
mere  comparison  of  hands,  by  witnesses,  will  not  be  allowed. 
This  is  the  settled  rule  in  England^  and  has  been  adopted 
by  the  Supreme  Court  of  the  United  States,  and,  with  a  few 
exceptions,  followed  in  the  several  states.  2  Phil.  Ev.,  4th 
Am.  ed.,  p.  609,  and  note  483."  It  is  said,  however,  that  if 
the  witness  has  a  previous  knowledge  of  the  hand,  he  may, 
in  corroboration  of  his  testimony,  compare  the  writing  in 
question  with  other  signatures  known  to  be  genuine.  But 
here,  as  we  understand  the  record,  it  was  simply  proposed  to 
^ve  the  notes  referred  to  in  evidence,  leaving  it  to  the  jury 
to  make  the  comparison,  and  draw  their  inferences,  which 
would  seem  to  be  dearljr  inadmissible  under  the  rule  in 
C^rk  V.  Wyatt,  supra. 

3.  The  only  remaining  point  presented  in  the  case  is, 
that  the  evidence  does  not  sustain  the  verdict.  The  evi- 
dence is  in  the  record,  and  we  have  given  it  a  careful  exam- 
ination. It  is  very  conflicting.  The  parties  both  testified 
as  witnesses,  and  their  evidence  Is  in  direct  conflict  on 
almost  every  material  question  in  the  case.  The  evidence 
for  the  plaintiff,  uncontradicted,  would  deariy  justify  the 
finding.  The  case  is  one  of  conflict  of  evidence,  in  which 
it  was  the  peculiar  province  of  the  jury  to  judge  as  to 
the  credibility  of  the  witnesses  and  determine  the  facts. 
Viewing  the  evidence  as  we  find  it  on  the  record,  and  judg- 
ing it  from  our  stand  point,  without  many  of  the  tests 
presented  to  the  jury,  we  are  by  no  meana  clear  that  its 
prepotiderance  is  in  accordance  with  the  finding.    But  we 
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cannot  for  that  reason  reverse  the  judgment,  without  tres- 
passing upon  the  province  of  the  jury. 

The  judgment  is  affirmed,  with  fire  per  cent,  damages 
and  costs. 

W.  P.  HargravCj  for  appellant. 

J.  M,  Shackelford  and  S.  B.  Hombrook^  for  appellee. 


'Anbbrson  r.  Thb  State. 

Cbiminai»  CimcviT  Courts. — The  deoiaion  in  the  case  of  thmha  \.  The 
StaUy  26  Ind.  98,  affirming  the  constitutionality  of  the  law  providing  for 
the  organization  of  Criminal  Circuit  Conrts,  approred. 

SoBBEKT. — Indictmxxt. — An  indictment  for  robbery  alleged  that  the  ac^ 
cused  on,  &o.,  at,  &o.,  "forcibly  and  feloniously  took  from  the  person  of 
A,  by  Tiolence  and  by  putting  him,  the  said  A,  in  fear,"  certain  persona) 
property,  which  was  described. 

JTeldf  that  the  indictment  contained  a  distinct  charge  of  everything  neces- 
sary to  constitute  the  crime  of  robbery  under  the  statute. 

Chan  OB  or  Venuk. — Countxb  ArnnATiTS. — When  an  appUoation  is  made 
for  a  change  of  venue  in  a  criminal  case,  on  account  of  local  prejudice,  H 
is  not  erroneous,  but  is  eminently  proper,  for  the  judge  to  receive  the 
sworn  statements  of  reputable  citisrens  to  aid  him  in  the  exercise  of  the 
discretion  confided  in  him  by  the  law. 

CoNTixuANCB. — An  application  for  the  eontinuante  ef  a  criminal  cause  od 
account  of  the  absence  of  a  witness  who  was  jointly  indioted  with  the 
defendant,  and  was  under  bonds  to  appear  for  trial,  was  held  to  be  insuf- 
ficient because  it  did  not  show  that  any  subpoena  had  been  taken  out  for 
the  witness,  and  did  not  negative  the  idea  that  the  prosecution  against 
the  witness  had  been  continued  to  a  future  day. 

Sepabatiok  or  Jubt. — ^It  is  error  to  permit  the  jury  to  separate  during 
the  trial  of  a  criminal  cause,  without  the  consent  of  the  accused. 

APPEAL  from  the  AUen  Criminal  Circuit  Court. 

Ray,  J. — This  was  an  indictment  containing  two  counts. 
The  first,  under  which  the  appellant  was  convicted,  was  a 
charge  of  robbery.  The  question  as  to  the  jurisdiction  of 
&e  Criminal  Circuit  Court  is  presented  in  the  brief  of 
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the  counsel,  but  as  the  point  has  been  already  passed  upon, 
and  the  acts  organizing  that  court  held  constitutional,  we 
will  not  discuss  it.     Combs  v.  The  StatCj  26  Ind.  98. 

It  is  objected  that  the  indictment  does  not  aver  the  rob- 
bery to  have  been  done  against  the  will  of  the  injured  party ; 
that  it  does  not  show  that  the  alleged  violence  or  putting 
in  fear  was  previous  to  the  felonious  taking;  that  it  does 
not  allege  a  felonious  assault.  The  language  of  our  statute 
is,  that  "every  person  who  shall  forcibly  and  feloniously 
take  from  the  person  of  another  any  article  of  value,  by 
violence  or  putting  in  fear,  shall  be  deemed  guilty  of 
robbery,"  &c.  The  averment  in  the  indictment  is,  "that 
at,"  &c.,  "on,"  4c.,  "the  defendant  forcibly  and  feloniously 
took  from  the  person  of  Alanson  Tucker,  by  violence,  and 
by  putting  him,  the  said  Tucker^  in  fear,"  certain  described 
articles  of  property.  This  is  a  distinct  and  clear  charge 
of  every  ingredient  required  to  constitute  the  crime,  as 
defined  by  the  statute.  The  allegation  that  the  property 
was  taken  "by  violence  and  by  putting  in  fear,"  cer- 
tainly charges  the  taking  as  the  result  "of  the  violence  and 
putting  in  fear,"  and  as  results  follow  causes,  the  prece- 
dence is  easily  and  certainly  determinable  from  the  language 
used. 

The  next  error  assigned  is,  that;  the  court  received  coun- 
ter affidavits  upon  a  motion  to  change  the  venue  on  account 
of  local  excitement  and  prejudice  against  the  defendant. 
If  it  be  correct  to  hold,  as  has  been  heretofore  ruled,  that 
the  question  of  a  change  of  venue  in  a  criminal  case,  for 
the  causes  named,  is  a  matter  of  absolute  discretion  with 
the  court  in  which  the  application  is  made,  and  that  the 
exercise  of  that  discretion  cannot  be  reviewed,  it  cer- 
tainly cannot  be  error  for  the  judge  to  hear  affidavits  for 
and  against  the  application,  and  fully  inform  himself  of  the 
condition  of  the  public  mind  in  the  locality.  It  would  not 
be  reasonable  to  require  him  to  exercise  a  discretion  in- 
volving perhaps  the  life  or  Uberty  of  the  defendant,  and 
yet  close  all  avenues  of  information  proper  to  guide 
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Judgment.  When  life  or  liberty  may  be  at  stake — when  a 
muspicion,  if  well  founded,  that  a  presiding  judge  had 
yielded  to  the  passion  and  prejudice  that  ruled  the  hour, 
would  involve  his  dishonor,  information  through  ali  legal 
sources  should  be  rather  sought  than  suppressed.  A  calm, 
dispassionate  examination  should  be  made,  and  the  question 
determined  whether  or  not,  in  that  locality,  at  that  time,  a 
full  and  fair  trial  can  be  had  of  the  issue  between  the  State 
and  the  accused.  It  is  in  moments  of  public  fury  and 
frenzy,  when  acts  of  outrageous  crime  have  excited  the  in- 
dignation of  the  community,  that  men  mistake  suspicion 
for  certain  evidence  of  guilt,  and  passion  for  proof.  At 
such  a  time — ^in  a  community  thus  moved — no  man  should 
be  put  upon  his  trial.  At  such  a  time,  unless  the  presiding 
judge,  fully  informing  himself  of  the  state  of  public  feel* 
ing,  disregards  the  prevailing  excitement  and  calmly  admin* 
inters  the  law,  the  prisoner  secures  but  the  forms  of  a  judi* 
cial  trial.  It  is  not  error,  but  eminently  proper,  where,  as 
here,  circumstances  are  alleged  to  exist,  for  the  court  to 
receive  the  sworn  statements  of  reputable  citizens  to  aid  in 
the  exercise  of  a  judicial  discretion. 

We  have  carefully  examined  the  conflicting  evidence 
upon  the  motion  to  change  the  venue,  and  without  deter- 
mining that  we  would,  in  any  case,  review  the  action  of  the 
court  upon  such  a  motion  in  a  criminal  case,  we  conclude 
that  it  would  not  be  proper  to  do  so  in  the  case  at  bar. 

It  is  assigned  for  error  that  the  court  overruled  an  applica- 
tion to  continue  the  cause  on  account  of  the  absence  of  one 
RyaUj  who  was  jointly  indicted  with  the  appellant.  It  was 
desired  to  use  him  as  a  witness  for  the  defense.  No  sub- 
poena had  been  taken  out  for  him,  and  although  it  is  alleged 
that  he  was  under  bonds  to  appear  for  trial,  it  is  not  averred 
that  his  trial  had  not  been  continued  to  a  future  day. 
Under  these  circumstances,  the  service  of  a  subpoena  cannot 
be  dispensed  with. 

The  last  error  relied  upon  is  the  action  of  the  court  ia 
permitting  the  jury  to  separate  and  mingle  freely  with  the 
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community,  upon  each  adjoQFnment  of  the  court  doriog  the 
piogrees  of  the  trial,  over  the  objection  of  the  appellant. 
This  was  error.  The  law  upon  this  subject  has  been  long 
settled  and  acted  upon  in  this  State.  It  was  first  ruled  i|i 
the  case  of  Jones  v.  The  SktiCj  2  Slackf.  475 ;  and  under  our 
present  statute,  in  the  ease  of  Qutnn  v.  The  State,  14  Ind.  589, 
it  was  held  to  be  error,  in  a  trial  under  an  in^dictment  for  a 
felony,  to  permit  the  jury  to  disperse  during  the  trial, 
without  the  consent  and  over  the  objection  of  the  prisoner* 
Our  statute,  requiring  the  judge  to  give  a  special  charge  at 
each  adjournment,  <<  where  the  jury  are  permitted  to  sepa- 
rate," does  not  change  the  rule  of  the  common  law  in  a  trial 
for  a  felony,  but  is  intended  to  protect  the  jury,  as  far  as 
possible,  from  improper  influences,  when,  by  the  consent  of 
both  the  defendant  and  the  State,  they  are  released  from 
the  custody  of  the  sworn  officer  of  the  court  The  case  of 
Evans  v.  2%e  State,  7  Ind.  271,  decided  simply  that  it  need 
not  appear  upon  the  record  that  the  court  gave  to  the  jury 
the  special  charge  required  by  the  statute,  when  they  were 
permitted  to  separate,  nor  that  they  were  kept  under  the 
charge  of  a  sworn  o£Bicer,  no  objection  or  exception  being 
made  by  the  defendant.  So  far  only  has  the  authority  of 
Janes  v.  The  State,  2  Blackf.  475,  been  modified. 

Upon  the  application  for  a  change  of  venue,  the  clerk  of 
the  court  stated  upon  oath,  that  ^^the  feeling  and  prejudice 
is  deep  and  extended,  and  I  do  not  believe  the  defendant 
could  get  a  fidr  trial  in  this  county."  Judge  Worben  was 
satisfied  that  the  feeling  and  prejudice  existed  so  strongly 
in  the  city  of  Fort  Wayne  against  Byan,  who  was  jointly 
indicted  with  the  defendant,  that  if  the  same  sentiment 
extended  to  the  country,  he  could  not  have  a  fair  trial  in 
the  county.  Prominent  members  of  the  legal  profession, 
and  many  other  most  reputable  citizens,  stated  that  the 
feeling  was  so  intense  and  extended,  not  only  in  the  city, 
but  through  the  country,  that  an  impartial  trial  could  not 
be  obtained  in  the  county.  Counter  statements  were  made, 
some  denying  that  an  excitement  existed  which  would  pre- 
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vent  a  fair  trial.  Evidence  was  introduced  to  show  that  no 
such  feeling  existed  in  the  country  as  would  render  it  im- 
possible to  select  an  impartial  jury  from  that  portion  of  the 
county.  Under  these  circumstances,  especially,  a  rule  of 
criminal  practice  involving  a  substantial  right,  expressly 
claimed  by  the  accused,  should  not  be  denied  him,  when  it 
had  been  clearly  declared  by  the  highest  judicial  tribunal 
of  this  State,  and  constantly  acted  upon  by  the  courts  and 
legal  profession  for  the  past  forty  years.  The  fair  adminis- 
tration of  justice  required  that  the  jury  should  not  be  per- 
mitted to  separate  at  each  adjournment  of  the  coui*t,  to 
mingle  freely  with  the  members  of  the  very  community 
among  which  it  was  so  earnestly  claimed  the  prejudice  and 
excitement  existed  against  the  prisoner.  The  deliberate 
judgment  of  the  community  will  at  last  sustain  the  courts 
in  administering  the  rules  of  law  under  all  circumstances. 

For  the  error  of  the  court  in  allowing  the  jury  to  sepa- 
rate during  the  progress  of  the  trial,  over  the  objection  of 
the  defendant,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial.    Prisoner  to  be  returned,  &c. 

J.  It.  Coffirothj  for  appellant. 

D.  E.  WUUamsonj  Attorney  General,  and  H,  S.  Taylor, 
for  the  State. 


Richter  and  Others  v.  Irwik. 

Easxmsnt. — Statutb  of  Frauds. — ^An  oral  promise  made  by  a  vendor  of 
lands  to  his  vendee,  to  open  a  street  adjacent  to  the  land,  is  within  the 
statute  of  frauds,  and  cannot  be  enforced. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Frazer,  J. — ^The  court  below  sustained  a  demurrer  to  the 
complaint,  and  the  only  question  here  arises  upon  that 
ruling) 
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The  facts  shown  by  the  complaint  were  that  the  defend-  C  / 
ant  was  the  owner  of  a  tract  of  land  adjoining  the  town  of 
Columbus.  That  in  1860,  the  plaintiffs  purchased  a  portion 
of  said  tract,  and  in  1866  received  a  conveyance  thereof, 
described  as  being  so  much  of  the  tract  as  is  situated  south 
of  the  line  of  Harrison  street,  when  it  shall  be  extended, 
being  one  hundred  and  fifty  feet  wide,  and  in  length,  on 
the  south  side,  four  hundred  and  nine  feet,  and  on  the 
north  side  four  hundred  and  ninety-eight  feet.  That  to  in- 
dnce  the  purchase,  the  defendant  fraudulently  represented) 
to  the  plainti£&  that  Harrison  street  should  bo  extended,' 
sixty  feet  wide,  eastward,  along  the  line  of  their  purchase, 
as  soon  as  his  sales  of  ground  abutting  on  the  north  would 
justify  it.  That  they  made  their  purchase  for  the  purpose 
of  laying  off  arid  selling  the  property  for  building  lots,  as  a 
part  of  the  town  of  ColumbuSy  relying  upon  the  representation 
of  the  defendant  as  to  the  street,  without  which  they  would 
not,  as  he  well  knew,  have  made  the  purchase.  That  the 
defendant  has  laid  out  the  extension  of  the  street  only  thirty- 
eight  feet  wide,  leaving  twenty-two  feet  south  thereof  be 
tween  the  same  and  the  ground  of  the  plaintiffs,  and  is  about 
to  fence  and  build  houses  on  the  strip  of  twenty-two  feet, 
thus  preventing  access  from  the  land  of  the  plaintiffs  to  the 
street,  and  doing  an  irreparable  injury;  and  that  the  de- 
fendant has  laid  off  into  town  lots,  and  sold  as  such,  his 
ground  north  of  the  plaintiffs'  purchase.  The  prayer  was 
that  the  defendant  be  compelled  to  open  the  street  sixty 
feet  wide,  and  be  enjoined  from  opening  it  only  thirty-eight 
feet  wide,  and  from  occupying  the  intervening  strip  of  land 
with  buildings,  &c. 

It  is  argued  that  the  facts  averred  were  suflicient  to  en- 
title the  plaintiffs  to  the  injunction  prayed.  ' 

The  "  fraudulent  representation  "  relied  on  was  not  a  false 
statement  as  to  an  existing  fact,  but  merely  a  promise  by 
the  defendant  that  at  a  future  day  he  would  grant  to 
the  plaintiffs,  and  the  public,  an  easement  upon  his  land, 
which  would,  by  the  particular  location  of  the  street^  be  of 
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peculiar  private  advantage  to  the  plaintiffs,  by  increastng 
the  value  of  their  property  to  which  the  easement  would 
be  annexed.  This  easement  is  an  interest  in  real  estate, 
and  the  promise,  having  been  oral,  is  not  binding  under  the 
statute  of  frauds.    1  O.  &  H.,  §  1,  p.  848. 

The  judgment  is  affirmed,  with  costs. 

J.  A.  Keith  and  0.  E.  Walker^  for  appeUant 

S.  Staamfer  and  Jl  Winier^  for  appellee. 


Thb  Chicago  ahd  Gbbat  Easterh  Railway  Company  v. 

Hakney. 

RAiiiKOAns. — Emplptbbb. — Nkglio«xcs. — ^Wbere  an  employee  of  a  railway 
oompanyi  hired  to  labor  i|i  a  particular  serYlce,  and  no  other,  is  compelled 
by  a  fellow  employee  of  such  company  to  labor  at  a  business  much  more 
perilous  than  that  which  he  engaged  to  do,  and  while  thus  laboring  ro- 
ceiYes  an  injury,  the  company  is  liable  lor  the  damages  occasioned  by  the 
injury. 

Same. — Master  and  Servaitt. — It  is  the  duty  of  a  master,  as  far  as  rea- 
sonable care  in  the  selection  can  accomplish  that  end,  to  employ  none 
but  competent  and  trustworthy  servants;  and  if  he  fails  in  this,  and 
takes  into  his  serrioe  those  who  ^re  incompetent  or  careless,  he  should 
Answer  to  his  other  serrants  for  the  consequences  which  may  result  to 
them  from  such  failure. 

fiuUfs. — Where  the  person  iigured  is  a  minor,  who  is,  at  the  time  he  re- 
ceives the  injury,  in  the  employ  of  a  railway  company  for  hire,  and  the 
injury  is  caused  by  his  own  negligence,  or  the  negligence  of  a  fellow-ser^ 
vant  engaged  in  the  same  genera}  employment,  an  action  cannot  be  main- 
tained by  the  father  of  such  minor  for  the  injury  received,  unless  the 
company  was  negligent  in  hiring  the  co-servant  by  whose  negligence  the 
injury  was  caused. 

APPEAL  from  the  Hcnjoapd  Common  Pleas. 

Solomon  M.  Harney  brought  his  action  against  The  Chicago 
and  Oreat  Easkm  BaUway  Company  to  recover  damages  for 
loss  of  ..time,  and  for  medical  attendance  upon  his  minor  son. 
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James  R.  Hamq/y  who  was  injured  while  in  the  service  of 
said  company.  •  . 

The  complaint  alleged  that  James  i2.  Hameyj  the  son  of 
the  plaintift*,  who  was  aged  eighteen  yeats^  and  was  main- 
tained and  supported  by  the  plaintifi*,  was,  on  the  18th  day 
of  September  J 1865,  employed  by  the  defendant  as  a  track 
hand  on  said  road,  in  Tipton  eonnty,  in  the  State  of  Indiana ^ 
in  pursuance  of  a  contract  made  for  such  service  only,  by 
and  between  the  plaintiff  and  the  defendant,  at  the  rate  of 
thirty-nine  dollars  per  month;  that  on  said  day  the  de- 
fendant, by  one  Alexander  Taylor^  a  servant  of  said  com- 
pany, acting  in  the  capacity  of  road-master,  and  having  the 
charge  of  a  construction  train,  running  upon  the  road  of 
said  defendant  for  the  purpose  of  distributing  ties  upon 
the  line  thereof,  for  the  repair  of  the  track,  without  the 
knowledge  or  consent  of  the  plaintifi^  directed  and  com- 
pelled the  said  son  of  the  plaintiff  to  assist  said  Taylor,  and 
other  employees  of  said  defendant,  in  loading  and  distribu- 
ting ties  upon  the  line  of  said  road;  that  said  ties  were 
thrown  from  said  train,  at  such  points  as  were  designated 
by  said  Taylor,  while  said  train  was  in  motion  and  running 
at  a  speed  of  from  ten  to  fifteen  miles  per  hour;  that  said 
James  J?.,  while  so  engaged,  was  thrown  from  the  train  to 
the  ground,  with  such  force  and  violence  as  to  cause  severe 
bodily  injuries,  4c.;  that  these  injuries  were  occasioned  by 
his  throwing  a  tie  from  the  said  train,  while  the  same  was 
in  motion  as  aforesaid,  which  struck  a  post  standing  near 
the  track,  and  forming  part  of  the  fence  at  a  cattle  guard, 
he  not  knowing  that  the  post  was  there,  and  the  end 
of  which  tie  was  thrown  around  with  great  force  by  tbc 
speed  of  the  car,  and  projected  over  the  car  and  struck  hini^ 
throwing  him  from  the  train;  that  said  Taylor  was  incom- 
petent to  manage  said  train,  and  that  the  defendant  had  full 
knowledge  of  such  incompetency  at  the  time  said  Tayl<yr  was 
hired,  and  at  the  time  said  injuries  w^re  riBceived;  that 
neither  the  plaintiff  nor  his  said  son  had  any  knowledge 
of  the  incompetency  of  said  Taylor;  and  that  the  injuries 
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received  by  the  said  James  JR.  were  the  result  of  such  in- 
competency, and  not  of  any  fault  or  negligence  on  the  part 
of  the  plaintiff,  or  his  said  son ;  and  that  no  fault  or  neg- 
lect of  the  plaintiff,  or  of  his' said  son,  contributed  thereto. 
The  defendant  demurred  to  the  complaint,  and  assigned 
for  cause  of  demurrer  <^that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  The  de- 
murrer was  overruled  by  the  court  below,  and  the  proper 
exception  taken  by  the  defendant. 

Frazer,  J. — We  think  that  the  demurrer  to  the  com- 
plaint was  correctly  overruled.  According  to  its  aver- 
ments, the  son  of  the  plaintiff  was  not  engaged  as  a  servant 
of  the  defendant  when  the  injury  occurred,  in  any  sense 
where  the  general  doctrine  can  be  applied  that  a  master  is 
not  liable  to  a  servant  for  injuries  resulting  from  the  fault 
of  a  fellow-servant  engaged  in  the  same  general  business. 
That  doctrine  has  its  foundations  in  justice  and  policy. 
The  ordinary  risks  of  the  service  in  which  one  is  engaged 
are  usually,  in  fact,  considered  in  making  the  engagement 
and  adjusting  the  wages.  And  this  may,  with  great  pro- 
priety, be  held  to  be  always  so  in  legal  contemplation. 
Then,  also,  the  servant  has,  commonly,  better  opportunities 
than  the  master  of  learning  the  incompetency  or  careless- 
ness of  his  fellow-servant  in  the  same  employment.  But 
in  this  case,  it  is  alleged  that  the  son  was  at  the  time  not 
engaged  ia  the  service  which  he  was  hired  to  perform,  nor 
indeed  in  a  service  which  he  or  his  father  had  consented 
that  he  should  engage  in,  but,  on  the  contrary,  that  he  was 
"compelled"  by  the  fellow-servant  to  labor  at  a  business 
much  more  perilous,  and  was  injured  while  so  engaged. 
There  was  then  no  opportunity  to  adjust  the  compensation 
with  a  view  to  the  risk.  There  was  no  consent  to  perform 
the  service  on  any  terms.  It  was  a  compulsory  service,  and 
under  such  circumstances  neither  justice  nor  policy  re- 
quires that  the  master  shall  be  acquitted  of  responsibility. 

Then,  again,  a  master  ought  to  be  bound  to  all  the  world 
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to  employ  none  bat  competent  and  trust-worthy  servants,  so 
far  as  reasonable  care  in  their  selection  can  accomplish  that 
end;  and  if  lie  fails  in  this,  knowing  the  incompetency  or 
carelessness  gf  those  whom  he  takes  into  his  service,  he 
ought  to  answer  to  his  other  servants  for  the  consequences 
which  may  result  to  them.  The  master  has  no  right,  either 
moral  or  legal,  to  impose  upon  them,  knowingly,  a  needless 
peril.  The  complaint  alleges  that  Taylorj  the  road-master, 
was  incompetent  to  manage  the  train,  and  that  that  fact  was 
known  to  the  defendant  when  he  was  employed,  and  not 
known  to  either  the  plaintiff  or  his  son. 

So  then,  for  both  reasons,  the  complaint  was  sufficient. 
The  first  is  so  obvious  that  we  are  not  aware  that  the  exact 
question  ha«  ever  been  contested  in  any  court,  and  there- 
fore direct  authority  has  not  come  under  our  notice.  The 
second  point  is  supported  by  numerous  cases,  among 
which  are  Tarrant  v.  Webby  18  C.  B.,  797;  Uad  River  ^c.  Co. 
v.  Barber^  6  Ohio  St.  541 ;  Keegan  v.  Western  R.  R.  Co.,  4 
Seld.  175 ;  Perry  v.  Marsh,  25  Ala.  659 ;  Patterson  v.  WaUacc, 
28  Eng.  Law  and  Eq.  48. 

The  answer  was  in  four  paragraphs:  1.  General  denial. 
2.  That  the  son  was  a  servant  of  the  defendant,  and  was 
injured  in  the  performance  of  his  duty  as  such,  as  the  result 
of  accident,  and  ilot  in  consequence  of  any  negligence  or 
misconduct  of  the  officers  of  the  defendant.  8.  That  the 
defendant  was  ignorant  of  the  son's  minority,  and  that  he 
went  on  the  "tie  train"  voluntarily,  and  not  by  compulsion. 
4.  That  the  injury  was  occasioned  by  the  co-servants,  in  the 
same  service. 

The  reply  was  a  general  denial.  The  issues  were  tried 
by  a  jury,  and  a  verdict  for  the  plaintiff,  assessing  his  dam- 
ages at  $575,  was  returned.  A  motion  by  the  defendant 
for  a  new  trial  was  overruled  and  judgment  rendered  on 
the  verdict.  It  is  insisted  here  that  a  new  trial  should  have 
been  awarded. 

The  evidence  utterly  failed  to  show  TayUn^s  incompe- 
tency as  road-master.    There  was  some  contradiction  as  to 
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the  nature  of  the  employment,  whether  the  hiring  was  to 
serve  generally  as  a  track  hand,  or  whether  the  son  was  to 
be  confined  to  work  on  a  particular  portion  of  the  road,  not 
including  service  on  the  "tie  train."  It  was  shown  that 
the  son  went,  upon  Taylofs  request,  voluntarily  upon  the 
train,  but  without  the  plaintiff's  knowledge  or  consent-,  to 
distribute  ties,  and  was  injured  while  doing  so,  in  the  man- 
ner alleged  in  the  complaint,  and  it  appeared  to  be  the  cus- 
tom on  the  defendant's  road  for  section  hands  employed  to 
repair  the  road  to  labor  upon  the  "tie  trains"  in  distribut- 
ing ties,  whenever  the  road-master,  who  had  control  of  them 
and  of  that  train,  so  directed.  The  evidence  was  conflict- 
ing as  to  the  speed  of  the  train  when  the  injury  occurred. 
There  was  also  some  conflict  as  to  whether  there  was  any  neg- 
ligence or  want  of  skiU  on  the  part  of  TayloVy  at  the  time. 
There  was  some  evidence  tending  to  show  that  the  negligence 
of  the  son,  and  his  disregard  of  Taylor's  directions,  produced 
the  injury ;  but  this  was  also  controverted  by  proof  tending 
to  show  the  contrary.  The  son  was  an  infant,  aged  18 
years,  though  apparently  of  mature  growth,  and  the  plain- 
tiff hired  him  to  the  defendant  and  received  his  wages. 

Objection  is  made  to  instructions  given  to  the  jury,  but 
we  do  not  perceive  any  error  in  them,  and  we  do  not  pre- 
sent them  in  detail  for  the  reason  that  no  useful  purpose 
would  be  accomplished  thereby.  The  objection  made  that 
they  assume  facts  not  in  evidence  is,  we  think,  not  true .  in 
fact.    The  questions  of  fact  were  all  left  to  the  jury. 

But  the  court  below  did  err,  greatly  to  the  prejudice  of 
the  defendant  doubtless,  in  refusing  the  first  and  fifth  in- 
structions asked  by  the  defendant.  The  first  was,  in  sub- 
stance, that  if  at  the  time  of  the  injury  the  son  was  in  the 
defendant's  service  for  hire,  and  the  injury  was  caused  by 
his  own  negligence,  or  the  negligence  of  a  fellow-servant 
engaged  in  the  same  general  employment,  the  verdict  must 
be  for  the  defendant,  unless  the  defendant  was  negligent  in 
hiring  the  co*servant  by  whose  negligence  the  injury  was 
caused.    This  is  good  law,  and  was  applicable  to  the  evi- 
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dence.  The  fifth  was  aimilar  in  effect,  with  the  addition 
of  the-  proposition  that  the  minority  of  the  son  would,  in 
8nch  a  case,  make  no  difference. 

Yarioue  other  instructions  were  asked  and  refused,  wc 
think  properly.  They  seem  to  ns  liable  to  objection,  either 
because  they  do  not  definitely  state  the  law,  or  because 
they  were  not  applicable  to  the  evidence.  It  is  not  neces- 
sary to  prolong  this  opinion  by  stating  them  specifically. 

It  is  urged  also  that  the  verdict  is  agtunst  the  evidence. 
As  it  is  not  necessary  for  ns,  under  the  circumstances,  to 
express  an  opinion  on  that  subject,  we  deem  it  best  not  to 
do  so,  for  the  reason  that  the  case  upon  the  next  trial  may 
present  very  different  facts,  and  wo  do  not  wish  to  occupy 
the  field  of  investigation  belonging  to  the  jury  which  shall 
hereafter  be  charged  with  it.  The  frequency  of  this  class 
of  cases,  and  those  of  kindred  character,  and  the  facility 
with  which  damages  are  often  recovered,  seems  to  justify 
the  general  remark  here,  that  it  is  oftei;!  the  duty  of  the 
judge  presiding  at  nisi  prius  to  interfere  with  verdicts  where 
this  court,  consistently  with  the  established  rules  by  which 
it  is  governed,  cannot  interpose.  That  judge  has  opportu- 
nities of  estimating  the  value  of  the  evidence  which  this 
court  has  not.  Here,  much  weight  attaches  and  is  due  to 
the  fact  that,  seeing  and  hearing  the  witnesses  foee  to  face^ 
he  has  refused  a  new  trial.  It  has  been  questioned  whether 
the  court  of  last  resort  should  possess  the  power  to  order  a 
new  trial  upon  the  evidence,  no  error  of  law  existing  on 
the  record.  However  that  may  be,  it  is  certain  that  no 
case  should  ever  exist  where  this  court  could  rightfully  re- 
verse the  judgment  upon  that  ground. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

E.  Walker  J  for  appellant 

N.  B.LinadaysiSidJ.  A,  Lewis,  for  appellee. 
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HuTCHiNS  V.  The  State. 

Bigamy. — ^Ikdictmxxt. — ^An  indioiment  for  bigamj  need  not  aver  the  tim« 
and  place  of  the  first  marriage,  the  person  by  whom  it  was  solemniied, 
or  the  maiden  name  of  the  first  wife. 

APPEAL  from  the  Tippecanoe  Circuit  Court 
Frazer,  J. — ^The  indictment,  which  was  for  bigamy, 
alleged  that  the  defendant,  "  on/'  Ac,  "  at,"  &c., "  did  un- 
lawfully, feloniously  and  knowingly,  being  married,  marry 
again  to  one  Charlotte  F.y  his  former  wife  Catherine  H., 
alias  Elizabeth  JJ.,  being  then  and  there  alive,"  &c. 

It  is  objected  that  the  indictment  ought  to  have  alleged 
the  time  and  place  of  the  first  marriage,  by  whom  it  was 
solemnized,  and  the  maiden  name  of  the  first  wife.  And 
so  it  is  said  are  the  forms,  which  are  some  evidence  of 
what  the  law  is.  InVermont,  these  allegations  were  held  to 
be  necessary.  It  was  there  said :  "  This  is  merely  formal 
and  of  the  least  possible  importance,  but  unless  all  form  is 
to  be  disregarded,  which  we  could  not  do  without  a  statute 
to  that  effect,  after  having  so  long  regarded  it  as  essential, 
then  this  indictment  is  fatally  defective."  State  v.  LaBorCy 
26  Vt.  765.  Undoubtedly  there  could  be  no  reason,  save 
that  of  form,  for  such  particularity;  and  the  Vermont  case, 
which,  so  far  as  we  are  aware,  is  the  only  one  where  it  is 
adjudged  to  be  necessary,  puts  it  upon  that  ground  exclu- 
sively. But  our  statute  dispenses  with  needless  forms,  and 
therefore  makes  this  indictment  sufficient  2  G.  &  H., 
•§§  ^Qj  60,  p.  408.  The  absence  of  the  averments  alluded 
to  cannot,  it  is  very  certain,  ^'prejudice  the  substantial 
eights  of  the  defendant  upon  the  merits."  It  was  adjudged 
in  North  Cardinaj  even  in  the  absence  of  such  a  statute  as 
ours,  that  it  was  not  necessary  to  aver  the  time  and  place 
of  the  marriage.  State  v.  Bray^  18  Iredell  289.  Mr. 
Wharton,  in  his  Precedents,  (2  Ed.  998,)  g^ves  a  form 
•drawn  by  the  attorney  general  of  Pennsylvania^  in  1790,  in 
^hich  the  exisience  of  the  first  marriage  is  alleged  almost 
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exactly  as  in  the  case  before  us.  Indeed,  as  the  first  mar- 
riage is  not  criminal,  bat  its  existence  a  mere  condition 
which  makes  the  second  marriage  a  crime,  it  is  of  itself  a 
fact,  and  there  is,  as  was  admitted  by  the  Vermont  court,  no 
substantial  reason  why  the  averment  of  it  should  ever  have 
been  required  except  in  general  terms. 

The  judgment  is  affirmed,  with  costs. 

J.  M.  La  Rutj  for  appellant. 

D.  E.  WUliamsony  Attorney  General,  for  the  State. 


Matlock's  Administrator  v,  Navk. 

BrPBXSB  Tbust. — An  express  trust  in  lands  cannot  be  created  by  parol. 

RxsvLTivo  Tkitst. — Peokdents'  Estates. — An  administrator  cannot  main« 
tain  an  action  to  enforce  a  resulting  trust  in  lands,  unless  it  is  shown 
that  the  lands,  when  rccorered,  will  be  needed  to  pay  debts. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Frazeb,  J. — This  was  a  suit  by  the  appellant  against  the 
appellee  and  the  heirs  at  law  of  the  intestate.  There  were 
two  paragraphs  in  the  complaint,  to  each  of  which  a  de- 
murrer was  sustained,  and  error  is  assigned  upon  those 
rulings. 

The  first  paragraph  of  the  compjaint  is  so  obviously  bad 
that  we  do  not  think  any  useful  purpose  would  be  accom- 
plished by  dwelling  upon  it  in  this  opinion.  It  seeks  to 
establish  that  Nave  holds  certain  lands  as  trustee  of 
an  express  trust,  for  the  intestate,  with  a  view  to  ob- 
taining authority  to  sell  the  lands,  by  the  administrator,  to 
pay  debts.  The  trust  alleged  was  created  by  parol.  The 
court  below  was  clearly  right  in  its  ruling  upon  the  de- 
murrer to  this  paragraph.  1  O.  &  H.,  §  8,  p.  351 ;  u2.  §  1, 
p.  651. 
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The  second  paragraph  possibly  shows  sufficient  facts  to 
charge  Nave  as  a  trastee  by  implication  of  law^  but  it 
utterly  fails  to  aver  any  fact  which  would  enable  the  admin- 
istrator to  maintain  the  suit.  It  does  not  show  any  neces- 
sity for  selling  real  estate  to  pay  the  intestate's  debts.  In- 
deed, the  paragraph  seexns  to  have  been  framed  merely  with 
a  view  to  compel  the  trustee  to  convey  the  property  to  the 
heirs  at  law  of  the  intestate ;  at  least  that  is  the  only  relief 
that  could  be  given  under  the  facts  alleged.  But  the  ad- 
ministrator cannot  midntain  a  suit  for  that  purpose,  the 
]ieirs  being  the  only  parties  who  can  do  so. 

The  judgment  is  affirmed,  with  costs. 

J.  L.  Ketchaniy  J.  L.  Mitchdl  and  L.  M.  Campbell,  for  ap- 
pellant, 

Ghrdon,  Miles  and  Gregg,  for  appellee. 


Jacksost  v.  Bttrobrt  and  Another. 

PuikDiiro.— Pbomisbobt  Notes.— A  complaint  by  ThomoB  Burgert  and 
Jo$eph  Adanu  against  Andrew  JaektoUf  upon  a  promissory  note  signed 
"A.  Jaek$<mf"  and  payableHo  "Burgert  and  Adattu,"  alleged  that  the  do* 
fendant  thereby  promised  to  pay  to  the  plaintiffs,  &c. 

Ileldj  that  as  a  copy  of  the  note  was  set  out.,  the  complaint  was  sufficient, 
without  an  allegation  that  the  defendant,  by  the  style,  &c.,  promised  to 
pay  to  the  plaintiffs,  by  the  style,  &c. 

APPEAL  from  the  Madison  Common  Pleas. 

Gbeoort,  J. — ITiomas  Bitrgert  and  Joseph  Adams  sued 
Charles  J.  Barker  and  Andrew  Jackson  on  a  promissory  note. 
The  note  is  si^ed  ^^Chas.  J.  Barker,  A.  Jackson,^  and  is 
payable  to  ^^Burgert  and  AdamsP  There  was  a  judgment 
by  default  against  Jackson,  the  suit  as  to  Barker  having 
been  dismissed. 
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It  18  claimed  that  the  complaint  is  defective  for  not  hav- 
ing averred  that  the  note  was  signed  by  Jackson  by  the  de- 
scription of  ^^A,  Jaeksorij*  and  that  it  is  insufficient  in  not 
stating  that  the  promise  was  made  to  the  plaintiffs  by  the 
style  of  ^^Burgert  and  Adjam^P  The  complaint  is  in  the 
form  prescribed  by  the  code.  The  copy  of  the  note  which 
is  a  part  of  the  complaint  Bhpws  how  the  note  was  executed 
and  to  whom  payable.    The  complaint  is  good. 

The  evidence  is  not  in  the  record.  It  is  urged  that  the 
judgment  is  for  too  much.  Ko  motioi^  was  made  in  the 
court  below  to  correct  the  judgment.  We  cannot  say, 
from  all  that  now  appears  of  record,  that  there  is  any  error 
of  which  the  appellant  has  a  right  to  complain. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

Wl  12.  Tient  and  H.  D.  ThompsoTij  for  appellant. 

J.  L.  Ketcham  and  J.  L.  JUUchellj  for  appellees. 


Bloch  v.  Isham  and  Another., 

Pabtt-WalIm — A  and  B  being  the  owners  of  ac^oining  premiseSi  agreed 
that  A  might  build  a  party  wall,  and  that  when  B  used  the  wall  he 
thonld  pay  to  A  one-half  the  cost  thereof. 

Htldf  that  the  covenant  was  a  personal  one,  and  did  not  pan  with  the  land 
to  the  grantee  of  A. 

APPEAL  fix)m  the  Porter  Circuit  Court 

Gbbqokt  J . — ^The  case  made  by  the  complaint  is  this:  Schenck 
and  Ishaniy  being  the  owners  of  adjoining  lots  in  Valparaiso j 
entered  into  a  written  agreement,  whereby  Schenck  acquired 
the  right  to  build  one  of  the  walls  of  a  brick  store,  then  in 
process  of  erection  on  his  own  lot,  with  one-half  of  its 
thickness  resting  on  the  lot  of  Isham ;  and  Isham  acquired 
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for  himselfy  his  heirs  or  assigns,  the  right  to  use  said  wall 
by  joining  a  building  thereon,  and  agreed  for  himself  and 
them  to  pay  one-half  of  the  original  cost  of  said  wall^ 
when  he  or  they  should  use  the  same.  Sckenck  completed 
the  brick  store  on  his  lot,  with  one-half  of  the  width  of 
one  of  its  walls  standing  on  Isham^s  lot.  Afterwards,  Schenck 
conveyed  his  lot  and  store  to  Bloch  and  others,  and  Blochj 
subsequently,  became  the  sole  owner  of  the  lot  and  its  ap- 
purtenances; and  while  he  was  such  owner,  Isham  built  a 
brick  building  on  his  own  lot,  and  used  the  wall  in  question. 
A  demurrer  was  stkstained  to  the  complaint 

The  only  question  raised  below  and  here  is,  whether 
Bloch  has  a  right  to  recover  of  Isham  the  price  to  be  *paid 
by  him  for  the  use  of  the  wall,  or  whether  the  right  of 
action  is  in  Schenck.  The  case  turns  upon  the  solution  of 
the  question  as  to  whether  IshmrCs  agreement  to  pay  for  one- 
half  of  the  party  wall  is  a  covenant  running  with  the  land. 

There  is  some  conflict  in  the  authorities  on  this  point. 
In  Burlock  v.  Peckj  2  Duer  90,  the  superior  court 
of  Neio  York  held  that  such  a  covenant  passed  to  the 
grantee  of  the  premises  on  which  the  building  of  the  cove- 
nantee was  erected.  It  is  otherwise  held  in  Pennsylvania. 
Ingles  v.  Bringhursty  1  Dallas  341;  Todd  v.  StokeSy  10  Barr 
155;  Gilbert  v.  I>reWy  id.  219;  Hart'et  al.  v.  Kuchery  5  Serg. 
&  Rawle  1. 

It  is  claimed  that  the  cases  in  Pennsylvania  turn  on  a 
statute.  That  statute  simply  provides  that  "the  first 
builder  shall  be  reimbursed  for  one  moiety  of  the  charge 
of  the  party  wall,  or  for  so  much  as  the  next  builder  shall 
use,  before  he  breaks  into  the  wall."  There  is  nothing  in 
this  statute  which  is  not  embraced  in  the  agreement  of  the 
parties  in  this  case. 

Brown  v.  PentZy  1  N.  T.  Legal  Ob.  24,  was  never  offici- 
ally reported,  and  we  do  not  recognize  it  as  authority. 

But  we  think  that  the  ruling  of  the  Supreme  Court  of 
MassachusettSy  in  Wdd  v.  Nichotsy  17  Pick.  588,  is  con- 
clusive on  this  question.    It  was  there  held  that  the  liability 
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to  pay  for  the  party  wall  was  a  mere  personal  liability,  and 
not  repugnant  to  a  covenant  in  a  deed  that  the  land  was 
free  from  incumbrances. 

The  easement  which  passed  from  Schenck  to  his  grantees 
was  the  right  to  the  support  of  the  party  wall  afibrded  by 
that  part  thereof  which  rested  upon  the  land  of  Isham. 

Schenck  and  Isham  were  not  tenants  in  common  of  the 
party  wall,  but  each  owned  the  part  thereof  on  his  side  of 
the  line.  Schenck  advanced  the  money  to  build  IshanCs 
moiety,  on  the  agreement  of  the  latter  that  he,  or  his  heii*s, 
would  repay  it  when  he  or  they  should  have  occasion  to  use 
the  wall.  This  is  clearly  a  mere  personal  covenant,  in  no 
wise  connected  with,  or  afiecting  the  enjoyment  of,  the  lot 
conveyed  to  Bloch. 

The  judgment  is  affirmed,  with  costs. 

T.  J.  Memfidd  and  W.  H.  Calkins^  for  appellant. 

JET.  A.  GiUUttj  for  appellees.  ^ 


Taylor  v.  McClurb  and  Others. 

JuJXSiCKMT  BT  Devattlt. — JusTiCB  OF  THE  PsACE. — ^The  judgment  of  a 
Justice  of  the  peace  upon  a  default  is  not  Yoid  because  the  summons  and 
the  return  of  the  officer  are  not  set  out  in  the  record.  The  statute  does 
not  require  the  process  or  the  return  of  the  officer  to  be  copied  into  the 
record  made  by  the  justice. 

Sbebitf's  Sals. — Complaint  to  set  aside  a  sheriff's  sale  of  real  estate. 
The  first  paragraph  alleged  that  the  plaintiff  deriTed  title  to  the  premises 
bj  deed  from  the  execution  defendant,  and  sought  to  aToid  the  sale  on  the 
ground  that  the  judgment  was  Toid.  The  second  paragraph  admitted  the 
lien  of  the  judgment,  and  sought  to  aroid  the  sale  on  the  ground  that  the 
property  was  susceptible  of  diyision,  and  had  been  sold  in  tolido.  The 
third  paragraph  was  in  the  usual  form  of  a  complaint  for  recoTcry  of  the 
possession  of  land.  To  the  second  and  third  paragraphs,  the  defendant 
answered  that  the  couTeyance  of  the  property  by  the  execution  defendant 
to  the  plaintiff  was  without  consideration,  and  made  to  defraud  creditors. 

Held,  that  the  answer  was  bad ;  as  to  the  second  paragraph,  because  that 
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paragraph  admitted  ihe  lien  of  the  judgment,  and  did  not  assert  an  j  right 
under  the  deed  against  the  judgment  plaintiff,  and  the  deed  as  between 
the  parties  was  good;  and  as  to  the  third  paragraph,  because  that  para- 
graph did  not  disclose  the  plaintiff's  title,  and  the  answer  did  not 
aTer  that  the  plaintiff  had  no  other  title  than  that  derired  fh>m  the  deed. 
PsxD. — Deliyxbt  ot. — The  leaTing  of  a  deed  by  the  grantor  at  the  re- 
corder's office  to  be  recorded,  and  the  assertion  of  title  under  it  bj  the 
grantee,  is  sufficient  eyidence  of  a  deliyery. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Elliott,  C.  J. — Complaint  by  Louisa  J.  Taylor ^  the  ap- 
pellant, to  set  aside  the  sale  and  conveyance  by  the  sheriff 
of  lot  twenty-four  on  the  original  plat  of  the  town  of 
Cravyforctsvilley  and  to  recover  the  possession  thereof.  The 
complaint  is  in  three  paragraphs.  The  first  alleges  that  six 
several  judgments,  amounting  in  the  aggregate  to  about 
two  hundred  dollars,  were  rendered  by  certain  justices  of 
the  peace,  in  favor  of  different  parties,  against  one  WUliam 
Bunchy  the  father  of  the  plaintiff;  that  executions  were 
issued  on  said  judgments  and  returned  by  the  constables  to 
whom  they  were  delivered,  "no  property  found  whereon 
to  levy;'*  that  duly  certified  transcripts  of  said  judgments 
were  afterwards  made  out  and  filed  in  the  clerk's 
office  of  the  Court  of  Common  Pleas  of  Montgojnery 
county,  and  recorded  in  the  order  book  of  said  court; 
that  at  the  time  said  transcripts  were  so  filed  and  recorded, 
said  Bunch  was  the  owner  in  fee  of  the  lot  described  in  the 
complaint;  but  that  afterwards,  on  the  12th  of  May^  1859, 
he  conveyed  the  same  in  fee,  by  deed  of  warranty,  to  the 
plaintiff';  that  executions  were  subsequently  issued  on  said 
judgments  by  the  clerk  of  the  Court  of  Common  Pleas  of 
said  county,  and  delivered  to  the  sheriff  thereof,  who  levied 
the  same  on  said  lot;  and,  after  giving  notice  thereof,  as  re- 
quired by  the  statute,  on  the  28d  day  of  Jidyy  1859,  sold 
and  conveyed  said  lot  to  the  defendant  McClurey  the  owner 
of  said  judgments. 

This  paragraph  seeks  to  set  aside  the  sheriffs  sale  and 
oonveyance,  on  the  alleged  ground  that  the  judgments 
upon  which  the  sale  was  made  were  rendered  on  default, 
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without  any  legal  notice  to  Bunchy  the  defendant  therein,  of 
the  pendency  of  said  suits,  and  are  therefore  void. 

The  second  paragraph  claims  that  the  sheriff's  sale  is 
illegal  and  fraudulent,  and  should  be  set  aside,  for  the  al- 
leged reason  that  at  the  time  of  the  levy  of  said  executions 
and  the  sale  of  the  lot  thereon,  said  Bunch  had  sufficient  per- 
sonal property  to  satisfy  the  same;  but  that  the  sheriff 
levied  on  and  sold  said  lot,  without  first  levying  on  or  de- 
manding of  said  Bunch  said  personal  property.  It  is 
farther  alleged  that  the  sale  of  said  lot  was  irregular,  illegal 
and  wrongful,  in  this,  that  the  whole  amount  due  on  said 
executions,  including  interest  and  costs,  was  only  |220;  that 
the  lot  and  the  buildings  thereon  were  of  the  value  of 
$2000 ;  that  the  lot  was  divided,  by  a  division  fence  across 
the  center  of  it,  into  two  parts,  each  of  which  contained  a 
separate  dwelling  and  out  houses,  and  at  the  time  of  the 
levy  and  sale  by  the  sheriff  was,  and  for  a  long  time  prior 
thereto  had  been,  used  and  occupied  as  separate  dwellings; 
that  at  the  time  of  the  sale,  either  part  of  said  lot,  if  it  had 
been  oftered  separately,  would  have  sold  for  more  than  suffi- 
cient to  satisfy  sud  executions;  that  all  of  said  facts  were 
well  known  to  the  sheriff  and  to  said  McClure  at  the  time 
of  said  sale,  &c. 

The  third  paragraph  is  in  the  ordinary  form  of  a  com- 
plaint for  the  recovery  of  the  possession  of  real  property. 
A  demurrer  was  sustained  to  the  first  paragraph  because  it 
did  not  state  fincts  sufficient  to  constitute  a  cause  of  action, 
to  which  the  plaintiff  excepted. 

The  defenflant  answered  in  four  paragraphs.  The  first 
was  a  general  denial,  the  others  set  up  new  matter  in  bar. 
The  issues  were  tried  by  jury,  resulting  in  a  verdict  and 
judgment  for  the  defendants,  the  court  having  overruled  a 
motion  for  a  new  trial. 

The  first  error  assigned  is  upon  the  ruling  of  the  court 
in  sustaining  a  demurrer  to  the  first  paragraph  of  the  com- 
plaint. In  that  paragraph  it  is  claimed,  as  before  stated^ 
that  the  judgments  upon  which  the  lot  was  sold  were  reu« 
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dered  on  default,  without  any  legal  notice  to  Bunch,  The 
transcripts  of  the  judgments  are  made  part  of  the  com- 
plaint. They  are  all  substantially  in  the  same  form.  We 
copy  from  one  of  them  so  much  as  relates  to  the  issue  and 
service  of  the  summons,  which  will  be  sufficient  to  present 
the  question  involved  as  to  all.  It  is  in  those  words: 
^^  October  25th.  At  the  request  of  .  the  plaintiffs  sum- 
mons issued,  returnable  October  the  29th,  1858,  at  10 
o'clock  A.  M.,  and  delivered  to  James  Macky  constable. 
Odober  29th,  1858.  This  day  came  the  plaintiffs.  De- 
fendant,  although  three  times  called,  came  not,  but  made  de- 
fault, and  it  appearing  from  the  return  of  the  summons 
that  the  same  was  served  by  reading,  on  the  26th  day  of 
October^  1858,  and  the  plaintiff  having  made  proof,"  &c. 

It  thus  appears  by  the  statement  of  the  justice  upon  his 
docket,  as  a  part  of  the  record  of  the  proceedings,  that  a 
summons  was  issued  in  the  cause,  and  placed  in  the  hands  of 
a  proper  officer,  and  that  it  was  returned  served  by  reading, 
more  than  three  days  before  the  day  of  trial.  But  it  is  in- 
sisted by  the  appellant's  counsel  that  as  the  judgment  was 
rendered  by  default,  the  summons  and  the  officer's  return 
thereto  should  have  been  copied  at  length  on  the  justice's 
docket,  and  that  the  transcript  should  contain  them. 
We  do  not  think  so.  It  is  provided  by  the  eighteenth  sec- 
tion of  the  justice's  act  that  ^^  every  justice  shall,  in  a  sub- 
stantially bound  book,  of  not  less  than  two  hundred  pages, 
keep  a  docket,  in  which  he  shall  record  the  proceedings  in 
full  of  all  suits  instituted  before  him,  which  record  shall 
contiun  the  names  of  the  parties  at  full  length,  a  copy  of 
the  cause  of  action  and  of  the  set-off  of  the  defendant,  if 
any,  and  all  proceedings  had  therein,  and  the  amount  of 
the  judgment,  written  out  in  words;  and  every  sucli 
record  of  each  cause  shall,  when  completed,  be  signed  by 
such  justice,"  &c.    2  G.  &  H.  581. 

This  provision  makes  it  the  duty  of  the  justice  to  keep  a 
record  of  the  proceedings  in  each  cause;  that  is,  he  shall 
record  the  facts  as  they  occur;  but  it  does  not  mean  that 
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he  shall  copy  upon  his  docket  the  summons  and  other  pro- 
cess that  may  be  issued  by  him  in  the  cause.  The  only 
papers  required  to  be  copied  on  the  docket  are  the  cause  of 
action  and  set-oft,  if  one  be  filed. 

The  statute  prescribes  certain  forms  for  justices  of  the 
peace,  which  they  are  required  to  use  as  near  as  the  cir- 
cumstances will  permit.  Form  No.  10  is  for  ^^  judgment  by 
default  The  judgments  under  consideration  are  in  pre- 
cise accordance  therewith. 

The  court  did  right  in  sustaining  the  demurrer  to  the 
first  paragraph  of  the  complaint. 

The  court  overruled  a  demurrer  to  the  fourth  paragraph 
of  the  answer,  which  raises  the  next  question  urged  by  the 
appellant  for  a  reversal  of  the  judgment.  This  paragraph 
is  pleaded  to  the  second  and  third  paragraphs  of  the  com- 
plaint. It  alleges  that  the  conveyance  of  the  lot  by  Bunch 
to  the  plaintiff  was  without  consideration,  and  was  made 
to  hinder,  delay  and  defraud  the  creditors  of  Bunchy  and 
that  it  was  executed  by  Bunch  without  the  plaintiff's 
knowledge,  and  was  never  delivered  to  the  plaintiff,  but 
was  filed  by  him  in  the  recorder's  office  for  record,  &c. 

The  third  paragraph  of  the  complaint  does  not  disclose 
the  plaintiff's  title,  and  there  is  no  averment  in  the  answer 
that  she  held  no  other  claim  or  title  to  the  lot  than  that  by 
the  conveyance  referred  to.  It  is  not  therefore  a  good 
answer  to  that  paragraph  of  the  complaint 

It  is,  if  possible,  still  more  defective  as  an  answer  to  the 
second  paragraph,  which  admits  that  the  transcripts  of  the 
judgments  under  which  the  defendants  claim  title  were 
filed  and  recorded  in  the  clerk's  office,  and  were  liens  on  the 
lot,  prior  to  the  conveyance  by  Bunch  to  the  plaintiff,  but 
denies  that  the  sherifi^s  sale  was  valid,  because  of  the 
alleged  mal-conduct  of  that  officer  in  making  it,  and  for  that 
reason  seeks  to  set  it  aside. 

The  facts  alleged  in  the  answer  are  not  responsive  to  this 
paragraph  of  the  complaint.  The  conveyance  of  the  lot  by 
Bunch  to  the  plaintifi',  even  though  without  consideration,  is 
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valid  as  between  them,  though  liable  to  be  impeached  by  the 
creditors  of  BuncL  That  issue  however  does  not  arise  under 
the  second  paragraph  of  the  complaint,  as  it  admits  the 
prior  lien  of  the  judgments  under  which  the  defendants 
claim  title.  The  leaving  of  the  deed  at  the  recorder's  office 
by  Bunch,  the  grantor,  to  be  recorded,  as  admitted  by  the 
answer,  and  the  assertion  of  title  under  it  by  the  grantee, 
amounted  to  a  delivery.  Soniers  v.  Pamphrey,  24  Ind.  231. 
The  paragraph  is  clearly  defective,  and  the  court  erred 
in  overruling  the  demurrer,  and  for  that  error  the  judg- 
ment must  be  reversed. 

Other  questions,  not  likely  to  arise  on  another  trial,  arc 
discussed  by  the  appellant,  but  need  not  be  noticed  in  this 
opinion. 

The  appellees  assign  for  cross^error  the  sustaining  of  the 
demurrers  to  the  second  and  third  paragraphs  of  the 
answer. 

Those  paragraphs  are  clearly  defective,  and  the  court  did 
right  in  sustaining  demurrers  to  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  sustain 
the  demurrer  to  the  fourth  paragraph  of  the  answer,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

J.  McCabe,  for  appellant. 

S.  C.  WiUsoriy  J.  M.  BvutUr  and  Thomson  ^  RisHne,  for 
appellees. 


Cross  v.  Truesdalb. 

OoiTTRACT. — ^Pabtixs. — A,  9M  administrator  of  an  intestate,  brought  suit 
against  B  to  recover  certain  personal  property  aUeged  to  belong  to  tbe 
intestate.  Pending  the  suit,  a  compromise  was  effected,  by  which  B 
agreed  in  writing,  in  consideration  of  the  dismissal  of  the  suit  and  the 
relinquishment  by  A  of  all  claim  to  the  property,  that  he  would  pay  all 
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Talid  clainiB  against  the  estate.  A  thereupon  dismissed  the  suit  and  re- 
signed the  administration.  Suit  by  C  upon  the  agreement^  alleging  that 
he  held  a  valid  claim  against  the  estate,  &e. 
Held,  that  G  might  maintain  an  action  upon  the  agreement 
AiuvnMKirr.— DnixrnKSB.— When,  aftor  a  demurrer  is  sustained  to  a  para- 
graph of  a  pleading,  the  paragraph  is  amended  and  refiled,  error  cannot 
he  assigned  upon  the  action  of  the  court  upon  the  demurrer. 

APPEAL  from  the  Switzerland  Common  Pleas. 

Fbazeb,  J. — Truesdale  sued  OrosSy  allegiDg  in  her  com- 
plaint that  one  JKinneyy  administrator  of  Nancy  Truesdale^ 
deceased,  had  instituted  against  the  defendant  and  others 
a  suit  in  replevin  to  recover  certain  personal  property 
alleged  to  belong  to  the  intestate;  that  while  said  suit 
was  pending,  to  compromise  it,  and  to  prevent  the  ne- 
cessity of  further  administration,  it  was  agreed  in  writing 
between  the  administrator  and  the  defendant,  that  the 
former  should  dismiss  the  replevin  suit  and  relinquish  his 
claim  as  such  to  the  property  in  controversy,  resign  his 
trust  as  administrator,  &c.,  and  that  the  defendant  should  pay 
all  valid  claims  against  the  estate  of  the  intestate ;  that  the 
administrator  did  resign,  and  fully  performed  his  agree- 
ment; that  the  intestate  was  indebted  to  the  plaintifT  in  the 
sum  of  five  hundred  dollars,  upon  account,  which  the  de- 
fendant fails  and  refuses  to  pay.  A  copy  of  the  written 
contract,  being  in  effect  as  alleged,  except  that  it  does  not 
stipulate  for  the  administrator's  resignation,  was  annexed 
to  the  complaint.  A  demurrer  to  the  complaint  was  over- 
ruled, and  error  is  assigned  upon  that  ruling. 

It  is  insisted  that  no  one  but  Kinnsy^  the  administrator, 
could  sue  upon  the  contract,  and  that  a  creditor  of  the  in- 
testate cannot  maintain  such  a  suit,  not  being  a  party  to  the 
agreement,  and  Eastman  v.  Bamsey,  3  Ind.  419,  is  cited. 
But  that  case,  if  intended  to  declare  so  broad  a  doctrine,  is 
entirely  in  opposition  to  the  later  case  of  Bird  v.  Lanius^ 
7  id.  615,  which  was  followed  in  Day  v.  Patterson^  18  id.  114; 
and  in  Devcl  v.  Mcintosh^  23  id.  529,  in  which  the  question 
was  treated  without  attention  being  caUed  to  Bird  v.  Lanius 
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and  Day  v.  Patterson^  we  held  in  substantial  accord  with 
those  cases.  The  question  must,  we  think,  now  be  regarded 
as  settled  in  this  court  against  the  appellant.  In  equity, 
such  a  suit  was  always  maintainable  under  the  facta  dis- 
closed in  this  complaint,  there  being  no  administrator  of  the 
deceased  debtor  against  whom  the  creditor  could  proceed. 
There  were  also  other  circumstances  where  the  person  to 
whom  payment  was  to  be  made,  by  the  terms  of  a  contract 
to  which  the  latter  was  not  privy,  might  enforce  the  promise 
in  equity,  but  it  is  not  necessary  now  to  enumerate  them. 

It  is  also  argued  that  the  contract  contemplated  the  pay- 
ment of  only  such  claims  against  th^  estate  as  had  been  or 
shoald  be  properly  allowed  in  the  course  of  administration. 
Plainly,  its  language  is  not  susceptible  of  that  construction. 
There  was  no  final  settlement  of  the  estate,  but  only  a 
resignation  of  the  administrator. 

Error  is  assigned  upon  the  action  of  the  court  below  in 
sustaining  a  demurrer  to  the  fourth  paragraph  of  the 
answer.  This  question  cannot  be  made  here,  for  the  reason 
that  that  paragraph  was  afterwards  amended,  and  issues  of 
fact  formed  thereon  and  tried.  Indeed,  we  cannot  notice 
the  original  paragraph,  it  not  being  properly  in  the  record. 
It  was  superseded  by  the  amended  parag^ph,  which  em- 
braced the  same  matter  with  additional  averments,  and  by 
the  plain  terms  of  the  statute  the  original  should  have  been 
omitted  from  the  transcript,  there  being  no  bill  of  excep- 
tions or  order  of  court  to  embrace  it.  2  G.  &  H.,  §  569, 
p.  278. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

A.  C.  Downey^  for  appellant 

F.  and  TT.  if.  Adkinscnf  for  appellee. 
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CoHTKMPT  or  CouBT. — The  Circuit  Courts  are  authoriied  by  statute  to 
punish  contempts  of  their  authority  or  process  by  fine  and  imprisonment. 

Same. — And  without  the  statute,  the  power  of  the  court  to  protect  its  dignity 
and  authority  by  punishing  contempts  is  inherent,  necessary  and  inci- 
dental. 

Attobhets. — ^PBOCBKonras  to  Bisbab. — ^Proceedings  to  disbar  an  attorney 
are  regulated  by  the  statute,  (2  G.  &  H.,  {  780,  p.  880)  and  though  an  at- 
(omey  may  haTO  been  guilty  of  a  contempt  which  would  have  justified  the 
imposition  of  a  fine  or  imprisonment,  the  court  cannot  disbar  him  for  such 
offense  by  a  summary  order. 

APPEAL  from  the  Randolph  CSrcuit  Court. 

Elliott,  C.  J. — This  is  an  appeal  by  Jeremiah  Smith  from 
the  order  and  judgment  of  the  Randolph  Circuit  Court, 
disbarring  him  from  practicing  as  an  attorney  of  said  court, 
and  ordering  that  his  name  be  stricken  from  the  roll  of 
attorneys  thereof,  for  contempt. 

The  facts,  as  they  appear  by  a  bill  of  exceptions,  are  these : 
An  action  of  slander  (Bumworth  v.  Hiatt)  was  pending  in 
said  court,  in  which  said  Smith  was  attorney  for  the  plain- 
tifi'.  For  the  purpose  of  dismissing  said  action,  on  the 
6th  day  of  March j  1867,  in  the  vacation  of  said  court,  said 
Smith  wrote  on  the  court  docket,  opposite  the  docket  entry 
of  said  cause,  the  following  entry,  viz : 

^^  Having  become  satisfied  that  we  cannot  get  the  law 
administered,  by  direction  of  the  plaintiff,  I  hereby  dismiss 
this  action,  without  prejudice  to  the  plaintiff.  When  law 
ceases  to  be  paramount,  liberty  ceases.    March  6th,  1867. 

"Jer.  Smith,  for  plaintiff." 

Afterwards,  on  tlie  second  day  of  the  March  term,  1867, 
of  said  court,  said  entry  of  dismissal  was  read  in  open 
court,  in  the  presence  of  Smithy  who  then  stated  that  he 
** indorsed  and  fathered  every  word"  in  said  entry. 
On  the  fifth  day  of  the  same  term  of  the  court,  a 
conversation  occurred  in  open  court  between  Smith  and 
Thomas  M.  Browne^  an  attorney  of  said  court,  in  reference 
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to  Bald  cause  and  the  dismissal  thereof,  when  Broxonc  said  to 
Smiih  that  all  the  rulings  of  the  court  in  the  case  had  been 
for  him,  Smithy  to  which  the  latter  replied  that  he  would 
refer  him  to  the  Hanchj  case,  (which  had  been  determined 
in  said  court  at  the  preceding  term  thereof,)  and  that  he 
could  refer  to  other  matters.  On  the  next  succeeding 
day  of  the  same  term  of  the  court,  the  judge  of  the  court 
read  to  Smithy  in  open  court,  the  entry  of  dismissal  in  the 
case  of  Bumworth  v.  Hiattj  and  orally  stated  to  him  the 
language  he  had  used  in  open  court  in  reference  thereto 
on  the  second  and  fifth  days  of  said  term,  and  requested  him 
to  purge  himself  of  the  contempt  of  court  in  the  language  so 
used  in  the  written  dismissal  of  s^d  cause,  and  in  his  subse- 
quent oral  statements  in  open  court  in  reference  thereto.  It 
appears  by  the  bill  of  exceptions,  that  a  statement  of  some 
kind  was  thereupon  made  to  the  court  by  said  Smithy  but 
what  it  was  we  are  not  advised,  as  the  record  does  not  con- 
tain it.  At  the  conclusion  of  the  statement,  the  court  drew  up 
a  written  summary  of  the  matters  herein  before  stated,  and 
read  it  to  said  Smithy  who  thereupon  declared  that  he  had 
no  further  statement  to  make.  Whereupon  the  court  ad- 
judged him  guilty  of  a  contempt  of  said  court,  and  ordered 
that  he  be  ^^  disbarred  from  practicing  as  an  attorney  in  said 
court,  during  the  pleasure  of  the  court,  and  that  his  name 
be  stricken  from  the  roll  of  attorneys  of*  said  court." 

This  is,  in  effect,  a  judgment  suspending  the  appellant 
from  practicing  as  an  attorney  in  said  court,  during  the 
pleasure  of  the  court. 

The  statute  invests  Circuit  Courts  with  authority  to 
"punish  by  fine  and  imprisonment,  or  either,  all  contempts 
of  their  authority  and  process  in  any  matter  before  them,  or 
by  which  the  proceedings  of  the  court,  or  the  due  course  of 
justice,  is  interrupted."  2  G.  &  H.  §  13  p.  8.  But  indepen- 
dent of  the  statute,  it  is  an  inherent,  necessary  and  inci- 
dental power  of  the  court  to  protect  itself,  its  authority  and 
dignity  against  insult,  and  gross  violations  of  decency  and 
decorum,  by  the  infliction  of  summary  punishment  by  fine 
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and  imprisoument,  or  either,  upon  those  guilty  of  such  con- 
tempts. 5P/*€  State  V.  TiptOTif  1  Blockf.  166;  Brown  v. 
Brtnch,  4  Ind.  627, 

It  was  said  bj  Blackford,  J.,  in  the  case  first  cited,  that 
"this  great  power  is  intrusted  to  those  tribunals  of  justice 
for  the  support  and  preservation  of  their  respectability  and 
independence;  it  has  existed  from  the  earliest  period  to 
whicKthc  annals  of  jurisprudence  extend;  and,  except  in  a 
few  cases  of  party  violence,  it  has  been  sanctioned  and  es- 
tablished by  the  experience  of  ages."  Lord  Mayor  of  Lon- 
don'sQQ&^i  3  Wilson.  188;  opinion  of  Ebkt,  C.  J.,  in  the  case 
of  YatcSj  4  Johns-  817;  Johnston  v.  The  Commonwealthy  1 
Bibb  598. 

But  proceedings  to  remove  or  suspend  an  attorney  arc 
regulated  in  this  State  by  statute,  by  which  it  is  provided 
that  ^'  any  court  of  record  may  suspend  an  attorney  from 
practicing  therein  for  any  of  the  following  causes: 

^*  !•  Where  he  has  been  convicted  of  a  felony,  or  of  a  mis- 
demeanor involving  moral  turpitude;  in  either  of  which 
cases  the  record  of  conviction  is  conclusive  evidence. 

<'  2.  When  he  is  guilty  of  a  willful  disobedience  or  viola- 
tion of  the  order  of  the  court  requiring  him  to  do  or  for- 
bear an  act  connected  with  or  in  course  with  his  profession. 

^'  8.  For  a  willful  violation  of  any  of  the  duties  of  an  attor- 
ney, as  herein  before  prescribed."    2  G.  &  H.  §  777,  p.  829. 

One  of  the  duties  enjoined  upon  attorneys  by  section  771 
of  the  same  act  is  ^^to  maintain  the  respect  that  is  due  to 
the  courts  of  justice  and  judicial  ofBcers." 

The  statute  also  directs  the  mode  of  procedure  in  such 
cases,  as  follows :  ^*  Section  780.  The  proceedings  to  remove 
or  suspend  an  attorney  may  be  commenced  by  the  direction 
of  the  court,  or  on  motion  of  an  individual.  In  the  former. 
case,  the  court  must  direct  some  attorney  to  draw  up  and 
prosecute  the  accusation;  in  the  latter  case,  it  may  be 
drawn  up  by  any  person,  and, sworn  to  by  the  person 
making  it.  Such  accusation  may  be  filed  in  any  court  in 
Vol.  XXVni.. 
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which  the  attorney  practices,  and  after  five  days  notice  of 
the  filing,  the  attorney  shall  be  bound  to  appear  and  plead 
to  the  same,  or  suffer  judgment  by  default.  If  he  appear, 
pleadings  may  be  filed  and  trial  had  as  in  other  cases." 

Here,  the  proceedings  were  summary.  The  court  first 
orally  stated  to  the  appellant  the  acts  constituting  the 
alleged  contempt,  and  then  reduced  the  statement  to  writing 
and  read  it  to  the  appellant,  and  required  him  to  answer 
thereto  immediately.  No  attorney  of  the  court  was  ap- 
pointed to  draw  up  and  prosecute  the  accusation,  as  re- 
quired by  the  statute,  nor  was  the  requisite  notice  thereof 
given  to  the  appellant;  but  on  his  stating,  in  response  to 
the  requirement  of  tlie  court  to  answer  the  accusation  im- 
mediately, that  he  had  no  further  statement  to  make,  a 
judCTient  of  suspension  was  rendered  ajrainst  him.  This 
IJl  error.  Ih,  prooeedtag.  i.  th.^  m^ht  h.vc 
justified  the  court  in  thus  summarily  pumshing  the  appel- 
lant by  fine  or  imprisonment,  or  both,  for  the  contempt,  but 
they  did  not,  under  the  statute,  justify  a  judgment  of 
suspension. 

It  is  also  insisted  by  the  appellant  that  the  facts  stated  in 
the  record  do  not  show  that  he  was  guilty  of  a  contempt 
of  the  court.  In  this  we  do  not  concur.  The  foreign  and 
unnecessary  matter  introduced  into  the  order  dismissing  the 
suit  can  only  be  regarded  as  a  direct  reflection  upon  the 
integrity  of  the  court.  It  was  written  on  the  court's 
docket,  and  afterwards  reiterated,  in  effect,  in  open  court, 
and  was  a  direct  insult  to  the  court  and  a  gross  contempt 
of  its  authority,  and,  in  our  opinion,  fully  justified  proper 
punishment. 

The  judgment  is  reversed  and  set  aside,  and  the  case  re- 
manded to  the  Circuit  Court  for  further  proceedings,  not 
inconsistent  with  this  opinion. 

Jl  Smith  ahd  N.  B.  Taylor,  for  appellant 
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The  Town  op  Spencer  v.  Clinb. 

JUSTICES  ov  THB  PzACE. — Jiistioes  .of  the  |Mace  are  to^vrnship  tyffioers,  and 
must  be  eleoted  bj  the  qualified  Toters  of  the  township. 

SA]CB.---Toirv8.— The  county  board  are  given  «  discretion  as  to  the  number 
of  justices  of  the  peace  to  bo  elected  in  each  township^  not  exceeding 
three  for  each  township^  and  one  for  each  incorporated  town  therein. 

Sake. — ^Thc  ndditi»nal  justice  provided  for  any  town  may,  by  the  order  of 
the  board,  be  required  to  reside  in  the  town,  but  he  must  be  elected  by 
the  voters  of  the  townshipi  «nd  his  jurisdhstion  extends  throughout  thde 
township. 

Same. — A  proseoution  for  the  violation  of  a  town  ordinance  may  be  insti- 
tuted before  any  justice  of  the  township  residing  vitbin  the  'corporate 
limits. 

APPEAL  fipom  the  (kom  CkHnmon  Pleas. 

Elliott,  O.  J. — The  appellee  was  prosecuted  before  u 
justice  of  the  peace,  and  a  fine  assessed  against  him,  for 
selling  spiritaous  liquors  in  the  town  of  Spencer  to  a  minor, 
in  violation  of  a  corporate  ordinaoice  of  said  town* 

On  an  appeal  to  the  Court  of  Common  Pleas,  that  court 
ilismissed  the  case  for  want  of  jurisdiction  in  the  justice  of 
the  peace.  The  correctness  of  that  ruling  is  denied.  This 
is  the  onlj  question  in  the  case.  The  facts,  as  thejr  appear 
upon  the  record,  by  an  agreement  of  the  parties,  are  these: 
There  were,  at  the  date  of  these  proceedings,  two  duly 
commissioned  justices  of  the  peace  residing  within  the  cor* 
porate  limits  of  the  town,  tibie  justice  before  whom  the  case 
was  prosecuted  being  one  of  them.  They  were  both 
elected  for  the  township  at  large  in  which  said  town  is  situ- 
ated, and  not  especially  for  the  town.  The  board  of  com<^ 
missioners  of  the  county  had  never  made  an  order  for  an 
additional,  justice  for  said  town,  nor  was  any  one  elected 
specially  therefor. 

The  act  for  the  incorporation  of  towns,  *&c.,  provides 
that,  '^Any  person  violating  the  provisions  of  any  ordi- 
nance of  a  town  organized  under  this  act,  to.  which  there 
may  be  a  penalty  affixed,  may  be  prosecuted  before  a 
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justice  of  the  peace  of  such  town,  upon  a  warrant  issued 
by  such  justice,  as  in  eases  of  misdemeanor/'  &c.  1  G.  &  H., 
§  57,  i>.  631.  The  act  contains  no  provision  whatever  for 
the  election  of  justices  of  the  peace  for  towns  incoiporated 
under  its  provisions.  But  it  is  provided  by  the  first  seetion 
of  the  justice's  act,  "that  the  number  of  justices  of  the 
peace  in  each  township  shall  be  regulated  by  the  board  of 
county  commissioners  of  the  county,  by  proper  orders  of 
record;  but  the  number  shall  not  exceed  three  for  ea«h 
township,  and  one  in  addition  thereto  for  each  incorponcted 
town  therein,  and  authenticated  copies  of  such  orders  shall 
bo  furnished  by  the  auditor  to  the  clerk  of  the  Circuit 
Court."    2  G.  &  H.  576. 

Justices  of  the  peace  are  township  officers,  and  under 
the  constitution  of  the  State  must  be  elected  by  the  quali- 
fied voters  of  the  township.  1  G.  &  H.  art.  7,  §  14,  p.  47. 
The  object  of  the  first  section  of  the  justices  act,  copied 
above,  is  to  empower  the  board  of  county  commissioners  to 
regulate  and  fix  the  number  of  justices  of  the  peace  foi 
each  township  in  the  county.  It  confers  on  the  commis- 
sioners a  discretionary  power  as  to  the  number,  to  be  exer- 
cised by  them  as  the  public  exigency  may  require.  The 
latter  clause  of  tho  section,  however,  limits  that  discretion 
by  providing  that  not  more  than  three  shall  be  elected  in 
each  township,  and  one  in  addition  thereto  for  each  incor- 
porated town  therein.  In  other  words,  if  the  township  con- 
tains no  incorporated  town  within  its  limits,  it  cannot  have 
more  than  three  justices  of  the  peace,  but  if  it  contains  an 
incorporated  town  or  towns,  then  an  additional  number  of 
justices,  equal  to  the  number  of  incorporated  towns,  may  be 
allowed.  AH  however  are  justices  of  the  township,  and 
elected  by  the  voters  thereof.  The  additional  justice  so 
provided  for  on  account  of  an  incorporated  town  may,  by 
the  order  of  the  board  of  commissioners  providing  for  his 
election,. be  required  to  reside  within  the  corporate  limits; 
but  ho  would  nevertheless  be  a  justice  of  the  township,  and 
elected  by  tbe  voters  thereof,  and  his  jurisdiction  would  be 
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•co-extensive  with  the  township.  In  view  then  of  both 
these  statutory  provisions,  its  seems  to  us  evident  that  the 
provision  of  the  act  for  the  incorporation  of  towns,  author- 
izing prosecutions  for  violations  of  the  ordinances  of  tlie 
town  "  before  a  justice  of  the  peace  of  such  town,"  gives 
to  any  justice  of  the  peace  of  the  township,  residing  within 
the  corporate  limits  of  the  town,  jurisdiction  in  such  cases. 
The  words  "of  such  town,"  can  only  have  reference  to  the 
place  of  residence  of  the  justice,  and  not  to  the  purpose 
for  which  he  was  elected. 

The  judgment  of  the  Court  of  Common  Pleas  dismissing 
the  case  is  reversed  and  set  aside,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

H.  BkhardSj  A.  T,  Bose  and  D.  E.  Beenij  for  appellant. 

S.  W.  CurtiSj  W.  E.  DUtemore  and  J.  C  Hobinsonj  for 
appellee. 
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Statutx  of  Fbauds. — ^The  statute  of  frands  expressly  proyides  that  the         28     53 
consideration  of  a  contract  to  answer  for  the  default,  &c.,  of  another 
need  not  be  set  forth  in  the  writing,  but  may  be  proved. 

APPEAL  from  the  Gfrant  Common  Pleas. 

Elliott,  C.  J. — Suit  by  the  appellees  against  the  appel- 
lant on  the  following  obligation : 

''May  8th,  A.  D.  1854.  Know  ye,  that  I,  Esther  Hiatt, 
do  hereby  bind  myself  to  stand  between  Jesse  and  Elam 
Hiatt,  and  secure  Jesse  and  Elam  from  any  loss  whatever 
by  Eli  Hiatt,  in  case  the  said  Jesse  and  Elam  would  go  Elis 
security  on  guardian's  bond  for  Elijah  and  Nathan  Hiatt. 

"Esther  Hiatt." 

The  complaint  alleges,  inter  alia,  that  the  obligation  was 
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given  in  consideration  that  the  plaintiffs  woold  become  the 
sureties  of  Mi  Hiatt  on  his  bond  as  guardian  of  Elijah  and 
Nathan  Siatty  who  were  infants^  and  for  the  purpose  of  in- 
demnifying  and  saving  them  harmless  as  such  sureties; 
that  on  the  same  day  said  obligation  was  given,  the  said 
Eli  Hiatt  was  duly  appointed  gnai*dmn  of  said  Elijah  and 
Nathan  Hiatt,  and  the  plaintifi's  became  the  sureties  on  his 
bond,  as  such,  in  the  sum  of  1^,000;  that  as  such  guardian, 
the  said  Eli  afterwards  received  property  and  money  of 
his  said  wards,  amounting  to  $2,000,  which  he  converted  to 
his  own  use,  and  became  insolvent,  and  wholly  failed  and 
refused  to  account  for  said  money;  that  suit  was  subse- 
quently brought  on  his  said  bond  a*  such  guardian,  and 
judgment  recovered  therein  against  the  plaintiffs,  in  the 
Grant  Circuit  Court,  for  the  sum  of  $1,750  05,  which,, 
together  with  interest  thereon,  amounting  in  the  whole  to 
$1,856  46,  they  subsequently  paid;  that  the  said  Esther  has 
failed  and  refused  to  indemnify  and  save  them  harmless,  as. 
by  the  terms  of  said  obligation  she  was  bound  to  do. 

Answer  in  six  paragraphs.  Demurrers  were  sustained 
to  the  second  and  fourth,  and  issues  were  joined  on  the  others. 
Trial  and  verdict  for  the  plaintiffs.  Motion  for  a  new  trial  by 
the  defendant  overruled,  and  judgment. 

The  first  question  discussed  by  the  appellant^s  counsel 
relates  to  the  sufficiency  of  the  complaint.  It  is  insisted 
that  the  court,  instead  of  sustaining  the  demurrer  to  the 
second  paragraph  of  the  answer,  should  have  sustained  it 
to  the  complaint  The  objection  urged  to  the  complaint  is,, 
that  the  obligation  on  which  the  suit  is  founded  does  not 
state  a  consideration,  and  is  therefore  void,,  under  the  statute 
of  frauds.  This  question  is  settled  to  the  contrary  by  an 
express  provision  of  the  statute  of  frauds,  which  enacts 
that  ^^  The  consideration  for  any  such  promise,  contract, 
€r  agreement  need  not  be  set  forth  in  such  writing,  but  may 
be  proved."  1  G.  &  H.  §  2  p.  851.  It  may  also  bo  remarked^ 
in  reference  to  the  obligation  in  the  case  before  us,  that 
although  it  is  not  aptly  worded,  it  is  manifest  from  its  Ian* 
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guage,  that  it  was  given  in  consideration  that  the  plaintiffs 
below  would  become  the  sureties  of  Mi  on  his  bond  as 
guardian.  The  court  did  not  err  in  overruling  the  demur- 
rer to  the  complaint. 

It  is  also  insisted  that  the  second  paragraph  of  the  answer 
is  sufficient  as  a  bar  to  the  action.  We  think  otherwise. 
But  as  no  abstract  of  that  paragraph  is  furnished  by  the 
appellant,  we  decline  a  more  particular  notice  of  it. 

The  judgment  is  affirmed. 

J.  Browrdee^  for  appellant. 

A  Steele  and  Ji.  T.  St.  Johriy  for  appellees. 


Thompson  and  Another  v.  Elliott. 

Vekpor  and  Pubchasss. — Statutx  or  Frauds. — A  sold  to  B  a  tract  of 
land  for  $900,  payable  in  four  annual  instalments,  which  were  secured 
by  a  mortgage  upon  the  land.  When  the  ftrst  instalment  became  due,  B, 
being  unable  to  pay  it,  re-oonTeyed  the  land  to  A,  upon  a  parol  agreement 
that  he  would  hold  it  for  B  until  a  day  named,  and  if  the  first  instalment 
was  then  paid  would  re-convey  the  land  to  B,  upon  the  terms  of  the  first 
contract.  Suit  by  B  alleging  these  fkcts,  and  that  A,  in  yiolation  of  the 
contract,  hod  conrey ed  the  land  to  another ;  that  B,  while  in  possession, 
hod  made  improvements  to  the  amount  of  $100,  and  had  paid  interest  to 
A  and  taxes,  &o. 

Seld^  that  the  transaction  must  be  construed  to  be  a  rescission  of  the  first 
contract  of  sale  by  the  mutual  agreement  of  the  parties,  and  an  agree- 
ment for  a  re-sale  at  a  future  time. 

BeltL  also,  thai  the  agreement  to  re-sell,  not  being  in  writing,  ^as  void, 
under  the  statute  of  frauds. 

ITeldf  also,  that  B,  in  the  absence  of  any  such  stipulation  in  tho  contract  of 
rescission,  was  not  entitled  to  recover  for  improvements,  taxes,  &c. 

APPEAL  from  the  Montgomery  Common  Pleas. 

Fbazbb,  J. — The  appellants,  Sarah  JE.  Thompson  and 
WUUam  TTiompsorij  her  husband,  filed  a  complaint  against 
MUottj  to  which  the  court  sustained  a  demurrer,  because  it 
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did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  rendered  a  final  judgment  against  the  appellants  for 
costs,  to  which  they  excepted.  The  correctness  of  the  rul- 
ing of  the  court  on  the  demurrer  is  the  only  question  in 
the  case. 

The  allegations  of  the  complaint  are,  in  substance,  as  fol- 
lows: That  on  the  16th  day  of  Septemberj  18C4,  said  Sarah 
E.  Thompson  purchased  of  EUiott  a  lot  in  the  town  of  Craw- 
fordsmUCf  (which  is  described,)  for  the  sum  of  $900,  payable 
in  four  equal  annual  instalments  of  $225  each,  with  interest 
payable  semi-annually;  that  at  the  date  of  the  contract, 
Elliott  conveyed  the  lot  by  a  deed  of  warranty  to  said 
Sarahy  and  at  the  same  time  she  and  said  William  executed 
to  Elliott  a  mortgage  on  the  lot  to  secure  the  payment  of 
the  purchase. money;  that  after  the  first  instalment  of  the 
purchase  money  became  due,  the  said  Sarah  and  her  hus- 
band, being  unable  to  pay  the  same,  re-conveyed  the  lot  to 
EUiottj  he  having  proposed  that  if  they  would  do  so,  he 
would  hold  it  for  them  until  the  1st  of  March^  1866,  and  if 
by  that  time  they  paid  the  first  instalment  of  the  purchase 
money,  he  would  re-convey  the  lot  to  said  Sarahy  and  in  all 
things  restore  the  original  contract;  that  they  made  said 
conveyance  with  the  understanding  that  they  were  to  have 
the  privilege  of  redeeming  the  lot  at  any  time  prior  to  the 
1st  day  of  Marchy  1866;  that  immediately  after  said  con- 
veyance was  made,  said  EUiotty  for  the  purpose  of  cheating 
and  defrauding  the  appellants,  sold  and  conveyed  the  lot  to 
WiUiam  Layson,  for  the  sum  of  $1,200,  who  purchased  the 
same  without  any  notice  of  the  agreement  between  the 
plaintiffs  and  Elliott;  that  Layson  served  them  with  notice 
to  quit,  and  thereupon  they  surrendered  the  possession  of 
the  lot  to  him  on  the  1st  day  of  Marchy  .1866;  that  the 
premises  were  then  worth  $1,600 ;  that  the  plaintiffs,  while 
in  possession  thereof,  made  improvements  on  the  house  and 
out  buildings  on  said  lot  of  the  value  of  $100,  and  paid  the 
defendant  $50  interest  on  the  purchase  money,  and  paid  tlie 
taxes  on  the  lot  for  the  year  1865,  amounting  to  $30.     The 
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complaint  conclades  with  a  claim  and  prayer  for  judgment 
for  $500  in  damages. 

It  is  not  claimed  that  the  conveyance  from  the  appellants 
to  JEHliott  was  intended  as  a  mortgage  to  secure  the  pay- 
ment of  the  purchase  money  to  him.  The  fact  that  Ellioit 
already  held  a  mortgage  for  that  purpose  would  negative 
such  an  idea,  as  a  second  mortgage  on  the  same  property 
for  the  same  debt  would  not  increase  the  security;  it  would 
simply  be  incurring  the  expense  of  its  execution  without 
any  possible  benefit.  The  only  reasonable  inference  to  be 
drawn  from  the  facts  alleged  is,  that  the  conveyance  was 
made  upon  a  rescission  of  the  previous  contract  of  sale  by 
the  mutual  agreement  of  the  parties,  or  in  satisfaction  of 
the  purchase  money  secured  to  EUiM  by  the  mortgage, 
with  a  verbal  promise  by  him  to  re-sell  the  lot  to  the  plain- 
tiff, Sarahj  on  the  same  terms  as  the  first  sale,  on  condition 
that  the  first  instalment  of  the  purchase  money  should  be 
paid  by  the  1st  of  Marcky  1866.  It  was  a  promise  to  sell  at 
a  future  time,  on  the  condition  named,  and  not  being  in 
writing  and  signed  by  Elliott^  is  void  by  the  statute  of 
frauds.    1  G.  &  H.  849.    Bcyyd  v.  Stone,  11  Mass.  342. 

But  it  is  insisted  by  the  appellants  that  if  the  re-convey- 
ance of  the  lot  to  JEMiott  was  upon  a  rescission  of  the  first 
contract,  and  if  his  agreement  to  re-sell  the  property  to 
Sarah  is  void  by  the  statute  of  frauds,  still  the  appellants 
would  be  entitled,  under  the  averments  in  the  complaint,  to 
recover  the  value  of  the  improvements  made  by  them  on 
the  buildings,  and  the  amount  paid  for  interest  and  taxes. 
We  do  not  think  so.  This  is  not  a  suit  to  compel  the  re- 
scission of  a  contract.  If  the  first  contract  was  rescinded, 
it  was  done  by  the  mutual  agreement  of  the  parties,  who 
were  competent  to  agree  upon  the  terms  of  such  rescission. 
The  complaint  discloses  the  fact  that  the  appellants  were  in 
the  possession  of  the  property  for  a  period  of  near  eighteen 
months,  but  it  contains  no  averment  that  JEUiott  agreed  to 
pay  for  improvements  on  the  buildings  made  by  the  appel- 
lants, or  to  refund  the  amount  paid  for  interest  or  taxes,  or 
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that  the  appellants  were  to  account  for  the  rents  and  profits 
of  the  property  for  the  time  they  were  m  possession  of  it. 
No  part  of  the  purchase  money,  except  the  amount  alleged 
to  have  been  paid  on  the  first  year's  interest,  had  been 
paid.  The  first  instalment  was  past  due,  and  the  appel- 
lants were  unable  to  pay  it,  and  because  of  such  inability' 
re- conveyed  the  property  to  the  vendor,  without  any  agree- 
ment on  his  part  to  repay  the  interest  and  taxtes,  or  to 
account  for  the  amount  expended  in  repairs. 

We  think  no  valid  cause  of  action  is  shown  by  the  com- 
plaint, and  therefore  that  the  court  did  right  in  sustaining 
the  demurrer. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  C.  J.,  was  absent. 

P.  S.  Kennedy y  for  appellants. 

M.  D.  White  and  J.  M.  BvHer^  for  appellee. 
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i^  681  MoKXT  Had  akd  Recbiysi>.-*A  sued  B  for  monej  kad  and  reeeiyed,  at  his 

special  instance  and  request^  jto.    The  exidence  showed  that  A  had  sent 
to  B  the  money  sued  for,  with  directions  to  loan  it,  and  that  B  had  ap- 
plied it  to  his  own  use. 
Heldf  that  the  eyidence  sustained  the  complaint. 
Hildj  also,  that  no  demand  was  necessary  before  suit. 

APPEAL  from  the  Fountain  Common  Pleas. 

Gregory,  J. — Dunnes  administrator  sued  Mrs,  Ferguson 
for  money  had  and  received  of  and  from  the  intestate  in  his 
lifetime,  at  her  special  instance  and  request.  The  defend- 
ant answered  by  the  general  denial  and  set-off.  Issues  were 
taken.  Trial  by  jury.  Verdict  for  the  plaintiff*.  Motion 
for  a  new  trial  overruled.    The  evidence  is  in  the  record. 
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DunUj  in  his  lifetime^  remitted  to  Mrs.  Ferguson  a  sum  of 
money,  with  directions  to  loan  it.  The  latter  failed  to  loan 
the  money,  but  used  it  herself.  It  is  claimed  that  there  is 
a  failure  in  proof;  that  the  money  was  not  placed  in  tlic 
hands  of  the  defendant  at  her  special  instance  and  request. 
This  is  immaterial. 

It  is  farther  claimed  that  the  appellant  was  a  naked 
bailee,  without  compensation,  and  that  no  action  can  be 
maintained  against  her  until  after  a  demand  and  refusal. 
No  demand  was  necessary.  Spencer  v.  Morgan^  5  Ind.  146 ; 
Itobinson  v.  Skipworthy  28  Ind.  811.  The  money  was  sent 
to  Mrs.  Fergus&n  by  Dunn  for  a  particular  purpose,  to  which 
she  refused  to  apply  it,  and  converted  it  to  her  own  use. 
The  action  for  money  had  and  received  lies  in  such  a  case. 
The  law  will,  and  always  does,  raise  an  assumpsit  from  the 
misapplication  of  money  received  to  the  use  of  another. 
DumojicCs  Admr.  v.  Carpenter y  3  John.  183. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 

M.  MSfordy  for  appellant. 

71  F.  DarndsoTiy  for  appeUee. 


QOLDSBBRRY  17.  CARTER.  I  g   ^^ 

ArriDAYiT  TO  8ST  ASIDIB  DzrAiTLT. — An  affidaTlt  filed  In  support  of  a  mo- 
tion to  set  fuiide  a  judgment  bj  default  muBt  show  the  nature  of  tho  al- 
leged defense.  It  is  not  enough  to  say  that  the  defendant  believes  that  he 
has  a  meritorious  defense. 

Same. — The  pendencj  of  a  proposition  for  a  comproiEuse  of  the  claim  in 
suit  is  not  of  itself  a  sufficient  ezcuso  for  a  failure  to  appear  to  the  action. 

APPEAL  from  the  Marion  Common  PJeas. 
Gregory,  J. — Carter  sned  Goldsberry  in  the  court  below 
on  a  promissory  note.    The  summons  was  served  on  the 
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defendant  on  the  10th  of  December^  1866.  The  term  com- 
menced on  the  4th  of  February^  1867.  The  defendant  was 
defaulted  on  the  6th  of  the  latter  month,  and  a  judgment 
was  rendered  for  the  amount  of  the  note  and  interest.  The 
defendant,  during  the  term,  and  five  days  after  the  rendition 
of  the  judgment,  moved  the  court  to  set  aside  the  default, 
and  in  support  thereof  filed  his  affidavit,  in  which  he  swears 
that  he  believes  he  has  a  meritorious  defense  to  the  action; 
that  he  was  taken  by  surprise,  inasmuch  as  at  the  time  the 
default  was  taken  there  was,  aud  for  some  time  had  been,  a 
proposition  for  a  compromise  of  the  cause  of  action  pend- 
ing between  him  and  the  plaintiff;  that  from  the  convei'sa- 
tion  he  had  had  with  the  plaintiff,  he  had  reason  to  suppose 
that  such  a  compromise  would  be  effected,  and  that  the 
plaintiff*  would  not  proceed  with  his  suit  without  first 
giving  him  notice.  The  court  overruled  the  motion,  and 
the  defendant  excepted.  This  is  assigned  for  error,  and 
presents  the  only  question  in  the  case. 

The  affidavit  is  defective  in  not  stating  the  nature  of  the 
defense.  Frost  ct  aL  v.  Dodge  et  aZ.,  15  Ind.  189,  and  the 
authorities  therein  cited.  The  default  can  only  be  set  aside 
to  let  in  a  defense  to  the  merits,  and  the  nature  of  the  de- 
fense must  be  shown ;  it  is  not  enough  to  state  that  the  de- 
fendant believes  he  has  a  meritorious  defense  to  the  action. 

The  pendency  of  the  compromise  was  not  alone  a  suffi- 
cient excuse  for  failing  to  appear  and  plead  to  the  action. 
The  conduct  or  declarations  of  the  plaintiff  which  put  the 
defendant  off  his  guard  ought  to  have  been  shown. 

The  judgment  is  affirmed,  with  costs. 

F.  A.  DaviSj  for  appellant. 

J.  C-  BuffkiUy  G.  K.  Perrin  and  A.  P.  Stanton^  for  appellee. 
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HoLLETT  mid  Others  v.  Evans  and  Another. 

Paktitiov  or  Laud. — Excxftioks  to  BspoBTor  Sals. — An  order  having 
been  made  for  the  sale  of  land  in  a  proceeding  for  partition,  the  commis- 
sioner reported  a  sale,  and  thereupon  the  purchaser  appeared  and  filed 
exceptions  to  the  report,  upon  which  the  commissioner  made  op  au  issue, 
and,  without  any  notice  to  other  parties,  a  Jndgment  setting  aside  the  sale 
was  rendered. 

ffeldf  that  the  order  setting  aside  the  sale  was  a  final  judgment  from 
which  an  appeal  will  lie. 

Held,  also,  that  an  Independent  suit  by  the  purchaser  would  have  been  the 
proper  method  to  obtain  the  relief  he  sought. 

Beldj  also,  that  as  the  exceptions  filed  failed  to  show  any  cause  of  action, 
the  objection  was  not  waiyed  by  a  failure  to  reserve  any  exception  in  the 
court  below. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Elliott,.  C.  J. — ^This  was,  in  the  first  mstance,  a  suit  be- 
tween the  appellants  for  partition.  The  real  estate  being 
incapable  of  division  without  detriment  to  the  interests  of 
the  parties,  it  was  ordered  to  be  sold,  and  was  sold  by  a 
commissioner  to  the  appellees.  When  the  report  of  sale 
was  made,  the  appellees,  without  any  notice  to  the  appel- 
lants and  in  their  absence,  filed  exceptions  to  the  confirma- 
tion of  the  sale.  Thereupon  the  commissioner  and  the  ap- 
pellees made  issues,  and  upon  trial  thereof  there  was  an 
order  entered  setting  aside  the  sale. 

It  is  contended  that  there  was  no  final  judgment,  and 
that  this  appeal  should  therefore  be  dismissed.  This  is  a 
mistake.  The  purchasers  sought  to  set  aside  the  contract 
of  sale  in  this  very  novel  method,  and  thereby  relieve 
themselves  of  its  obligations.  They  sought  nothing  more. 
As  to  them,  the  order  was  a  final  judgment,  if  valid  at  all. 
They  had  no  further  case  in  court,  and  they  could  not  have 
any  possible  interest  in  the  subsequent  proceedings.  Their 
exceptions  must  bo  regarded  as  a  complaint  against  the 
parties  in  interest  to  rescind  the  the  contract,  and  the  order 
setting  aside  the  said  as  a  final  judgment  of  rescission.  True, 
their  proceedings  were  in^egular,  and  probably  without  pre- 
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cedent,  but  that  was  their  own  fault,  and  they  can  derive  no 
advantage  from  it.  An  independent  suit  to  annul  the  con- 
tract of  purchase  would  be  a  proper  method  of  obtaining 
the  relief  sought.  This  ought  not  to  be  injected  into  the 
partition  suit,  or  sought  to  be  made  a  part  of  it.  We  think 
that  the  appeal  is  well  brought. 

The  appellants,  not  having  appeared  or  paid  any  atten- 
tion to  the  exceptions  of  the  purchasers,  (appellees,)  of 
course  did  not  except  to  any  ruling  of  the  court  below,  and 
it  is  urged  that  there  is,  consequently,  no  question  in  the 
record  for  our  consideration.  This  also  is  a  position  in 
which  we  cannot  concur.  When  the  complaint  fails  to  aver 
enough  to  constitute  a  cause  of  action,  the  objection  to  the 
judgment  for  the  plaintiff  niay  be  first  made  in  this  court 
upon  appeal.  2  G.  &  E.  §  54,  p.  81.  The  complaint,  (the 
exceptions  to  the  confirmation  of  the  sale  being  regarded 
as  the  complaint,)  is  subject  to  this  objection.  It  contains 
scarcely  anything  which  is  necessary  to  make  a  case.  For 
this  reason,  the  order  setting  aside  the  sale  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

L.  M.  Campbell  and  J.  V.  JSadley^  for  appellants. 

C.  C  Nave,  for  appellees. 


Aldridqe  v.  Churchill. 

Maltcious  PmosBCunov. — ^In  »  saii  for  malieioas  prosdoation  it  ii  oomp^ 
tent  for  (be  defendant  to  prore  that  be  made  a  fair  presentation  of  the 
facts  to  an  attorney  who  adTised  the  proseoution.  But  a  refosal  to  al- 
low proof  of  the  mere  fact  that  an  attorney  was  consultedi  was  held  not 
to  be  error. 

APPEAL  from  the  Posey  Circuit  Court. 
Gregory,  J. — ChurchiU  sued  Aldridge  for  malicious  prose- 
cution.   The  defendant  answered  by  the  general  denial. 
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Trial  by  jury.  Verdict  for  the  plaintiff.  Motion  for  a  new 
trial  overruled.    The  evidence  is  in  the  record. 

Aldridge  J  in  an  affidavit  filed  before  a  justice  of  the 
peace,  charged  CkurchiU  with  perjury.  In  the  trial  of  a 
civil  action,  in  which  the  latter  was  plaintiff  and  the  former 
was  defendant,  Churchill  had  testified  that  he  had  worked 
for  Aldridge  from  the  15th  of  March^  (the  day  after  the 
former  moved  on  the  farm  of  the  latter,)  until  the  29th  of 
Jane,  1865,  less  fourteen  days  for  loss  of  time.  The  perjury 
charged  was  that  in  truth  the  former  had  only  worked  for 
the  latter  from  the  22d  of  31arch  to  the  29th  of  Jxme.  less 
fourteen  days  for  loss  of  time.  In  the  course  of  the  trial, 
Aldridge  offered  to  prove,  as  the  bill  of  exceptions  states, 
**  by  Mr.  Duckworthj  what  inquiry  the  defendant  Aldridge 
made  of  him  in  reference  to  the  time  of  Churchill  moving: 
to  defendant's  farm,  and  also  what  information  the  wit- 
ness gave  to  the  defendant  Aldridge  in  answer  to  such 
inquiry."  The  court  refused  to  allow  the  inquiry  to  be 
made,  and  the  defendant  excepted ;  and  this  is  one  of  the 
alleged  errors  of  law  occurring  at  the  trial,  for  which  a  new 
trial  was  asked.  It  does  not  appear  by  the  offer  of 
defendant,  or  otherwise,  what  the  information  given  to 
the  defendant  by  Duckworth  was.  To  rebut  malice,  it  was 
competent  to  show  the  information  the  defendant  had 
touching  the  perjury  charged;  but  to  make  the  error  com- 
plained of  available,  it  ought  to  appear  that  the  defendant 
was  injured  by  the  action  of  the  court. 

The  defendant  further  offered  to  prove,  on  the  trial,  that 
he  consulted  counsel  before  commencing  the  prosecution 
for  perjury  against  Churchilly  to  which  the  plaintiff  objected, 
and  the  court  sustained  the  objection  and  ruled  out  the 
evidence,  to  which  the  defendant  excepted ;  and  this  was 
one  of  the  errors  of  law  relied  on  in  the  motion  for  a  new 
trial.  It  was  competent  for  the  defendant  to  show  that 
before  he  commenced  the  prosecution  against  ChurchUl,  he 
had  made  a  fair  presentation  of  the  facts  to  an  attorney, 
and  that  the  attorney  had  advised  the  prosecution ;  but  the 
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mere  fact  that  he  had  consulted  an  attorney  would  havo 
been  of  no  avail  to  the  defendant.  The  record  fails  to 
show  that  the  appellant  was  injured  by  the  error  com- 
plained of. 

The  judgment  is  affirmed,  with  costs. 

W.  Harrow,  J.  F.  Wdbom,  S.  E.  Perkins,  H.  B.  Saylor. 
and  L.  Jordan,  for  appellant. 


Bersgh  v.  The  Sinnissippi  Insurance  Company. 

Policy  or  Insukaitck. — Action  on. — Where  a  person  who  has  no  title  to 
or  insurable  interest  in  property  procures  a  policy  of  insurance  thereon, 
tho  policy  is  void,  and  he  cannot  maintain  an  action  on  such  policy  in 
case  of  loss. 

Sams. — ^Premium  Notes.— CoNsiDEBATiOK.^There  is  no  consideration  for 
notes  given  for  the  premium  upon  a  policy  of  insurance  Toid  for  the  rea- 
son that  the  person  to  whom  such  policy  issued  had  no  title  Xo  or  in- 

■ 

surablo.  interest  in  the  property  insured. 
Practice. — The  Supreme  Court  will  not  rcTerse  a  case  because  a  demurrer 

was  sustained  to  a  paragraph  of  an  answer  which  contained  a  good  defense. 

if   there  was  another   paragraph   under  which   the  same   facts  could 

have  been  given  in  evidence. 
Plbadivq. — Complaint. — ^A  complaint  in  a  suit  by  a  mutual  fire  insurance 

company  to  recover  an  assessment  on  a  premium  note,  which  avers  that  the 

assessment  was  made  to  pay  the  liabilities  of  the  company  for  losses  and 

expenses,  is  sufficient  if  the  exhibit  required  by  the  statute,  (1  O.  &  II. 

}67,  p,  896,)  shows  that  the  assessment  was  made  only  for  the  purpose  of 

paying  the  liabilities  of  tho  company  for  losses  by  fire,  and  not  to  defray 

the  expenses  of  the  company. 

APPEAL  from  the  Jefferion  Common  Pleas* 
Elliott,  C.  J. — This  is  a  sait  by  the  Sinnissippi  Insurance 
Company  against  Bcrsch,  on  two  promissory  notes.  The 
company  is  a  mutual  one,  organized  under  the  laws  of  this 
State.  The  notes  are  for  one  hundred  dollars  each,  and 
were  given  for  the  premiums  on  two  policies  of  insurance 
issued  by  the  company  to  Bersch, 
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Answer  in  three  paragraphs.  1.  A  general  denial.  2. 
That  the  notes  were  given  for  premioms  upon  policies  of 
insurance  issued  by  the  company  to  the  drfendant  upon  cer- 
tain real  estate,  to  which  the  defendant  never  had  any  title 
whatever,  but  that  at  the  time  of  giving  said  notes  and  the 
issuing  of  said  policy,  and  continuously  thereafter,  said  real 
estate  was  owned  in  fee  simple  by  one  Mary  Berschj  and 
not  by  the  defendant.  8.  That  the  notes  were  given  with- 
out any  consideration  whatever. 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  the  answer,  to  which  the  defendant  excepted.  A  reply 
was  filed  in  denial  of  the  third  paragraph.  The  issues  were 
tried  by  the  court,  a  jury  being  waived  by  agreement  of  the 
parties.  Finding  and  judgment  for  the  plaintiflPl  Bench 
appeals. 

The  question  presented  by  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  second  paragraph  of  the  answer 
is  the  only  one  discussed  by  the  appellant's  counsel  in  the 
original  brief. 

If  the  de^dant  had  no  title  to,  or  insurable  interest  in, 
the  property  insured,  the  policies  would  be  void,  and  he 
could  not  maintain  an  action  thereon  in  case  of  loss  by  fire. 
The  notes  therefore  given  for  such  void  policies  would  be 
without  consideration.  See  Ang.  on  Fire  ^  Life  Ins.  chap. 
4,  §  55,  p.  96,  et  seq. 

Assuming  that  the  facts  alleged  in  the  second  paragraph 
of  the  answer  are  sufficient  to  show  that  Bersch  had  no  iu- 
surable  interest  in  the  property  insured,  which  we  do  not 
decide,  and  constituted,  if  true,  a  bar  to  the  action,  still  we 
cannot  reverse  the  case  for  the  error  of  the  court  in  sus- 
taining the  demurrer,  for  the  reason  that  the  facts  therein 
alleged  could  properly  have  been  given  in  evidence  under 
the  third  paragraph  of  the  answer,  and  hence  the  appellant 
could  not  be  injured  by  the  ruling  of  the  court. 

A  question  as  to  the  sufficiency  of  the  complaint  is  pre- 
sented in  a  supplemental  brief.  It  is  this :  That  the  comr 
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plaint  claims  that  the  assessment  on  the  premium  notes  was 
made  to  pay  the  liabilities  of  the  company  for  losses  and 
expenses,  while  the  statute  under  which  the  company  is 
organized  only  authorizes  such  assessments  for  the  purpose 
of  paying  losses,  and  The  Sinnissippi  Insurance  Company  v. 
Taft,  26  Ind.  240,  is  referred  to. 

The  averments  in  the  complaint  in  the  case  at  bar  follow 
substantially  the  language  of  the  notes  in  that  respect;  but 
the  exhibit  required  by  sec.  67  of  the  act,  1  G.  &  II.  396,  to 
be  made  under  oath  before  making  the  assessments,  is  made 
part  of  the  complaint,  and  shows  that  the  assessment  was 
made  only  for  the  purpose  of  paying  the  liabilities  incurred 
by  the  company  for  losses  by  fire,  and  not  to  defray  the  ex- 
penses of  the  company.  We  think  the  complaint  is 
sufficient. 

The  judgment  is  affirmed,  with  costs. 

ff.  W.  Harrington  and  C  A.  KorbUy  for  appellant. 

«7.  E.  McDonaldy  A.  L.  Roache  and  Z>.  Sheeks,  for  appellee. 
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Leoal  Bisabuutizs. — The  phrase  "  under  legal  disabilities/'  includes  per- 
sons under  the  age  of  twenty-one  years. 

Statute  or  Limitatioks. — Appeal. — Under  the  code,  persons  tinder  legal 
disabilities  may  appeal  from  a  Judgment  against  them  at  any  time  within 
three  years  after  the  disability  is  remoyed. 

Same. — Where  the  statute  of  limitations  has  run  against  some  of  the  ap- 
pellants, the  Supremo  Court  may  strike  their  names  from  the  record,  and 
proceed  to  determine  the  appeal  as  to  those  not  barred. 

Same.— Practice. — A  plea  of  the  statute  of  limitations  to  an  appeal  is  not 
a  confession  of  the  errors  assigned. 

Adximisteatob's  Sale. — Notice  to  Heibs. — A  sale  of  real  estate  by  an  ad- 
ministrator, without  notice  to  the  heirs,  though  confirmed  by  the  court,  is 
Toid. 

:Seeticb  or'PBOCEBS. — JuRiSDiCTiox  ov  PsBSOK. — ^In  cases  requiring  ordi- 


MAY  TERM,  1867.  6T 


Hawkim  and  Others  v.  Hawkins'  Administrator  and  Others. 


nary  odTersary  proceedings,  jurisdiction  of  the  person  is  necessary  to  the 
validity  of  the  judgment^  and  this  can  only  be  acquired  by  the  service 
of  process  or  by  an  appearance. 

CoLLATERAi.  Procbrdings. — JURISDICTION  Pbescmsd. — Whcre  the  judg- 
ment of  a  court  of  general  jurisdiction  comes  collatei:ally  in  question, 
and  the  record  discloses  nothing  upon  the  subject,  jurisdiction  of  the 
person  will  be  presumed. 

lKFA2n-s. — ^8xftvic£  or  Pbogsss.*— Infants  must  be  served  with  process  in 
the  same  manner  as  if  they  were  adults. 

Same. — Appeal. — On  error  or  appeal,  it  must  affirmatively  appear  by  the 
record  that  process  was  duly  served,  or  that  the  defendant  appeared. 

Same. — The  record  on  appeal  from  an  order  for  the  sale  of  real  estate  on 
the  petition  of  an  administrator  recited  that  it  appeared  "to  the  satisfac* 
lion  of  the  court  by  the  process  issued  therein  and  the  return  thereto,  that 
said  defendants  had  been  duly  served,"  &c.  The  process  was  set  out  iu 
tbe  record.  One  of  the  defendants  was  not  named  in  it,  and  it  contained  no 
indorsement  either  of  its  receipt  by  the  officer  or  of  service. 

Utldy  that  the  record  did  not  show  service  upon  the  defendants. 

Beid,  also,  that  if  the  record  had  not  contained  the  process,  nor  professed  to 
set  out  the  return,  the  statement  that  it  appeared  to  the  satisfaction  of  the 
court  that  process  h^d  been  served  might  have  been  oonclusivc. 

BM^  also,  th»t  the  order  of  sale  was  erroneous. 

APPEAL  from  the  Marion  Probate  Court. 

Elliott,  C.  J, — This  was  a  petition  tiled  by  Noah  Reagan^ 
administrator  of  Jesse  HawkiiiSj  deceased,  in  the  year  1847,  in 
the  Probate  Court  of  Marion  county,  for  the  sale  of  cer- 
tain real  estate  for  the  payment  of  the  debts  of  the  dece- 
dent* The  sale  was  ordered,  the  real  estate  sold  and  the 
sales  confirmed  by  the  court,  in  the  year  1848.  The  ap- 
pellants are  the  children  and  heirs  at  law  of  the  decedent. 
A  portion  of  the  real  estate  was  purchased  by  Janies  WilsoUy 
%vho  has  since  deceased,  and  the  residue  by  Thomas  Mill- 
house.  The  latter  and  the  heirs  of  the  former,  as  well  as 
Seagaiij  the  administrator,  have  been  served  with  process, 
and  made  defendants  in  this  appeal* 

The  appellees,  in  answer,  set  up  the  statute  of  limitations. 
To  which  there  is  a  replication  in  denial  by  all  the  appel- 
lants. Martha  AnUj  who  has  since  intermarried  with  Joseph 
Wiseman^  and  John  Hawkins^  two  of  the  appellants,  further 
reply  that  at  the  date  of  the  appeal  to  this  court  they  were 
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iiifauts,  under  the  age  of  twenty-one  years;  and,  second, 
that  at  the  time  of  filing  this  appeal  in  this  court,  they 
were  under  the  age  of  twenty-four  years,  to*wit,of  the  age 
of  twenty-one  years,  &c.  The  issues  of  fact  thus  presented 
have  been  submitted  to  this  court  for  trial. 

The  appeal  was  taken  by  the  filing  of  the  transcript  in 
the  clerk's  office,  and  the  issuing  of  notice  to  the  appellees, 
on  the  6th  day  of  May^  1862,  about  fourteen  years  after  the 
confirination  of  the  sales  in  controversy.  The  code,  which 
went  into  force  May  6th,  1853,  provides  that  in  all  cases 
theretofore  tried,  appeals  to  this  court  must  be  taken  within 
three  years  from  the  time  said  act  took  effect;  but  the  time 
allowed  the  appellant  by  the  pre-existing  law  shall  not  be 
enlarged.  But  it  further  provides  that  ^^  where  the  appel- 
lant is  under  legal  disabilities  at  the  time  the  judgment  is 
rendered,  he  may  have  his  appeal  at  any  time  within  three 
years  after  the  disability  is  removed."  2  G.  &  H.  §  561,  p. 
274.  The  phrase  ^^  under  legal  disabilities,"  includes  per- 
sons within  the  age  of  twenty-one  years.  2  G.  &  H.  §  797, 
p.  835. 

The  evidence  in  the  case  shows  that  two  of  the  appel- 
lants, Layton  and  Sarah  HawkinSj  were  adults  at  the  date 
of  the  proceedings  in  the  Probate  Court,  and  that  Rachd, 
Isaac  and  Hannah  HawkinSj  also  appellants,  though  minors 
at  the  time  of  the  sale  of  the  real  estate,  were  all  twenty- 
one  years  of  age  more  than  three  years  before  the  appeal 
was  taken.  It  follows,  therefore,  that  as  to  them,  the  ap- 
peal was  barred  by  the  statute  and  must  be  dismissed. 
Martha  Ann  was  born  July  20th,  1888,  and  John  on  the 
1st  of  Julyy  1842,  and  hence,  as  to  them,  the  appeal  wa3 
taken  in  less  than  three  years  after  the  legal  disability  of  in- 
fancy was  removed,  and  is  not  barred  by  the  statute.  It 
vras  held  in  Shannon  v.  Dunn.  8  Blackf.  182,  and  in  Hottle 
v.  Kindle^  id.  295,  that  the  fact  that  one  of  the  plaintiflb  in 
error  is  under  legal  disability  is  no  answer  to  a  plea  of  the 
statute  of  limitations  to  the  writ  of  error;  but  the  rule  on 
this  subject  is  changed  by  section  562  of  the  code,  which 
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provides  that  ^The  Supreme  Court,  upon  being  satiefied 
that  the  statute  of  limitations  has  barred  a  part  only  of  the 
appellants,  may  strike  their  names  from  the  record  and  pro* 
ceed  to  affirm,  or  reverse,  or  modify  the  judgment  as  to 
those  appellants  only  who  are  before  the  court''  It  is  also 
insisted  by  the  appellants'  counsel,  that  the  answer  of  the 
statute  of  limitations  is  a  confession  of  the  errors  assigned, 
and  that  the  judgment  must  therefore  be  reversed,  at  least 
as  to  those  appellants  not  barred,  and  refers  to  Jacobs 
V.  Graham^  1  Blackf.  892.  The  section  of  the  code  just 
quoted  settles  the  practice  otherwise.  MeEndret  v.  Mc- 
Endrety  12  Ind.  97. 

The  material  error  assigned  is,  that  no  notice  was  given 
to  the  appellants,  (defendants  below,)  of  the  pendency  of 
the  petition  for  the  sale  of  the  real  estate,  and  of  the  time 
and  place  of  hearing  the  same.  The  record  before  us 
shows  that  the  petition  for  the  sale  of  the  real  estate  was 
filed  in  the  clerk's  office  of  the  Probate  Court  on  the  2d 
day  of  December^  1847.  That  a  regular  term  of  said  Pro- 
bate Court,  commenced  in  said  county  on  the  13th  of  the 
same  month,  and  on  the  twelfth  judicial  day  of  said  term,  the 
following  entry  appears  in  said  cause,  viz:  <*And  it  satis- 
factorily appearing  to  the  court  by  the  process  herein,  and 
the  returns  thereto,  which  are  as  follows."  The  record 
then  sets  out  a  summons  directed  to  the  sheriff  of  HamU* 
ton  county,  Indiana,  commanding  him  to  summon  Sarah 
Hawkins,  (one  of  the  children,)  to  answer  said  petition. 
This  writ  bears  date  on  the  29th  day  of  December,  1847, 
and  is  simply  marked  <<  served,"  without  date  or  the  signa- 
ture of  the  officer.  The  date  of  the  writ  is  probably  an 
error,  as  it  is  two  days  after  the  order  of  sale.  And  also  a 
summons  dated  December  2d,  1847,  directed  to  the  sheriff 
of  Marion  county,  commanding  him  to  Bummon  Layton, 
Rachd,  Hannah,  Martha  Ann  and  Isaac  Hawkins,  (children 
and  heirs  of  the  decedent,)  and  Martha  Hawkins,  the  widow, 
to  appear  before  said  court  on  the  first  day  of  the  then 
next  term,  to  answer  said  petition,  to  which  no  return  is 
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shown,  nor  does  it  appear  by  the  record  that  the  jM'oeefls 
was  ever  delivered  to  the  sheriff;  nor  can  it  bo  supposed  tliat 
the  clerk  has  failed  to  copy  the  return  in  making  up  the 
record,  as,  at  the  conclusion  of  the  summons,  he  adds, "  no 
return  on  the  last  above  writ:"  The  record  then  proceeds 
thus :  "  That  the  defendants  herein  have  each  and  all  been 
notified  of  the  pendency  of  said  petition,  and  of  the  time 
and  place  of  hearing  the  same,  ten  days  before  the  firet  day 
of  the  present  term  of  this  court,"  &c.  Thereupon,  on  motion 
of  the  petitioner,  the  adult  defendants  were  defaulted,  and 
Horatio  C.  Neiocamb  was  appointed  guardian  ad  litem  for  the 
infant  defendants,  to-wit:  Bachely  Hannah,  Martlta  Aim, 
Isaac  and  John,  and  appeared  and  answered  for  tl>em 
"that  they  are  ignorant  of  the  matters  in  said  petition 
set  forth." 

The  administrator  haying  filed  an  appraisement  of  the 
real  estate  described  in  the  petition,  and  also  "an  additional 
bond,"  as  required  by  the  statute,  the  sale  was  ordered.  It 
will  be  observed  that  neither  of  the  writs  set  out  in  the 
record  contains  the  name  of  John  Hawkins,  one  of  the  ap- 
pellants not  barred  by  the  statute. 

These  proceedings  were  had  under  the  revised  statutes  of 
1843,  which  provided  that  the  petition  for  the  sale  6f  real 
estate  by  an  administrator  shonld  state,  among  other  things, 
the  names  and  ages  of  the  heirs,  legatees  and  devisees,  if 
any,  of  the  deceased,  or  if  they  were  unknown,  that  the  fact 
should  be  so  stated ;  and  that  no  order  for  sacb  sale  should  be 
made  until  notice  of  the  petition,  and  of  the  time  and  place 
of  hearing  the  same,  should  have  been  give  to  the  heirs, 
devisees  and  legatees,  so  that  they  might  appear  and  show 
cause  why  such  order  should  not  be  made.  It  further  re- 
quired that  such  notice  should  be  served  on  them  person- 
ally, if  residents  of  the  State,  at  least  ten  days  before  the 
time  of  hearing  such  petition ;  or  if  they  were  non-residents 
of  the  State,  or  unknown,  that  notice  should  be  ^ven  by 
three  successive  publications  in  a  newspaper  printed  in  the 
county  where  such  petition  was  fitled,  &e.    Bev.  Stat.  1843^ 
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222,  228,  224,  p.  528.  And  section  226  of  the  same  act 
provided  that  if  it  should  appear  by  the  petition,  or  other* 
wise,  that  any  of  the  heirs,  &c.,  were  minors,  the  court 
should,  before  hearing  the  petition,  '^appoint  some  suitable 
and  discreet  person  the  guardian  of  such  minors,  for  the 
sole  purpose  of  appearing  for  them  and  taking  care  of 
their  interest  in  said  proceedings." 

All  process  issued  out  of  the  Probate  Court  was  required 
to  be  executed  and  returned  in  the  same  manner  as  the  pro- 
cess of  the  Circuit  Court  was  by  law  to  bo  executed  and 
returned.  Id.  chap.  39,  §  12,  p.  666.  In  the  latter  court, 
the  statute  made  it  the  duty  of  the  officer  to  whom  any 
writ  of  summons  or  other  process  was  directed,  to  *'  insert 
in  his  return  the  time  when  such  writ  was  received  by  him, 
and  the  time  of  its  execution."    Id.  §  26,  p.  674. 

It  is  settled  in  this  State,  that  a  sale  of  real  estate  by  an 
administrator,  without  notice  to  the  heir,  though  it  be  or- 
dered and  confirmed  by  the  court,  is  void.  Babbitt  v.  Z)oc, 
4  Ind.  355 ;  Doe  v.  Anderson^  5  id.  38 ;  Doe  v.  BoweUy  8  id, 
197;  Gerrard  v.  Johnson,  12  id.  636;  Wort  v.  Finley,  8 
Blaekf.  835 ;  Eliss  v.  Wilson,  4  id.  169.  This  is  upon  the 
well  recognized  principle,  that  in  order  to  give  validity  to 
the  proceedings  of  courts  in  cases  requiring  ordinary  ad- 
versary proceedings,  they  must  have  jurisdiction  of  the 
parties  as  well  as  of  the  subject  matter.  Jurisdiction  of  a 
party  defendant  can  Only  be  acquired  by  the  proper  service 
of  process,  or  notice,  or  by  the  appearance  of  the  party  in 
person  or  by  attorney.  No  one  is  bound  by  proceedings 
which  he  has  had  no  opportunity  of  defending  against ;  and 
if  the  court  has  acquired  no  jurisdiction  of  the  person  of 
the  defendant,  its  proceedings  are  void  and  cannot  affect 
his  rights.  Where,  however,  the  judgment  or  proceedings 
of  a  court  of  general  jurisdiction  come  collaterally  in  ques- 
tion, and  the  record  discloses  nothing  upon  the  point,  juris- 
diction of  the  person,  the  contrary  not  being  shown,  will  be 
presumed.  In  such  cases,  every  reasonable  presumption 
will  be  made  in  favor  of  the  proceedings.    Homer  v.  Dof, 
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1  Ind.  180,  and  cases  there  cited ;  Garrard  v.  Johnson^  12 
Ind,  636.  In  Xtoc  V.  Harvey,  6  Blackf.  487,  the  validity  of 
a  sale  of  real  estate  by  an  administrator  was  brought  in 
qaestion  collaterally.  It  appeared  by  the  record  of  the  pro- 
ceedings, that  a  written  notice  of  the  application  for  the 
sale  was  duly  served  on  the  general  guardian  of  the  heirs  of 
the  intestate,  and  that  the  report  of  the  sale  was  confirmed 
and  a  conveyance  ordered  to  be  executed*  It  was  held  that 
the  order  of  sale,  thdugh  it  might  be  erroneous,  was  not  void. 

In  Thompson  v.  Do€y  8  Blackf.  886,  the  petition  was  filed 
in  term,  and  afterwards,  at  the  same  term,  the  court,  on 
motion,  appointed  a  guardian  ad  litem  for  the  heirs  of  the 
intestate,  they  being  infants.  The  guardian  filed  an  answer 
for  the  infants,  admitting  the  facts  alleged  in  the  petition, 
and  the  court  thereupon  ordered  the  sale,  which  was  after- 
wards confirmed.  It  was  held  that  the  order  of  sale  was 
erroneous,  but  that  it  was  not  a  nullity,  and  that  the  pur- 
chase under  it  was  valid.  Neither  of  these  decisions  is  put 
upon  the  ground  that  either  notice  to  the  heirs,  or  their 
presence  in  court,  would  be  presumed ;  but  the  reason  stated 
in  the  former  is,  ^'that  as  the  court  had  jurisdiction  of 
the  subject  matter,  and  notice  of  the  application  for  the 
order  of  sale  was  duly  served  on  the  guardian,  it  cannot  be 
said  that  the  order  was  a  nullity.'^ 

But  in  Doe  v.  Andersorij  5  Ind.  88,  where,  as  here,  the  sale 
of  real  estate  was  made  under  the  stittute  of  1848,  by  an 
administrator,  but  came  in  question  collaterally,  and  where 
the  record  of  the  proceedings  showed  that  upon  filing  the 
petition  by  the  administrator,  the  heirs  being  infants,  their 
general  guardian  appeared,  and,  as  to  them,  waived  the 
service  of  notice,  and  answered  the  petition  by  stating  that 
he  did  not  admit  or  deny  the  things  therein  charged,  upon 
which  the  court  made  the  order  for  the  sale,  it  was  held  that 
the  order  of  sale  was  a  nullity.  See,  also.  Babbitt  v.  Doe,  4 
Ind.  855 ;  Doe  v.  Bowerij  8  id.  197,  and  Cox  v.  Matthews^  17 
id.  867. 

The  fact  that  defendants  are  infants  does  not  excuse  the 
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necefisity  of  the  Bervice  of  process  on  them,  but  they  should 
be  served  with  process  or  notified  in  the  same  mode  as  if 
they  were  adults.  Hough  v/  Canby,  8  Blackf.  801 ;  Peoples 
V.  Stanley,  6  Ind.  410;  Martin  v.  Starr^  7  id.  224^,  Pugh  v. 
Pugk,  9  id.  132;  AbdU  v.  AbdU,  26  id.  287. 

And  on  error  or  appeal  it  must  affirmatively  appear  by 
the  record  that  the  process  wfis  duly  served,  or  that  the  de- 
fendant appeared  in  person  or  by  attorney,  or  the  proceed- 
ings will  be  erroneous.  Bobbins  v.  Bobbins,  2  Ind.  74 ;  Mar- 
im  v.  /^atTj  7  id.  224;  AbdU  v.  Abdil,  supra. 

In  the  case  before  us,  it  appears  by  the  petition  that  the 
appellants  were  residents  of  Marion  coimty,  and  the  record, 
as  we  understand  it,  £eu1s  to  show  personal  service  on  them. 
True,  it  contains  the  statement  that  it  satisfactorily  ap- 
peared to  the  court,  by  the  process  issued  in  the  cause  and 
the  returns  thereto,  that  the  defendants  were  all  notified  of 
the  pendency  of  said  petition,  and  of  the  time  and  place 
of  hearing  the  same,  ten  days  before  the  first  day  of  said 
term  of  the  court ;  but  the  process  referred  to  is  made  a 
part  of  the  record,  and  did  not  contain  the  name  of  John 
"Hawkins,  one  of  the  appellants,  nor  was  any  return  written 
thereon  or  made  thereto.  It  does  not  even  contain  any 
evidence  that  it  had  ever  been  in  the  hands  of  the  sherifiPl 
The  written  return  of  the  officer  was  the  only  evidence 
upon  which  the  court  could  legally  act,  in  coming  to  the 
conclusion  that  the  summons  had  been  served  on  the  heirs, 
and,  as  appears  by  the  record,  was  the  only  evidence  upon 
which  the  court  assumed  to  act.  But  no  such  return  was 
made  to  the  summons,  and  hence  the  statement  of  service 
is  without  any  foundation  in  fact  to  justify  it.  Had  the 
record  not  contained  the  summons,  nor  professed  to  set 
out  the  return  thereto,  but  had  simply  contained  the  state- 
ment that  it  appeared  to  the  satisfieu^on  of  the  court  that 
process  had  been  duly  served,  &c.,  it  might  perhaps  have 
been  conclusive;  but  when  the  ^record  contains  the  evidence 
upon  which  such  a  statement  is  based,  this  court  will  look 
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to  the  evidence  and  determine  whether  it  is  sufficient  to 
justify  the  conclusion.     Cox  v.  Matthews^  17  Ind.  367. 

It  may  be  further  remarked  that  wo  find  nothing  in  the 
record,  from  which  it  can  be  inferred  that  these  appellants 
were  personally  present  in  court  at  the  time  the  petition 
was  heard,  or  of  the  appointment  of  the  guardian  ad  litem^ 
who  it  appeal's  was  appointed  on  motion  of  the  adminis- 
trator. 

The  order  of  sale  was  clearly  erroneous.  The  names  of 
the  appellants  Laytort^  Sarah^  Rachel^  Isaac  and  Hannah 
liawkinsy  for  the  reasons  herein  before  stated,  are  stricken 
from  the  record,  and  the  appeal,  as  to  them,  is  dismissed. 
The  order  of  sale  and  the  proceedings  subsequent  thereto, 
as  to  the  remaining  appellants,  Martha  Ann  and  John  Haw- 
kinSj  are  reversed  and  set  aside,  with  costs,  &c. 

J.  Caverty  for  appellants. 

H.  C.  Newcomb  and  J".  Tarkingtony  for  appellees. 


Armington  and  Another  v.  Armington  and  Another. 

DiscKNT. — KiNBBKD  OF  Halt-blood. — Kindred  of  the  half  blood  inherit 
equaUy  with  those  of  the  whole  blood|  except  that  if  the  estate  came  to 
the  intestate  by  gift,  devise  or  descent  from  any  ancestor,  those  only 
who  are  of  the  blood  of  such  ancestor  can  inherit. 

Equity. — Canons  of  Descent. — The  doctrine  that  equity  will  follow 
land,  or  eyen  money,  into  whateyer  shape  it  may  assume  in  the  hands  of 
the  holder,  for  the  purpose  of  upholding  an  equity,  does  not  apply  to  the 
canons  of  descent. 

APPEAL  from  the  Tipton  Circuit  Court.. 

Gregory,  J. — Augustus  A.  Armington  and  Aurelian  B. 
Armington  filed  their  complaint  in  the  court  below  against 
Clarissa  L.  Armington  and  Mary  M.  Armington,  to  quiet  the 
title  to  real  estate.  A  demurrer  was  sustained  to  the  com- 
plaint, and  the  plaintiffs  appearto  this  court. 
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It  is  averred  that  the  appellants  and  Adolphus  G. 
and  Alphcus  N.  Armington  were  the  only  children  and 
heirs  of  WiUiam  Armingtonj  by  his  wife  Clarissa  i.,  both 
now  deceased.  That  the  appellees  were  the  only  children 
of  the  said  William  by  Gertrude  J".,  a  second  wife,  who 
is  still  living.  That  on  the  20th  of  iHay,  1844,  Clarissa 
L.J  the  mother  of  appellants,  departed  this  life  intestate; 
and  that  afterwards,  on  the  16th  of  December^  1850,  Elisha 
Golajfj  her  father,  conveyed  to  her  children  certain  real 
estate  in  Decatur  connty  in  this  State,  as  a  part  of  the  share 
of  the  mother  in  his  estate,  or  as  an  advancement.  That 
uftcrwards  the  said  William  purchased  of  the  United  States, 
ia  the  name  of  Adolphus  G.  Armington^  the  north  half  of 
the  south-east  quarter,  and  the  south-east  quarter  of  the 
north-east  quarter,  of  section  8,  in  township  21,  range  4,  in 
Tipton  county,  Indimxa.  That  in  consideration  therefor,  by 
contract,  the  latter  conveyed  his  interest  in  the  Decatur 
county  land  to  the  former.  That  the  entire  consideration 
for  the  Tipton  county  land  was  the  Decatur  county  land. 
That  on  the  first  of  September ^  1864,  Adolphus  G.  Armington 
departed  this  life  intestate  and  seized  in  fee  of  the  Tipton 
county  land.  That  on  the  1st  of  DeccmbcTj  1864,  Alpheus 
N.  Armington  died  testate  and  seized  in  fee  of  so  much  of 
the  Tipton  county  land  as  he  inherited  from  his  brother 
Adolphus  6r. ;  and  that  by  his  last  will  and  testament  the 
appellants  became  his  sole  devisees.  That  Adolphus  G^.and 
Alpheus  N,  Armington  each  died,  never  having  been  married, 
and  leaving  neither  father,  mother,  wife,  or  child. 

It  is  claimed  that  the  THpton  county  land  came  to  the  ap- 
pellants through  their  mother,  and  that  therefore,  the  appel- 
lees have  no  interest  therein. 

Our  law  of  descents  provides  that  "kindred  of  the  half- 
blood  shall  inherit  equally  with  those  of  the  whole  blood; 
but  if  the  estate  shall  have  come  to  the  intestate  by  gift, 
devise  or  descent  from  any  ancestor,  those  only  who  are  of 
the  blood  of  such  ancestor  shall  inherit."  2  G.  &  H.  §  6, 
p.  292.  ^ 
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Did  the  I^pton  county  land  come  to  Addphus  G*  Arming- 
ton  by  gift,  devise  or  descent  from  his  grandfather  on  the 
mother^s  side? 

There  are  cases  where  a  court  of  equity  will  follow  land, 
or  even  money,  into  whatever  shape  it  may  assume  in  the 
hands  of  the  holder,  for  the  purpose  of  upholding  an  equity; 
but  this  doctrine  does  not  apply  to  the  canons  of  descent; 
these  depend  on  positive  law;  there  are  no  equities  to  up- 
hold* It  was  a  maxim  of  the  law  of  descent  in  England^ 
that  no  person  could  inherit  an  estate  unless  he  was  de- 
scended from  the  first  purchaser  or  acquirer  of  it.  Under 
this  rule,  where  a  person  was  seized  in  fee  by  descent, 
ex  parte  matemaj  there  were,  at  the  common  law,  many 
acts  which  might  be  done  by  such  a  person  that  would 
operate  so  as  to  make  him  a  new  purchaser  of  the  estate, 
by  which  means  it  would  become  a  feud  of  indefinite 
antiquity,  and  descendable  to  his  heirs  generally,  whether 
of  the  paternal  or  maternal  line.  Thus,  if  a  person  be 
seized  of  lands  as  heir  of  the  part  of  the  mother,  and 
makes  a  feoffment  in  fee,  and  takes  back  an  estate  to  him 
and  to  his  heirs,  (by  two  distinct  conveyances  in  fee,)  this 
is  a  new  purchase;  and  if  he  dies  without  issue  the  heirs 
of  the  part  of  the  father  shall  inherit  8  Cruise  on  Real 
Prop.,  Title  29,  Descent,  ch.  8,  §§  32,  83,  p.  387. 

We  think  it  clear  that  Adolphus  G*  Armington  did  not 
hold  the  Tipton  county  land  by  gift,  devise  or  descent. 

It  is  claimed  that  the  demurrer  ought  to  have  been  over- 
ruled, because  the  appellants  show  in  their  complaint  that 
they  have  an  interest  in  the  land  and  are  entitled  to  some 
relief.  The  sole  object  of  the  complaint  is  to  quiet  title. 
There  are  no  allegations  which  entitle  th^  appellants  to  any 
other  relief.  It  is  not  averred  that  the  appellees  claim 
a  greater  interest  in  the  lands  than  they  are  by  law  entitled  to. 

The  judgment  is  affirmed,  with  costs. 

B.  W.  WiUony  N.  B.  Overman  and  6?.  W.  Lowley,  for  ap- 
pellants. 

T,  A.  Hendricks^  0.  B.  JSord  and  Al  W.  Hendricks,  fbr  ap^ 
pelleea 
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Woodbukn's  Administrator  i\  Stout. 

yoLVHTAKT  Patmxht. — CoKTRACT.— ^A  being  indebted  to  the  estatQ  of  By 
of  which  G  WM  the  administrator,  paid  to  Uie  widow  of  B,  upon  C's  writ- 
ton  order,  a  portion  of  the  amount  of  the  debt.  Subsequentlj,  A  paid  to 
C  the  whole  debt,  the  credit  for  the  amount  paid  to  the  widow  not  being 
allowed,  becanse  the  order  could  not  be  found,  and  the  administrator 
then  agreed  that  if  the  order  was  found  it  should  be  allowed  as  a  credit 
on  a  noto  owing  by  A,  jr.,  to  the  estate.  After  the  final  settlement  of 
B*B  estate,  and  aftor  the  death  of  C,  A  filed  a  claim  against  C's  estate  for 
the  amount  paid  to  the  widow  of  B,  alleging  these  facts,  and  that  the 
order  had  not  been  found  until  aftor  the  settlement  of  the  estate,  and  that 
no  credit  had  been  allowed  therefor. 

Beldf  that  this  was  a  case  of  the  Tolnntary  payment  of  money,  without  any 

.  mistake  of  law  or  fact. 

Held,  also,  that  the  promise  of  G  to  allow  the  credit,  if  the  order  was  found, 
did  not  require  him  to  wait  indefinitely,  but  only  a  reasonable  time, 
which,  in  this  case,  could  not  be  longer  than  the  period  during  which  B's 
estate  should  remain  unsettled. 

ffddf  also,  that  the  facts  did  not  support  A's  claim  to  recorer  the  amount 
from  G's  estate. 

APPEAL  from  the  Monroe  Common  Pleas. 

Frazeb,  J. — The  only  question  presented  to  this  coart  is 
as  to  the  sufficiency  of  the  complaint.  It  shows  ^f  we  allow 
implications  in  its  favor  which  may  be  of  questionable  ad- 
missibility) that  the  plaintiff  Stout  was  indebted,  in  1864,  to 
the  estate  of  one  Daniel  l^outy  deceased,  of  which  WoocU)um 
was  administrator;  that  he  paid  sixty  dollars  to  the  widow 
of  Daniel  upon  the  written  order  of  Woodburn^  as  such  ad- 
ministrator; that  subsequently  he  paid  to  Woodbum  the 
whole  of  his  indebtedness,  not  deducting  the  amount  paid 
upon  the  order,  which  he  was  not  then  able  to  produce, 
having  lost  it ;  it  being  then  agreed  by  Woodbum  that  upon 
the  production  of  the  order,  the  amount  of  it  should  be 
applied  as  a  payment  upon  a  note  held  by  the  latter  as  such 
administrator  against  one  Daniel  Stouty  jr. ;  that  the  plain- 
tiff did  not  find,  and  was  not  able  to  produce,  the  lost  order 
until  after  the  final  settlement  of  the  estate  of  Stouty  de- 
ceased, and  after  Wbodbum^s  death;  that  Daniel  Stouty  jr., 
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was  compelled  to  pay  his  note,  and  that  the  order  has  now 
been  found.  Prayer  that  the  amount  of  the  order  be  allowed 
against  WoodburrHs  estate. 

The  case  thus  made  shows  a  voluntary  payment  of 
money  by  Stout  to  an  administrator,  no  mistake  of  law  or 
fact  existing;  that  the  estate  of  Daniel  Stout^  and  not  Wood-- 
bunij  the  administrator,  received  the  sole  benefit  of  the 
money  paid;  but  that  there  was  an  agreement  that  the 
plaintiff  should  receive  the  benefit  of  the  money  so  paid, 
by  another  arrangement,  upon  producing  the  lost  order. 
When,  under  the  agreement  stated,  must  the  order  have 
been  produced  ?  .  Was  Woodbum  bound  to  wait  indefinitely  ? 
We  do  not  so  understand  it.  It  is  well  settled  that  when 
in  a  contract  no  time  i^  fixed  for  the  performance  of  an  act 
or  condition,  it  must  be  performed  within  a  reasonable  time. 
In  this  case,  inasmuch  as  Woodbmn  made  the  agreement  in 
his  capacity  as  administrator,  it  seems  to  us  fair  to  assume 
that  the  parties  contemplated  that  the  lost  paper  should  be 
produced  at  least  before  the  estate  of  Stout  deceased,  should 
bo  finally  settled;  otherwise  Woodbum  would  have  assumed 
the  risk  of  personal  loss,  resulting  from  the  neglect  or  fail- 
ure of  the  plaintiff  to  find  and  present  it  earlier,  a  thing 
not  within  the  limits  of  a  reasonable  supposition.  It  appears 
clear  to  us  that  Woodbum  violated  no  contract,  and  it  is 
quite  apparent  that  the  plaintiff's  claim  now  to  recover  the 
money  froni  his  estate,  upon  the  facts  pleaded,  is  not  sup- 
ported by  any  consideration  of  justice. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  d^nurrer  to  the 
complaint. 

t7.  ff.  Louden  and  J.  M.  McCoy ^  for  appellant. 

J.  E.  McDonald^  A.  L.  Boache  and  JD.  SheekSj  for  appellee. 
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Begein  and  Another  v.  The  City  of  Anderson. 

CrnKTBRiEs. — The  ftulhoritiee  of  a  city  haye  no  power  to  prohibit  the  cstab- 
liBhnient  of  cemeteries  or  burying  grounds  outside  of  the  city  limits,  nor 
hare  they  any  control  OTer  them  when  so  established. 

Same. — Statute  Construed. — The  last  clause  of  the  fifth  subdivision  of 
section  84,  (Acts  1865,  Spec.  Sess.  p.  15,)  which  gives  to  the  common 
council  the  power  "to  prohibit  interments  except  in  cemeteries  heretofore 
established  by  law,'*  can  only  relate  to  interments  within  the  corporate 
limits. 

Saji E. — NuiSAKCE. — A  cemctcry  is  not  of  itself  a  nuisance,  and  the  naked 
averment  that  it  is  such,  in  a  complaint  to  enjoin  its  establishment,  is  not 
sufficient.    The  facts  which  make  it  such  must  be  averred. 

APPEAL  from  the  Madison  Common  Pleas. 

Elliott,  C.  J. — This  is  an  appeal  from  a  judge's  order  at 
chambers,  granting  a  temporary  injunction,  or  restraining 
order,  against  the  appellants,  on  a  complaint  filed  by  the 
appellee  for  an  injunction. 

Several  questions  are  presented  by  the  appellants'  counsel, 
the  first  and  most  important  of  which  is  as  to  the  suf- 
ficiency of  the  complaint  to  authorize  the  order  complained 
of.  The  material  allegations  of  the  complaint  are,  that  the 
defendant,  George  Begein,  is  the  owner,  in  fee  simple,  of  ten 
acres  of  land  in  the  east  half  of  the  south-west  quai*ter  of 
section  13,  in  township  19,  north  of  range  7,  east,  (which  is 
particularly  described  in  the  complaint;)  that  said  defen- 
dant is  about  to  sell  and  convey  to  the  other  defendant, 
John  jB.  Crawley^  as  the  priest  of  the  Roman  Catholic 
church  at  Anderson^  a  portion  of  said  ten  acres  of  land  for 
the  uses  and  purposes  bf  a  cemetery,  or  burying  ground  for 
the  dead,  and  that  said  defendants  and  their  employees 
were  then  engaged  in  surveying,  marking,  plotting  and 
monumenting  the  same  for  the  purposes  aforesaid;  that 
said  real  estate  is  situated  within  about  one-fourth  of  a 
mile  from  the  present  limits  of  said  city  of  Anderson;  that 
an  appropriation  of  said  ground  for  a  permanent  cemetery, 
or  burial  place  for  the  dead,  would  be  a  perpetual  nuisance 
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to  said  city  and  its  inhabitants,  and  would  materially  retard 
the  advauco  of  improvements  in  all  the  southern  portion  of 
the  city;  that  said  defendants  are  pushing  their  labors 
with  great  rapidity,  and  unless  immediately  restrained 
will  exhume  and  remove  the  dead  from  other  grounds 
to  those  above  described.  Prayer  that  the  defendants, 
and  all  others  acting  in  concert  with  them,  be  per- 
petually enjoined  from  dedicating  or  appropriating  said 
grounds,  or  any  part  thereof,  to  the  uses  of  a  cemetery  or 
burying  ground,  and  for  other  proper  relief.  The  com- 
plaint was  sworn  to. 

Assuming  that  the  city  of  Anderson  is  incorporated  under 
the  general  law  providing  for  the  incorporation  of  cities  in 
this  State,  a  fact  which  does  not  appear  from  the  complaint, 
we  find  nothing  in  the  law  conferring  on  the  city  authori- 
ties power  to  prohibit  the  establishment  of  cemeteries  or 
burying  grounds  by  individuals,  societies,  or  organized  com- 
panies, outside  of  the  city  limits.  The  only  provision 
found  in  that  statute  having  any  relation  to  the  subject,  is 
the  fifth  subdivision  of  section  84,  (Acts  of  Spec.  Sess., 
1865,  p.  15,)  which  confers  on  the  common  council  the 
power  '^  to  establish  cemeteries  or  burial  places  within  or 
without  such  city,  and  to  provide  for  the  sanctity  of  the 
dead,  and  to  prohibit  interments  except  in  cemeteries  here- 
tofore established  by  law."  By  this  provision,  power  is 
conferi^ed  on  the  city  authorities  to  establish  cemeteries  out 
side  of  the  city  limits.  When  that  power  is  exercised,  the 
common  council  is  authorized  by  proper  ordinances  to  regu- 
late and  control  such  cemeteries.  But  it  does  not  author- 
ize the  common  council  to  prohibit  the  establishment  of 
cemeteries  or  burying  grounds  by  others,  without  the  cor- 
porate limits,  nor  give  to  the  city  any  jurisdiction  or  con- 
trol over  such  when  established.  Bogert  v.  The  City  of  In- 
dianapdiSy  13  Ind.  184.  The  last  clause  of  that  subdivision, 
authorizing  the  common  council  ^^to  prohibit  interments, 
except  in  cemeteries  heretofore  established  by  law,"  can 
only  relate  to  interments  within  the  corporate  limits.    A 
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diiterent  construction  would  confer  on  the  city  jurisdictiop, 
<*o-exten8ive  with  the  limits  of  the  county  at  leasts  to  pro- 
hibit the  establishment  of  all  public  or  private  cemeteries  or 
burying  grounds,  not  authorized  by  city  authority.  It  can- 
not be  supposed  that  the  legislature  intended  to  confer  such 
u  power. 

The  rather  problematical  averment  in  the  complaint  that 
the  establishment  of  a  cemetery  on  the  grounds  described 
would  materially  retard  the  advance  of  improvements  in  all 
the  southern  portion  of  the  city,  can  afford  no  ground  for  an 
injunction.  The  85th  section  of  the  act  referred  to,  provides 
that  '^for  the  removal  and  abatement  of  nuisances,  to  carry  out 
und  enforce  sanitary  regulations,''  &c.,  ^'  the  common  council 
shiiU  have  jurisdiction  two  miles  beyond  the  city  limits.*^ 
But  this  section  does  not  aid  the  complaint.  The  sanctity 
of  the  dead  is  respected  in  every  civilized  community. 
Cemeteries  and  burying  grounds  are  not  only  recognized  as 
neoessary,  but  are  authorized,  provided  for  and  protected 
by  humane  laws.  It  may  be  that  a  burying  ground  in  the 
limits  of  a  city,  where  the  population  is  dense,  may  become 
a  nuisance;  but  cemeteries  and  burying  grounds  are  not 
per  86  nuisances,  nor  is  the  naked  averment  that  they  are 
such,  without  the  statement  of  sufficient  reasons  to  render 
them  so,  sufficient  to  authorize  proceedings  for  their  abate- 
ment or  suppression.  Here,  the  grounds  upon  which  it  is 
proposed  to  establish  the  cemetery  are  situated  at  least  one 
fourth  of  a  mile  beyond  the  city  limits,  and  it  is  not  easily 
seen  how  it  would  be,  or  could  become,  a  nuisance  to  the 
city,  with  its  present  limits,  were  its  population  never  so 
dense ;  but  there  is  no  averment  in  the  complaint  that  the 
nuisance  would  result  from  the  fact  of  the  crowded  state 
of  the  city's  population,  nor  are  we  aware  that  it  is  so,  even 
historically.  But  if  the  common  council  had  jurisdiction 
to  declare  the  establishment  of  a  cemetery,  within  •  two 
miles,  or  any  less  distance,  of  the  city  limits,,  a  nuisance^ 
and  restrain  or  abate  it  as  such,  still  the  eomplaint  would 
Vol.  XXVm.— 6  - — -'" 
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be  defectiye,  as  it  fails  to  show  the  passage  of  any  ordi- 
nance in  reference  thereto.  It  is  clear  to  our  minds  that 
the  complaint  presents  no  cause  for  an  injunction. 

The  restraining  order  is  therefore  reversed,  with  coets, 
and  the  cause  remanded,  with  instructions  to  the  court 
below  to  dismiss  the  complaint. 

J.  W.  Sansbenyj  for  appellants. 

if.  &  BobinBoriy  for  appellee. 


Babnes  v.  Thb  Statis. 

Cnunnr  CoTmTB.-^ApFonmcxxr  or  Jimax. — Wken  a  jiidg;e  of  the  OireiiH 
Goart  is  disqualified  to  sit  in  a  cause  by  reason  of  Us  kinship  to  the 
parties,  and  an  attorney  is  appointed  to  try  the  cause,  it  must  appear  that 
he  was  **  mutually  agreed  upon  by  the  litigants.''  An  appointment  by 
the  judge  without  such  agreement  is  Toid. 

Same. — An  attorney  holding  a  court  under  such  an  appointment  is  not  a 
Judge  de/aeto,  and  all  his  aets  are  without  authority. 

APPEAL  from  the  Owen  Circuit  Court 

Elliott,  C.  J. — Barnes  was  indicted  in  the  Owen  Circuit 
Court,  with  two  others,  for  burglary,  robbery  and  grand 
larceny.  He  was  tried  alone  upon  the  indictment,  and  con- 
victed of  the  burglary  and  robbery,  and  sentenced  to  pay 
a  fine  of  one  dollar,  and  be  imprisoned  in  the  state 
prison  for  two  years,  a  motion  for  a  new  trial  having  been 
overruled. 

Numerous  questions  are  presented  and  uiged  by  the  ap- 
pellant's counsel,  as  causes  for  the  reversal  of  the  judg- 
ment. A  fatal  objection,  however,  to  the  proceedings  is 
presented  at  the  very  threshold,  for  which  the  judgment 
must  be  reversed,  and  which  renders  it  unnecessary  that  we 
should  examine  the  others.    The  objection  referred  to  is 


MAY  TERM,  1867.  88 

Barnes  v.  The  State. 

the  want  of  legal  authority  on  the  part  of  the  person  who 
presided  at  the  trial  to  hold  the  court  and  try  the  cause. 
The  record  shows  that  the  court  was  organized,  and  the 
grand  jury  that  found  the  indictment  empanneled,  by  the 
Hon.  Delano  R.  Ecklbs,  the  judge  of  the  sixth  judi- 
cial circuit,  of  which  the  county  of  Owen  forms  a  part; 
that  on  the  fourth  day  of  the  same  term  of  the  court,  and 
after  the  indictment  was  returned  into  court  by  the  grand 
jury,  and  upon  the  calling  of  the  cause  for  trial  as  to  said 
Barnes^  the  record  states  that  "Hon.  D.  E.  Eckles, 
judge  of  this  court,  declines  to  try  said  cause  on  account 
of  relationship  to  the  parties,  which  is  now  in  open  court 
admitted  by  both  parties,  and  it  is  now  therefore  ordered 
that  the  venue  in  said  case  be,  and  the  same  is  hereby, 
changed  from  before  the  said  EcKLfis  to  and  before  Kewton 
F.  Malott,  an  attorney  of  this  court,  eligible  to  the  office 
of  circuit  judge,  who  has  been  duly  appointed  in  writing, 
and  is  hereby  appointed  to  preside  as  judge  during  the 
trial  of  this  cause."  The  court,  during  the  trial  of  the 
cause,  was  accordingly  held  by  said  Malott,  and  the  final 
judgment  therein  was  rendered  by  him. 

Section  76  of  the  act  regulating  criminal  pleadings  and 
practice,  provides  that  "the  defendant  may  show  to  the 
court  bv  affidavit  that  he  believes  he  cannot  receive  a  fair 
trial,  owing  to  the  prejudice  of  the  judge,  or  to  excitement  or 
pi*ejudice  against  the  defendant  in  the  county,  or  some  part 
thereof,  and  demand  to  be  tried  by  disinterested  triers." 
2  6.  ft  H.  406.  And  the  77th  section  of  the  same  act,  as 
amended  at  the  special  session  of  the  legislature  in  1865, 
(see  acts  of  that  session,  p.  158,)  enacts  that,  "When  the 
objection  is  to  the  judge,  in  an  action  pending  in  the  Court 
of  Common  Pleas,  the  action  may  be  transferred  to  the 
Circuit  Court  of  the  county  and  tried  therein.  When  the 
objection  is  to  the  judge  of  the  Circuit  Courts  any  other 
circuit"  judge,  or  judge  of  the  common  pleas,  may  hold  the 
court  and  try  the  cause."  This  provision  evidently  does 
not  confer  on  the  judge  of  the  Circuit  Court  the  power, 
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under  any  circumstances,  to  appoint  a  member  of  the  bar, 
who  is  not  either  a  circuit  or  a  common  pleas  judge,  to 
hold  a  court,  or  preside  at  the  trial  of  a  cause  in  which  the 
judge  is  rendered  incompetent.  But  an  act  passed  in  1855| 
providing  for  the  trial  of  causes  in  the  several  circuit  courts, 
in  cases  in  which  the  circuit  judge  is  interested  or  related 
to  either  of  the  parties,  &c.,  provides  that  when  the  circuit 
judge  shall  have  .a  pecuniary  interest  in,  be  a  party  to,  or  be 
related  by  kindred  or  marriage,  or  may  have  been  of  coun- 
sel to  a  party  in  a  cause  pending  in  the  Circuit  Court  of 
a  county  of  which  he  may  be  judge,  he  may,  in  his  dis- 
cretion,  decline  presiding  during  the  trial  of  such  cause, 
and  if  either  party  object  to  his  presiding  therein,  he  shall 
be  deemed  incompetent  to  preside  during  such  trial.  When 
the  judge  so  declines,  or  is  rendered  incompetent  to  pre* 
side  in  a  cause,  for  any  of  said  causes,  he  is  required  to  ap- 
point a  time,  either  in  term  time  or  during  vacation,  for  the 
trial  of  such  cause,  ^'and  give  at  least  ten  days  notice 
thereof  to  some  other  judge  of  a  court  of  record,  or  if  the 
parties  litigant  shall  so  desire,  to  some  practicing  attorney 
of  said  court,  mutually  agreed  upon  by  said  litigants,  and 
said  judge  or  attorney  so  notified  shall,  at  the  time  desig- 
nated by  such  disqualified  judge,  attend  at  the  usual  place 
of  holding  courts  in  such  county  and  preside  in  said  cause, 
and  dispose  of  the  same,"  &c.  2  G.  &  H.  pp.  9,  10. 
This  act  is  general  in  its  provisions,  and  embraces  both 
criminal  and  civil  actions.  It  remains  in  force,  except 
perhaps  so  far  as  the  appointment  of  a  judge  is  limited  by 
by  the  77th  section  of  the  criminal  practice  act  to  a 
circuit  or  common  pleas  judge  in  criminal  cases.  It  au- 
thorizes the  appointment  in  such  cases  of  a  practicing  at- 
torney of  the  court,  mutually  agreed  upon  by  the  parties 
litigant,  if  they  shall  so  desire.  But  the  disqualified  judge 
has  no  power,  of  his  own  will,  to  appoint  an  attor- 
ney of  the  court,  or  authorize  him  to  preside  at  the 
trial  of  a  cause  pending  in  said  court  in  which  the  judge 
may  be  disqualified  to  preside.    He  may  notify  and  require 
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the  attendance  of.  some  other  circuit  or  common  pleas 
judge;  but  an  attorney  can  only  act  or.  preside  as  judge, 
in  such  case,  when  desired  by  the  parties  litigant,  and 
mutually  agreed  upon  by  them.  When  so  agreed  upon, 
the  disqualified  judge  appoints  the  time  of  trial  and  notifies 
the  attorney  thereof;  but  he  derives  his  authority  to  act,  not 
froni  the  disqualified  judge,  but  from  the  mutual  agree- 
ment of  the  parties  litigant,  and  in  such  a  case  the  record 
of  the  cause  should  affirmatively  show  that  the  attorney 
did  so  preside  during  the  trial  thereof  by  the  mutual  agree- 
ment of  the  parties.  Here,  nothing  of  the  kind  appears  by 
the  record.  On  the  contrary,  the  only  reasonable  inference 
we  are  able  to  draw  from  the  record  is,  that  when  the 
judge  declined  to  preside  during  said  trial,  he,  of  his  own 
motion,  appointed  Mr.  Malott  in  his  stead.  There  is  noth- 
ing in  the  record  to  justify  the  inference  that  either  of  the 
parties  was  even  consulted  as  to  the  appointment.  It 
seems  to  have  been  the  act  of  the  judge  alone.  Malott 
did  not  hold  the  court  as  a  judge  de  fadOj  under  any  color 
or  claim  of  right  as  the  judge  of  the  circuit,  9rnd  having  no 
authority  to  do  so  under  an  appointment  by  the  disqualified 
judge,  his  acts  were  without  authority  and  void.  In  the 
cases  of  Feaster  v.  WoodfUy  28  Ind.  498,  and  Brown  v. 
BuzaUy  2A  Ind.  194,  the  judge  of  the  court  had  failed  to 
attend,  and  an  attorney  was  appointed  to  hold  the  court  in 
his  absence,  under  another  and  different  provision  of  the 
statute.  They  were  not  changes  of  venue,  as  in  this  case, 
and  therefore  are  not  in  pomt  here. 

The  judgment  is  reversed,  and  the  proceedings  subse- 
quent to  the  indictment  set  aside.  Cause  remanded  for  a 
new  trial,  &c.  The  clerk  will  issue  the  proper  order  for 
the  return  of  the  prisoner. 

S.  Claypoolf  for  appellant. 

D.  J^,  WilUamson^  Attorney  General,  for  the  State. 
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-gg   ai-     MoRBECK  and  Others  v.  Thb  Statb  on  relation  of  JsckBon 
i«»'*^^l  Township. 

Township  Tsustbb. — Duties  ahd  Boirn  ov. — ^The  duties  of  a  township 
trustee  are  defined  by  statute,  and  the  official  bond  required  of  such 
trustee  is  to  secure  the  performance  of  his  duties,  as  thus  defined. 

Sake. — Liability. — That  money  which  has  come  into  the  hands  of  a  town- 
ship trnstee,  as  such  trustee,  has  been  stolen  from  him,  without  his  fault, 
does  not  release  him  firom  his  obligation  to  pay  such  money  over  to  his 
successor  in  office. 

APPEAL  from  the  Bipley  Circuit  Court. 

Gregort^  J. — Suit  on  the  official  bond  of  Mcrbeekj  as 
township  trustee,  for  failing  to  pay  over  to  his  successor 
moneys  in  his  hands  belonging  to  the  relator. 

The  defendants  answered  that  the  identical  money  re* 
ceived  by  Morbedc,  as  trustee,  in  the  complaint  mentioned, 
was,  immediately  after  the  receipt  thereof,  and  in  the  pack- 
age in  which  the  same  was  received,  placed  by  him  for 
safe  keeping  in  a  safe,  where  the  same  remiuned  until  the 
14th  of  October^  1863;  that  the  safe  was,  during  all  the 
time  the  money  remained  therein,  under  the  immediate 
control  and  in  the  possession  of  Mcrbeeky  in  a  store-room, 
owned  and  occupied  by  him,  in  the  town  of  Napdeoriy  in 
said  township ;  in  which  store-room  he  carried  on  the  busi- 
ness of  a  merchant  and  had  therein  a  large  quantity  of 
goods,  and  that  the  store-room  was  a  part  of  his  dwelling 
house;  that  on  the  night  of  the  14th  of  Ociobery  1863,  and 
while  Morbeck  and  his  family  were  sleeping  in  a  room  in  the 
building  adjoining  the  store-room  in  which  the  safe  was 
placed,  the  store-room  being  securely  locked  and  the  doors 
and  windows  fastened  and  bolted,  some  person  or  p>er8on8, 
unknown  to  the  defendants,  burglariously  broke  open 
and  entered  the  store-room,  the  safe  being  then  and 
there  securely  locked  and  fastened,  and  with  a  crow  bar 
forced  open  the  safe  and  stole  the  money  sued  for,  together 
with  four  hundred  dollars  belonging  to  Morbeck;  that  the 
money  was  thereby  wholly  lost  and  could  not  be  recovered^ 
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Blthoagh  every  exertion  in  the  power  of  Morbeck  had  been 
used  therefor,  and  to  secure  the  arrest  and  conviction  of  the 
person  or  persons  who  stole  the  same.  That  Morbeck  had 
used  eveiy  care  and  precaution  in  his  power  to  keep  the 
money  safely;  that  the  safe  was,  in  fact,  the  safest  deposi- 
tory in  the  township  for  the  safe  keeping  of  the  money,  the 
same  being  regarded  by  competent  judges  aa,  and  was  be- 
lieved by  Morbeck  to  be,  proof  against  any  burglarious  effort 

A  demurrer  was  sustained  to  this  answer,  and  this  is 
assigned  for  error. 

In  Halbert  et  al.  v.  The  l^ate  ex  rel.  Board  of  Commissionen 
of  Martin  County^  22  Ind.  125,  this  court  held,  as  we  think 
rightly,  that  a  public  officer  who  is  required  to  give  bond 
for  the  proper  payment  of  money  that  may  come  into  his 
hands,  as  such  officer,  is  not  a  mere  bailee  of  the  money, 
exonerated  by  the  exercise  of  ordinary  care  and  diligence, 
but  his  liability  is  fixed  by  his  bond,  and  the  fact  that  the 
money  is  stolen  from  him  without  his  fault  does  not 
release  him  from  his  obligation  to  make  such  payment. 

But  it  is  contended  that  there  is  no  law  defining  for  what 
a  township  trustee  and  his  sureties  shall  be  liable  on  his 
official  bond.  The  law  requires  an  official  oath  and  bond, 
and  defines  what  the  duties  of  township  trustee  shall  be. 
1  G.  &  H.,  §  5,  6,  p.  637.  Among  the  duties  thus  defined 
is,  that  he  shall  ^^  receive  all  moneys  belonging  to  the  town- 
ship, and  pay  the  same  out  according  to  law,  as  right  and 
justice  shall  require."  It  is  further  provided,  that,  "such 
trustee  shall,  at  the  expiration  of  his  term,  deliver  to  his 
successor  all  moneys,  books  and  papers  belonging  to  his 
township."  1 G.  ft  H.,  §  12,  p.  639.  One  of  the  conditions 
of  the  bond  sued  on  is,  that  Morbeck  "  shall  promptly  deliver 
up  to  his  successor  in  office  all  books,  papers  and  vouchers 
belonging  to  said  office,  and  pay  over  to  him  all  moneys  on 
hand  belonging  to  said  township." 

It  is  clear  to  us  that  the  official  bond  required  of  a  town- 
ship trustee  is  to  secure  the  performance  of  his  duties  as 
defined  by  law. 
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.  We  think  the  court  below  committed  no  error  in  sustain- 
tng  the  demurrer  to  the  answer.    . 

It  is  claimed  that  the  complaint  does  not  show  that  the 
money  sued  for  belongs  to  the  township.  We  think  other- 
wise. It  is  averred  that  during  the  time  Morbeck  was  trus- 
tee, there  came  to  his  hands,  as  such,  money  belonging  to 
the  township,  to-wit,  two  hundred  and  seventeen  dollars 
and  nine  cents  of  township  funds. 

The  judgment  is  affirmed,  with  costs. 

W.  S.  Hdmarij  A.  W.  Harrington  and  M.  K.  B/oadyroughj  for 
appellants, 

E,  P.  Ferris^  for  appellee. 


Carnib  and  Another  v.  Murphy. 

HvsBAND  AK]>  WiFE. — WiTNBSfl. — Upon  the  question  whether  the  wife  was 
a  competent  witness  in  a  suit  by  husband  and  wife  against  a  physician 
for  malpractice  in  the  treatment  of  the  wife,  the  court  was  equally  diTided. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Frazer,  J. — In  this  case,  husband  and  wife  sued  a  physi- 
cian for  malpractice  in  the  treatment  of  a  diseased  eye  of 
the  wife,  the  action  sounding  in  tort.  The  court  below  re- 
fused to  aUow  the  wife  to  testify  as  a  witness  for  the  plain- 
tifis.  The  only  question  in  the  case  is  as  to  the  correctness 
of  this  ruling.  I  am  of  the  opinion  that  it  was.  correct, 
under  the  statute  which  prevents  husband  or  wife  from 
being  a  witness  for  or  against  each  other,  and  that  the 
judgment  should  be  affirmed. 

Bat,  J. — ^I  think  that  the  ruling  of  the  court  below  in 
excluding  the  evidence  of  the  wife  was  correct.  The  judg- 
ment should  therefore  be  affirmed. 


MAT  TERM,  1887.  89 

King's  Administrator  «.  Kelly. 

Gregory,  J. — On  the  case  made  by  the  record  in  this  case, 
and  stated  by  Frazer,  J.,  I  am  of  the  opinion  that  the  court 
below  erred  in  excluding  the  wife  from  being  a  witness  in 
her  own  behalf,  and  that  the  judgment  ought  therefore  to 
be  reversed. 

Eluott,  C.  J, — ^From  the  facts  presented  by  the  record 
in  this  case,  I  am  of  the  opinion  that  the  court  erred  in  re- 
fusing to  permit  the  wife  to  testify  aa  a  witness.  The  suit 
was  brought  in  the  name  of  the  husband  and  wife  for  an 
injury  to  the  wife,  and  if  the  husband  had  died  during  the 
pendency  of  the  suit  the  right  of  action  would  have  sur- 
vived to  the  wife.  If  permitted  to  testify  she  would  not 
have  been  a  witness  for  her  husband,  within  the  meaning  of 
the  statute,  but  for  herself.  I  think,  therefore,  that  the 
judgment  should  be  reversed. 

W.  Harrow  J  J.  F.  Wdbom  and  C.  Denby^  for  appellants. 

J.  G.  Jones  and  A.  L.  Bobinsorij  for  appellee. 


King's  Administrator  v.  Eellt. 

Meubxb  or  Fault. — ^Liabilztt  foe  Boakd. — ^Where  one  who  is  nearly 
related  to  another  hj  blood  or  marriage  liTes  with  the  latter  as  a  member 
of  the  family,  there  can  be  no  recoyery  for  board,  &0.,  unless  there  be  an 
express  eoniraot,  or  other  facts  to  raise  an  implied  contract 

APPEAL  from  the  Bush  Common  Pleas. 

Frazer,  J.— This  waa  a  claim  by  Kelly  for  board,  &c.,  of 
the  intestate  for  about  ten  years.  A  jury  trial  resulted  in 
a  verdict  of  |880  for  Kelly. 

The  evidence  disclosed  that  the  intestate  waa  divorced 
from  her  husband,  and  was  the  mother  of  Kdly's  wife; 
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that  daring  the  last  years  of  her  life  she  resided  in  his  fam- 
ily, as  a  member  of  it,  but  spent  a  considerable  portion  of 
her  time'  in  visiting  among  her  other  children.  She  aaaisted 
in  the  affairs  of  the  household  by  her  labor,  loaned  money 
to  Kelly  from  time  to  time,  while  she  so  resided  in  his 
family,  for  which  he  gave  her  his  notes,  making  at  the  time 
no  claim  upon  her  for  her  board ;  nor  does  it  appear  that 
any  such  claim  was  made  until  after  her  death. 

The  court  charged  the  jury  that  if  the  intestate  was  not 
living  with  Kelly  until  after  she  separated  from  her  hus- 
band, and  upon  the  occurrence  of  that  event  took  up  her 
residence  with  him,  without  a  contract  or  understanding 
between  them  that  she  should  not  pay  for  her  board,  Kdbj 
would  be  entitled  to  recover.  The.  following  instruction 
asked  by  the  appellant  was  refused : 

"If  the  jury  find  from  the  evidence  that  the  intestate 
was  the  mother  of  the  plaintiff's  wife,  and  went  to  Kdbfs 
and  lived  there  as  a  member  of  his  family  until  her  death, 
without  any  express  contract  or  any  understanding  that 
she  was  to  be  charged  for  her  board,  the  plaintiff  cannot 
recover/'  The  question  arising  upon  these  instructions  is 
well  settled  adversely  to  the  action  of  the  court  below. 
Cauble  v.  Rymariy  Admr.y  26  Ind.  207. 

The  instruction  given  by  the  court  is  a  fair  statement  of 
the  law  applicable  to  cases  arising  between  strangers.  But 
between  parties  nearly  related  by  blood  or  mariiage,  the 
law  does  not,  from  the  same  circumstances,  imply  a  promise 
to  pay.  It  is  not  usual  when  such  a  relation  subsists  be- 
tween the  parties  to  require  compensation,  under  the  cir- 
cumstances supposed.  Other  facts  must  in  such  cases 
exist  to  warrant  the  implication  of  a  contract  to  pay.  In 
this  the  law  takes  notice,  very  properly,  of  the  customs  of 
hospitality  and  friendly  intercourse  usual  among  kindred. 
This  is,  it  seems  to  us,  the  basis  of  the  distinction  between 
cases  where  the  parties  are  not  related  by  such  ties,  and 
those  where  they  are  so  related.  The  counsel  for  the  ap> 
pellee  concedes  that  if   the  deceased   had    been  Kelhfa 
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mother,  instead  of  the  mother  of  his  wife,  the  law  of  the 
case  would  have  been  as  we  held  it  in  Cauble  v.  Rymany 
supra.  We  perceive  nothing  to  warrant  a  distinction  be- 
tween the  case  put  and  the  one  before  us. 

The  judgment  is  reversed,  with, costs,  and  the  cause  i^e- 
manded  for  a  new  trial. 

6r.  C.  Clark  and  G.  B.  Sleeth^  for  appellant. 

i.  SeztOTij  for  appellee. 


28     91 

Oachenheimer  and  Another  v.  The  State.  ^^  **^' 

FoRFEiTBD  RxcooNUAHCS. — SuiT  ON. — The  object  in  requiring  the  justice 
of  the  peace  who  takes  a  recognizance  under  section  14  of  the  justice's 
act,  in  case  of  a  forfeiture,  to  indorse  a  certificate  of  forfeiture  and  file 
the  same  in  the  clerk's  office,  is  to  giro  a  ^lien  on  the  lands  of  the  obligors. 

Same. — ^The  right  of  action  is  complete  when  the  recognisance  is  forfeited 
without  such  filing. 

Same. — Plxadinq. — ^Wher&  in  a  suit  upon  such  a  recognizancei  a  tran- 
script of  the  proceedings  before  the  justice  was  filed  with  the  complaint, 
showing  an  affidarit  charging  a  felonj,  a  warrant  issued  thereon,  the 
arrest  of  the  defendant  and  the  giTingof  the  recognisance  for  the  appear- 
ance of  the  defendant  at  a  future  day,  it  was  held  to  be  sufficiently  shown 
that  the  justice  had  jurisdiction. 

Same. — EvinsifCB. — On  the  trial,  the  transcript  of  the  proceedings  of  tho 
justice  was  not  giren  in  eridenee,  and  it  was  held  that  as  the  authority  of 
the  justice  to  take  the  recogniianee  was  not  shown,  there  could  be  no 
recorery  by  the  State. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Elliott,  C.  J. — Suit  by  the  State  against  Gachenhdmer 
and  Blounty  on  a  forfeited  recognizance  taken  by  a  justice 
of  the  peace. 

The  amended  complaint  alleges  that  on  the  27th  of  Sqy- 
tembeTj  1865,  Gachenhdmer  was  confined  in  the  jail  of  the 
county  by  virtue  of  a  mittimus  issued  by  a  justice  of  the 
peace,  upon  a  charge  of  obtaining  goods  by  false  pretenses ; 
that  in  order  to  procure  his  release  from  prison  he  was 
taken  before  the  justice,  and,  with  the  defendant  EbarU^ 
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executed  the  bond  in  suit,  in  the  penal  sum  of  $1,200.  A 
copy  of  the  bond,  or  recognizance,  is  filed  with  and  made 
a  part  of  the  complaint,  and  is  as  follows :  "  We,  Jcjcob 
Gachenhdmer  and  Henry  F.  Blounty  severally  acknowledge 
ourselves  bound  unto  the  State  of  Indiana,  in  the  penal 
sum  of  twelve  hundred  dollars  each,  if  the  said  Jacob  Gack" 
enhdmer  shall  not  appear  at  the  office  of  James  T,  Walker,  a 
justice  of  the  peace  of  Pigeon  township,  Vanderburgh  county, 
and  State  of  Indiana,  on  the  8d  day  of  October,  1865,  at  2 
o'clock  in  the  afternoon,  to  answer  the  charge  of  obtaining 
goods  by  false  pretenses,  at  the  county  of  Vanderburgh,  and 
State  of  Indiana,  and  abide  by  the  judgment  of  said  court 
(Signed,)  Jacob  Gachenheimer,  [Seal/ 

Hbnrt  F.  Blount.        [Seal/ 

"Taken  and  approved  by  me,  this  27th  day  of  September, 
1865.  James  F.  Walker,  Justice." 

The  complaint  further  alleges  that  Gachenheimer  failed  to 
appear  before  the  justice  according  to  the  condition  of  said 
recognizance;  that  thereupon  the  justice  declared  the  same 
forfeited;  and  that  on  the  11th  day  of  January,  1867, 
(after  the  conmiencement  of  the  suit,)  said  justice  indorsed 
a  certificate  of  said  forfeiture  upon  the  recognizance,  and 
filed  the  same  with  the  clerk  of  the  Vanderburgh  Circuit 
Court,  who  then  and  there  duly  recorded  the  same.  A  copy 
of  said  certificate  and  a  certified  transcript  of  the  proceed- 
ings before  the  justice  are  made  a  part  of  the  complaint  It 
appears  by  the  transcript  that  an  affidavit  was  filed  before 
the  justice,  charging  Gachenheimer  with  having  obtained 
goods  by  false  pretenses;  that  the  justice  thereupon  issued 
a  warrant  for  his  arrest  upon  said  charge;  that  he  was  ar- 
rested and  brought  before  the  justice,  when  the  cause  was 
continued  until  the  8d  day  of  October  then  following,  and 
the  defendant  required  to  enter  into  a  recognizance,  with 
surety,  in  the  sum  of  $1,200,  for  his  appearance  at  the  time 
and  place  of  trial,  and  that  the  recognizance  in  suit  was  given 
in  pursuance  of  said  order;  that  Gachenheimer  failed  to  ap- 
pear, and  the  recognizance  was  duly  declared  to  be  forfeited. 
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The  defendants  filed  a  motion  in  writing  to  dismiss  the 
action,  on  the  ground  that  it  appeared  hy  the  complaint 
that  it  was  prematurely  brought,  which  the  court  over- 
roled.  A  demurrer  to  the  complaint  for  want  of  sufficient 
facts  to  constitute  a  cause  of  action  was  then  filed,  and 
OTerrnled;  when  the  defendants  filed  an  answer  in  abate- 
ment, alleging  that  the  suit  was  commenced  before  any 
light  of  action  had  accrued  to  the  State;  to  which  the' 
court  sustained  a  demurrer.  Proper  exceptions  were  taken 
to  all  these  rulings. 

The  defendants  then  filed  an  answer  of  four  paragraphs: 
1.  General  denial.  2.  That  the  justice  had  no  authority 
to  take  the  bond,  as  no  affidavit  or  accusation  was  ever 
filed  before  him  charging  any  crime  against  Gachenheimer. 
8.  Alle^ng  that  the  only  charge  ever  preferred  against 
Gachenheimery  as  a  foundation  for  the  pretended  prosecu- 
tion, was  an  affidavit  charging  that  Gachenheimerj  for  the 
purpose  of  obtaining  certain  goods,  falsely  and  fraudu- 
lently pretended  that  a  certain  tract  of  land,  which  ho  then 
and  there  conveyed  by  deed  of  general  warranty  to  the 
prosecutor,  one  WeiSy  was  free  of  incumbrances,  except  as 
to  a  recorded  mortgage  for  (800,  whereas  there  was  another 
duly  recorded  mortgage  upon  the  same  for  |1,200,  and  that 
the  affidavit  was  lost.  4.  That  the  bond  or  recognizance  is 
void,  because  the  affidavit,  which  was  the  foundation  of  the 
prosecution  in  which  it  was  taken,  charges  no  crime. 

Demurrers  were  sustained  to  the  second,  third  and  fourth 
paragraphs.  The  issue  made  by  the  general  denial  was 
tried  by  the  court,  which  resulted  in  a  finding  for  the  State. 
Motion  for  a  new  trial' overruled,  and  judgment  for  the 
amount  of  the  recognizance.    The  defendants  appeal. 

It  is  insisted  by  the  appellants  that  the  making  of  the 
recognizance  and  the  forfeiture  thereof  did  not  constitute  a 
right  of  action  until  a  certificate  of  the  forfeiture  was  in- 
dorsed by  the  justice  on  the  recognizance^  and  the  recogni- 
zance, so  indorsed,  filed  and  recorded  in  the  clerk's  office, 
which  was  not  done  prior  to  the  commencement  of  the  suit, 
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und  therefore  that  the  Bait  was  prematurely  brought,  as  no 
cause  of  action  existed  at  the  time  of  its  commencement. 

The  recognizance  was  taken  under  section  14  of  the 
justice's  act  2  G*  &  H.  689.  The  next  succeeding  section, 
(15)  provides  that,  "on  the  forfeiture  of  any  recognizance 
taken  by  virtue  of  the  last  preceding  section,  the  justice 
shall  indorse  thereon  his  certificate,  stating,  in  substance, 
that  such  prisoner  did  not  appear  in  discharge  of  such 
recognizance,  and  abide  by  the  judgment  of  tiie  court; 
and  shall  forthwith  file  such  recognizance,  so  indorsed,  with 
die  clerk  of  the  Circuit  Court,  if  the  offense  charged  was 
a  felony,  or  with  the  clerk  of  the  Court  of  Common  Pleas, 
if  the  offense  charged  was  a  misdemeanor;  and  such  clerk 
shall  forthwith  record,  in  the  order  book  of  his  court,  such 
recognizance  and  certificate  of  forfeiture,  and  note  the  same 
on  the  judgment  docket,  and  such  record  shall  have  the 
same  force  and  effect  as  other  recognizances;  and  such  cer- 
tificate, or  the  record  thereof,  shall  be  presumptive  evidence 
of  the  forfeiture  of  such  recognizance."  The  force  and 
effect  intended  to  be  given  to  the  record  of  such  a  recogni- 
zance, and  the  certificate  of  forfeiture,  is  found  in  the  12th 
section  of  the  same  act,  which,  in  reference  to  recogni- 
zances taken  by  a  justice  of  the  peace  for  the  appearance 
of  a  party  accused  before  the  Circuit  or  Common  Pleas 
Court,  to  answer  to  a  criminal  change,  provides  that  such 
recognizance,  together  with  a  transcript  of  the  proceedings 
and  all  papers  in  the  case,  shall  be  forthwith  filed  by  the 
justice  vrith  the  clerk  of  the  Circuit  or  Common  Pleas 
Court,  who  shall  docket  such  cause  for  trial,  and  record 
such  recognizance  forthwith  on  the  order  book  of  such 
court,  and  enter  the  same  on  the  judgment  docket;  and 
from  the  date  of  such  entry,  it  shall  operate  as  a  lien  upon 
all  lands  of  the  parties  thereto  in  the  county;  and  any 
judgment  afterwards  had  upon  it  shall  have  relation  back 
to  the'  date  of  such  entry.  Construing  these  sections  to- 
gether, it  seems  obvious  that  the  object  in  requiring  the 
justice  to  indorse  a  certificate  of  the  forfeiture  on  a  recog* 
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nizanco  taken  under  the  14th  section,  and  the  filing  and  re- 
cording of  the  recognizance  and  certificate  in  the  clerk's 
office  of  the  proper  court,  and  the  entry  thereof  on  the 
judgment  docket,  is  to  make  it  operate  as  a  lien  upon  the 
lands  of  the  parties  thereto,  and  not  to  perfect  it  as  a  valid 
cause  of  action.  The  action,  under  the  statute,  is  brought 
on  the  recognizance,  alleging  a  forfeiture  thereof.  It  is  tlie 
recognizance  and  its  forfeiture  that  gives  the  right  of  action, 
and  not  the  fact  that  it  is  recorded.  The  right  of  action  is 
complete  when  the  recognizance  is  forfeited.  It  was  so  held 
in  Patterson  v.  The  StatCj  12  Ind.  86,  to  which  we  adhere. 

Another  objection  to  the  complaint  is,  that  it  does  not 
allege  that  any  affidavit  had  been  filed  before  the  justice  to 
give  him  jurisdiction  of  the  case,  and  to  authorize  him  to  take 
the  recognizance.  The  justice's  transcript,  which  is  made 
a  part  of  the  complaint,  shows  that  an  affidavit  was  filed 
charging  Gaehenheimer  with  having  obtained  goods  by  false 
pretenses;  that  he  was  arrested  on  a  warrant  issued  by  the 
justice,  and  brought  before  him  on  said  charge,  and  that 
the  recognizance  was  entered  into  for  his  appearance  on  a 
subsequent  day  for  trial.  These  facts  are  sufficient  to  show 
that  the  justice  had  jurisdiction. 

The  matters  set  up  in  the  second,  third,  and  fourth  para- 
graphs of  the  answer,  so  far  as  they  are  material,  would 
necessarily  arise,  or  might  be  given  in  evidence,  under  the 
general  denial.  They  might  have  been  stricken  out  on 
motion;  and  if  the  court  erred  in  sustaining  the  demurrers 
to  them,  it  was  a  harmless  error,  and  cannot  reverse  the 
judgment. 

The  refusal  of  the  court  to  grant  a  new  tri^,  because  the 
finding  was  contrary  to  the  evidence,  remains  to  be  noticed. 
A  bill  of  exceptions  contains  all  the  evidence  given  in  the 
case.  It  consisted  simply  of  the  original  recognizance  and 
the  justice's  certificate  of  forfeiture  indorsed  thereon,  and 
the  record  of  said  recognizance  and  certificate  in  the  Cir- 
cuit Court.  The  recognizance  contains  no  recital  that  an 
affidavit  had  been  filed  before  the  justice  charging  Gachen" 
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heimer  with  a  criminal  offense,  or  that  he  had  heen  appre- 
hended and  brought  before  the  juBtice  on  such  a  chaise. 
The  justice's  transcript,  though  filed  with  the  complaint, 
was  not  given  in  evidence. 

In  Hawkins  v.  The  StatCy  24  Ind.  288,  we  held  that  in  a 
suit  upon  a  forfeited  recognizance  taken  by  a  justice  of  the 
peace,  for  the  appearance  of  the  accused  to  answer  a 
charge  of  felony  in  the  Circuit  Court,  the  facts  showing  the 
authority  of  the  justice  to  take  the  recognizance  must  be 
shown  on  the  trial.  In  the  case  now  under  consideration, 
the  evidence  given  to  the  court  does  not  show  that  the  jus- 
tice had  acquired  jurisdiction  of  the  case,  in  any  manner, 
under  the  statute,  so  as  to  authorize  him  to  take  the  recog- 
nizance, and  the  finding  should  therefore  have  been  for  the 
defendants,  and  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

A.  Iglehartj  for  appellants. 

D.  E.  WiUiamsoTij  Attorney  General,  and  W.  P.  Hargrave^ 
for  the  State. 


MooRi?  and  Others  v.  The  Statk. 

APPEAL  from  the  Franklin  Conmion  Pleas. 

Frazeb,  J. — ^This  was  a  suit  upon  a  forfeited  i^ecogni- 
zance,  conditioned  for  the  appearance  of  Moore  to  answer 
to  an  information  for  a  misdemeanor.  The  general  denial 
was  pleaded,  and  a  demurrer  was  sustained  to  it,  and  this 
is  assigned  for  error.    There  must  be  a  reversal. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer. 

H.  C.  Hannuy  for  appellant. 

D.  U.  Williamson^  Attorney  General,  for  the  State. 
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Stone  v.  Lewman.  m  -g? 

127    5t3; 
88      97 

JuDoxsKT. — PmoMux  TO  SATISFY. — To  a  suit  upon  a  judgment,  the  dc-  lae  m? 

fendant  answered  that  the  judgment  had  been  obtained  by  fraud,  in  his 
defendant's,  absence,  and  that  defendant,  when  he  became  aware  of  the 
judgment,  and  within  the  time  allowed  bj  law,  was  about  to  commence 
proceedings  to  set  aside  said  judgment,  but  the  plaintiff,  in  consideration 
that  the  defendant  would  not  institute  such  proceedings,  and  in  consider- 
ation of  the  release  of  a  claim  which  defendant  then  held  against  him, 
promised  and  agreed  to  satisfy  and  release  said  judgment,  &o. 

lleldf  that  the  facts  pleaded  constituted  a  g^od  answer. 

PucADnro. — ^When  a  defense  which  goes  only  to  ^  part  of  the  cause  of  ac- 
tion is  pleaded  to  the  whole,  the  answer  is  bad. 

Samk. — ^A  pleading  should  allege  facts,  and  not  eyidence. 

Accord  and  Satisfaction. — The  release  of  a  fixed  and  ascertained  debt  is 
not  of  itself  a  sufficient  consideration  to  support  an  accord  and  satisfac- 
tion of  an  ascertained  debt  for  a  larger  sum. 

.    APPEAL  from  the  Putnam  Common  Pleas. 

Frazbb,  J. — Suit  upon  a  j  augment.    The  defendant  was 
Boccessful  below,  and  the  plaintiff  appeals. 

The  fourth  paragraph  of  the  answer,  a  demurrer  to  which 
was  overruled,  alleged  that  the  judgment  sued  on  had  been 
obtained  in  the  defendant's  absence,  and  without  his  per- 
sonal knowledge,  by  the  plaintiff's  fraudulent  suppression 
of  the  facts,  upon  an  account  which  had  been  fully  satisfied ; 
that  the  defendant  returned  to  this  State,  within  a  year 
from  the  rendition  of  the  judgment,  and  being  about  to 
commence  proceedings  to  be  relieved  against  it,  of  which 
the  plaintiff  had  notice,  the  latter  promised  to  enter  satis- 
faction of  the  judgment,  in  consideration  that  the  defend- 
ant would  not  prosecute  proceedings  for  relief,  and  would 
not  press  the  collection  of  a  demand  held  by  him  against 
the  plaintiff,  which  the  defendant  promised  and  faithfully 
performed,  relying  upon  the  plaintiff  to  enter  satisfaction 
of  the  judgment,  which  he  supposed  had  been  done  until 
served  with* process  in  this  suit,  too  late,  under  the  statute,. 
to  institute  proceedings  for  relief  against  the  judgment. 
Vol.  XXVni.— 7 
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"We  perceive  no  error  in  overruling  the  demurrer  to  thia 
defense.  If  its  averments  be  true,  the  collection  of  the 
judgment  would  now  be  a  gross  fraud  upon  the  defendant, 
which  cannot  find  countenance  in  the  law.  All  the  condi- 
tions of  an  estoppel  appear. 

The  fifth  paragraph  of  the  answer  pleaded  in  bar  of  the 
whole  action  a  set-ofif  of  |894  75.  The  judgment  sued  on 
was  for  $998.  To  this  paragraph,  there  was  also  a  de- 
murrer, which  was  overruled.  It  should  have  been  sus- 
tained. A  defense  pleaded  in  bar  of  the  whole  cause  of 
action,  which  is  only  good  as  to  a  part  of  it,  is  bad.  This 
was  well  settled  at  common  law.  There  is  nothing  in  the 
code  changing  the  rule,  and  it  has  been  held  still  to  exist. 
Fearer  v.  Woodjaij  28  Ind.  498. 

The  appellant's  counsel  uiges  another  objection  to  the 
paragraph,  to- wit :  that  the  account  relied  upon  as  a  set-off 
was  in  suit  in  the  action  in  which  the  present  plaintiff  ob- 
tained the  judgment  now  sued  on.  We  cannot,  from  the 
record  before  us,  say  that  that  is  true.  The  items  and 
amounts  are  the  same,  but  we  do  not  think  that,  in  a  ques- 
tion of  pleading,  the  inference  of  identity  can  be  drawn. 
It  is  probable  that  we  would  not  reverse  the  judgment 
because  of  the  error  below  in  overruling  the  demurrer  to 
this  paragraph  of  the  answer.  It  is  evident  that  it  did  not 
injure  the  plaintiff',  for  the  verdict  was  a  general  one  for  the 
defendant',  showing  that  the  set-off  was  not  allowed  by  the 
jury. 

The  sixth  paragraph  of  the  answer  avers  that  the  plain- 
tiff was  indebted  to  the  defendant  in  the  sum  of  $394  75, 
and  in  consideration  thereof,  and  of  the  release  thereof  by 
the  defendant,  the  plaintiff'  had,  before  the  commencement 
of  this  suit,  ^^acknowledged  full  satisfaction  of  the  judg- 
ment sued  on,  and  the  full  and  entire  discharge  of  the  de- 
fendant from  all  liability  on  account  thereof,  and  in  consid- 
eration of  said  indebtedness  the  plaintiff  acknowledged  the 
same  in  full  accord  and  satisfaction  of  said  judgment."  The 
*court^elow  overruled  a  demurrer  to  this  pu^graph. 
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We  are  without  the  aid  of  any  argument  on  behalf  of 
the  appellee.  We  are  not  able,  thus  sitoated,  to  perceive 
any  sufficient  ground  upon  which  to  maintain  the  action  of 
the  court  upon  this  demurrer.  The  pleading  thus  held 
good  is,  it  seems  to  us,  faulty  both  in  substance  and  form. 
It  av^rs  that  th^  plaintiff  ^^  acknowledged  "  three  things :  sat- 
isfaction of  the  judgment,  a  full  discharge  of  the  defendant 
from  liability  thereon,  and  the  defendant's  demand  against 
Iiim  as  a  full  accord  and  satisfaction  of  the  judgment.  If 
by  this  it  is  nieant  to  be  shown  that  the  defendant  admitted 
these  things,  then  the  pleading  is  bad,  because  it  avers 
merely  inconclusive  evidence  of  facts,  instead  of  the  facts 
themselves.  Such  admissions  would  not  bar  the  suit, 
though  they  might  tend  to  prove  that  which  would  be  a 
bar.  If  the  plaintiff  executed  a  release  of  the  judgment, 
or  entered  satisfaction  thereof  in  the  manner  provided  for 
by  law,  a  copy  of  the  instrument  should  have  been  made 
part  of  the  paragraph.  If  there  was  an  accord  and  satis- 
faction, it  should  have  been  alleged,  instead  of  the  mere 
acknowledgment  of  the  defendant  that  there  was  such 
accord  and  satisfaction.  Then  a  release  of  a  debt  of  $394 
fixed,  is  not  of  itself  a  sufficient  consideration  to  support 
an  accord  and  satisfaction  of  an  ascertained  debt  of  (998 
against  the  party  giving  such  release.  Fitzgerald  v.  Smithy 
1  Ind.  310,  and  authorities  cited  in  the  text  and  note.  See 
also  Bateman  v.  Danids,  5  Blackf.  71,  and  note.  The  prin- 
ciple which  runs  through  all  the  cases  upon  the  subject  is 
at  war  with  the  proposition  that  a  matured  money  demand 
can  be  satisfied  by  a  less  sum  than  its  full  amount.  The 
distinction  between  an  accord  and  satisfaction  and  a  release, 
in  this  particular,  where  the  consideration  of  the  latter  is 
open  to  inquiry,  as  it  now  always  is  in  this  State,  is  without 
any  substantial  reason,  and  it  may  be,  in  a  proper  case,  a 
question  whether  that  distinction  should  be  maintained ;  but 
that  inquiiy  is  not  in  the  case  before  us,  and  we  do  not 
therefore  enter  upon  it  now. 

A  variety  of  questions  are  attempted  to  be  presented  by 
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the  appellant  upon  instructions  to  the  jury  given  and  re- 
fused)  and  upon  points  of  practice ;  but  these  questions  are 
not  discussed,  and  under  such  circnmstlances  we  do  not  feel 
called  upon  to  notice  them  in  detail.  It  never  was  intended 
that  this  court  should  be  compelled  to  deliver  voluminous 
opinions  upon  a  great  multitude  of  questions  which  the 
parties  themselves  deem  of  too  little  consequence  to  discuss 
in  such  a  manner  as  to  aid  the  court  in  arriving  at  correct 
results.  We  have  looked  into  the  whole  record,  however, 
and  do  not  perceive  any  other  available  error  in  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrers  to  the 
fifth  and  sixth  paragraphs  of  the  answer,  &c- 

C.  C.  NavCj  for  appellant. 


Ex  Parte  McE[ke, 

Clibk's  Fses.— The  last  clause  of  section  fire  of  the  act  of  1865,  (Aets 
1865,  p.  70,)  which  gives  a  per  diem  of  three  doUars  for  attendance  upon 
court,  is  a  part  of  the  schedule  of  sheriff  *s  fees.  The  clerk  is  not  entitled 
to  the  allowance. 

APPEAL  from  the  Putnam  Common  Pleas. 

Elliott,  C.  J. — ^At  tjie  close  of  the  February  term,  1867,  of 
the  Putnam  Common  Pleas,  McKeCy  the  clerk  of  said  court, 
filed  a  claim  against  the  county  for  $48,  for  sixteen  days 
service  in  attending  court  during  said  term  as  clerk  thereof, 
at  three  dollars  per  day,  and  asked  that  the  same  be  allowed 
by  the  court.  The  allowance  was  refused  and  he  appeals 
here. 

The  claim  is  based  on  the  last  clause  of  section  5  of  the 
act  regulating  fees  of  officers,  &c.,  as  amended  in  1865. 
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Acts  1865,  p-  70.  That  clause  is  as  follows:  "For 
atteuding  court,  per  day,  three  dollars."  The  original  sec- 
tion,  (5,)  in  the  act  of  1855,  and  as  amended  in  1865,  com- 
mences thus:  ^'The  sheriff's  fees  shall  he  as  follows:" 
then  follows  an  itemized  sheriff's  fee  bill.  The  last  clause 
of  the  section  as  it  stood  before  the  amendment  of  1865, 
provided  that  ^  clerks  and  sheriffs  shall  be  entitled  to  re- 
ceive such  reasonable  allowance  for  extra  services  as  the 
board  of  county  commissioners  may  think  right  and  proper, 
to  be  paid  out  of  the  county  treasury."  The  various  items 
of  sheriff's  fees  are  stated  in  the  same  form,  and  stand  in 
the  same  relation  to  each  other  in  the  amended  section  as 
in  the  original.  The  clause  in  controversy,  however,  was 
not  in  the  original  section,  but  is  added  at  the  close  of  the 
section  as  amended,  and  consequently  follows  the  provision 
authorizing  the  board  of  county  commissioners  to  allow 
sherifis  and  clerks  for  extra  services.  But  each  item  of 
fees,  as  stated  in  the  section,  is  independent  of  the  others; 
and  though  the  last  item  allowing  three  dollars  per  day  for 
attending  court  follows  the  provision  relating  to  allow- 
ances for  extra  services  by  the  county  board,  it  is  an  inde- 
pendent item,  having  no  relation  to  that  which  precedes  it, 
and  must  therefore  be  governed  by  the  statement  in  the 
beginning  of  the  section,  that  ^^the  sheriff's  fees  shall  be  as 
follows."  The  subject  of  the  section  is  sheriff's  fees.  The 
clause  under  consideration  does  not  designate  the  officer  to 
whom  the  per  diem  for  attending  court  shall  be  allowed, 
and  it  can  only  be  ascertained  by  reference  to  the  subject  of 
the  section j  to-wit:  sheriff's  fees.  In  the  absence  of  ex- 
press words  including  the  clerk  in  the  provision,  the  reason, 
if  any,  for  doing  so,  may  be  looked  to  in  determining  the  in- 
tention of  the  legislature;  but  we  do  not  perceive  anything 
in  that  view  of  the  question  to  aid  the  appellant.  Very 
many  of  the  duties  devolving  on  the  sheriff^  as  the  officer 
of  the  court  in  term,  are  without  any  specific  fees.  They 
cannot  be  taxed  to  parties  litigant,  and  may  well  justify 
such  an  allowance.     The  same  reason  does  not  seem  to 
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apply  to  the  clerk,  as  for  every  material  service  rendered  by 
him  in  term,  the  law  attaches  a  remunerating  specific  fee. 
He  is  in  attendance  upon  the  court  because  the  duties  of 
his  office,  for  which  he  is  amply  paid,  are  there  to  be  per- 
formed, and  no  reason  is  seen  why  an  additional  compensa- 
tion should  be  ^ven  him  from  the  county  treasury,  simply 
because  of  his  presence  in  court. 

The  judgment  of  the  court  below  is  affirmed,  with 
costs. 

Grbgobt,  J.,  diasenUng. — ^I  cannot  concur  in  the  opinion 
of  the  court.  I  think  the  act  of  March  8d,  1865,'  (Acts 
1865,  p.  70,)  too  plain  for  construction.  The  act  amended, 
is  that  regulating  the  fees  of  officers.  The  subject  matter 
is  not  the  fees  of  sheriffs,  and  the  fifth  section  of  the  origi- 
nal act  does  not  wholly  relate  to  such  fees,  but  contains  a 
provision  in  relation  to  clerks.  The  portion  of  the  act 
under  consideration  is  this :  ^^  Clerks  and  sheriffs  shall  be 
entitled  to  receive  such  reasonable  allowance  for  extra 
services  as  the  board  of  county  commissioners  may  think 
right  and  proper,  to  be^  paid  out  of  the  county  treasury. 
"  For  attending  court,  per  day,  three  dollars."  By  what  rule 
of  grammatical  or  legal  construction  can  the  latter  clause 
be  made  to  relate  to  sherifis  alone,  and  not  to  clerks?  It  is 
said  that  the  section  relates  to  the  fees  of  sheriffs.  But 
does  it  not  abo  relate  to  the  compensation  of  clerks  ?  It  is 
idle  to  say  that  there  is  no  reason  for  such  a  compensation  to 
clerks.  This  is  a  matter  for  the  le^slature  to  consider,  and 
not  the  courts. 

I  think  the  action  of  the  court  below  was  wrong,  and 
against  the  general  practice  of  the  Circuit  and  Common 
Pleas  Courts  of  the  State. 

D.  M  Williamson  and  A.  Doggy ^  for  appellant. 
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LsAfis. — ^DstTkvcnoir  or  PssMiBSfl  bt  Fibs. — ^In  the  abseaoe  of  a  eoTe- 
n»ni  to  rebaild,  a  tenant  is  not  relieTed  of  his  express  contract  to  paj 
rent  by  the  accidental  destruction  of  the  demised  premises,  unless  it  is  so 
stipulated  in  the  lease. 

Sams. — Lxabb  or  Pabt  or  ▲  Buildibo. — ^The  lease  of  a  part  of  a  building, 
as  of  a  cellar  or  an  upper  room,  is  an  exception  to  this  general  rule,  be- 
cause bj  the  destruction  of  the  building  there  remsiins  nothing  upon 
which  the  demise  can  operate. 

Samx. — Where  a  lease  was  made  of  «  saw-mill,  and  of  one  room  in  an 
a4}oining  factory,  and  both  the  saw*mill  and  factory  were  acci- 
dentally destroyed  by  fire^  it  was  held  that  the  lessee  was  discharged  fVom 
his  obligation  to  pay  rent  for  the  room  in  the  factory,  but  not  for  the  saw- 
mill, and  that  the  rent  should  be  apportioned  as  in  case  of  a  partial 
eTiction  of  a  tenant. 

APPEAL  from  the  Decatur  Common  Pleas. 

Fbazeb,  J. — ^The  appellant  sued  the  appellee  to  recover 
rents.  The  facts  were  that  the  appellant,  on  the  7th  oT 
March,  1864,  owned  a  saw-mill  and  a  woolen  factory.  The 
two  buildings  were  separate,  but  side  by  side.  The  ma- 
chinery of  both  was  propelled  by  water  drawn  from  the 
pool  pf  one  dam,  but  each  had  its  separate  forebay  and 
water  wheel.  On  that  day,*  the  saw-mill  and  one  room 
of  the  factory  building  (for  a  carpenter  shop,)  which  had  an 
entrance  from  the  saw-miU,  were  leased  to  the  appellee  for 
three  years,  the  appellee  agreeing  to  pay  quarterly  therefor 
the  sum  of  three  hundred  dollars  per  annum.  The  appellee 
took  possession  of  the  leased  property  on  the  day  of  the 
contract;  and  while  in  possession,  on  tiie  9th  of  June  fol- 
lowing, both  buildings,  with  their  contents,  except  the 
water  wheels,  basements  and  such  parts  as  were  protected 
by  the  water,  were  consumed  by  a  fire,  originating  in  the 
carpenter  shop.  In  December  following,  Green  ^  Cb.,  real 
estate  agents,  caused  an  advertisement  to  be  published  in  a 
newspaper  offering  the  property  for  sale.  Oreen  ^  Co.  were 
authorized  by  the  appellant  to  sell  the  property,  only  sub- 
ject to  the  appellee's  lease,  and  the  appellant  had  no  part  in 
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framing  or  publishing  the  advertisement.  The  property, 
however,  was  not  sold.  After  the  conflagration^  neither 
party  exercised  any  manual  control  of  the  property  leased. 
The  question  presented  is,  whether,  under  the  circmn- 
rtances,  the  plaintiff  can  recover  rent  for  the  premises 
after  the  destruction  of  the  buildings  by  fire?  The  general 
doctrine  that  in  the  absence  of  a  contract  to  rebuild,  a  ten- 
ant agreeing  expressly  to  pay  rent  is  not  relieved  of  that 
obligation  by  the  accidental  destruction  of  the  building 
leased,  unless  it  is  so  provided  in  the  contract,  is  so  well 
established  and  understood  that  it  is  needless  to  refer  to  the 
authorities  supporting  it.  There  are,  however,  some  com- 
paratively recent  cases  in  which  an  exception  to  this  rule 
has  been  held  to  exist.  Winton  v.  Comishj  6  Ohio  477; 
Kerr  v.  Merchant's  Exchange  Co.y  8  Ed.  Ch.  815;  Stock- 
well  V.  Hunter^  11  Met  448;  Graves  v.  BerdaUj  26  K  Y.  498. 
This  exception  applies  only  to  cases  where  the  demise  is  of 
part  of  an  entire  building,  as  a  cellar  or  upper  room;  and 
it  is  founded  upon  the  idea  that  in  such  cases  it  is  not  the 
intention  of  the  lease  to  grant  any  interest  in  the  land,  save 
for  the  single  purpose  of  the  enjoyment  of  the  apartment 
demised,  and  that  when  that  enjoyment  becomes  impossi- 
ble, by  reason  of  the  destruction  of  the  building,  there 
remains  nothing  upon  which  the  demise  can  operate.  The 
leading  one  of  those  cases,  WirUon  v.  Camisfij  presented 
strong  reasons  of  justice  and  policy  for  the  ruling;  the 
lessee  of  a  lower  room,  cellar,  or  part  of  a  building  of  sev- 
eral stories,  in  that  case,  interposing  to  prevent  the  erection 
of  a  new  structure  by  the  landlord.  Had  he  succeeded,  a 
valuable  lot  in  CiTicinnati  must,  in  consideration  of  a  yearly 
rental,  probably  bearing  no  reasonable  proportion  to  its 
value,  have  remained  for  over  two  years  unimproved. 
That  no  such  consequence  could  have  been  intended  by  the 
parties,  it  is  not  easy  to  controvert.  We  are  satisfied  to 
follow  the  doctrine  of  these  cases.  It  is,  in  the  case  before 
us,  applicable  to  the  carpenter  shop,  but  not  to  the  saw-milL 
It  results  that  the  lessee  must  pay  rent  for  the  latter.    Ab 
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the  contract  was  entire,  there  must  be  an  abatement  of  the 
rent  on  account  of  the  destraction  of  the  factory.  Justice 
can  only  be  done  in  the  case  by  apportioning  the  rent,  as  in 
cases  where  a  part  of  thq  premises  is  lost  to  the  tenant  by 
the  act  of  God,  or  he  is  evicted  of  part  by  title  paramount. 
Taylor^s  LajuOard  and  Tenant^  §§  885,  886. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J*.  Gravin  and  O.  B.  Oryderij  for  appellant. 

B.  W.  Wibon,  for  appellee.  , 


Newman  and  Others  v.  Wbight. 

This  was  a  suit  for  the  price  agreed  to  be  paid  for  a  miUtary  sujbstitutc. 
The  judges  being  eqnaUy  divided  in  opinion  upon  the  questions  pre- 
sented, the  judgment  of  the  court  below  was  affirmed  by  operation  of 
law. 

APPEAL  from  the  Marion  Circuit  Court. 

Gregobt,  J. — ^This  was  an  action  brought  by  Wright 
against  Newman  and  eight  others,  to  recover  the  sum  of 
$1,075,  the  price  agreed  to  be  paid  by  the  defendants  for 
Wrighfs  services  in  procuring  a  substitute  for  Andrewsy  one 
of  the  defendants.  The  defendants  had  organized  them- 
selves into  a  *^  draft  insurance  company,"  and  Andrews^  one 
of  their  number,  having  been  drafted,  they  selected  an 
agent  from  among  their  number  to  procure  a  substitute  for 
him.  A  contract  was  made  with  Wright  for  a  substitute  for 
fl,075.  The  defense  was,  that  by  the  contract  Wright  was 
to  furnish  Andrews  with  a  certificate  of  exemption  on  or 
before  the  16th  of  Marchj  the  day  set  for  the  examination 
of  the  drafted  men  from  the  third  ward  of  the  cily  of  Ir^ 
dicmoepclUSy  and  that  the  certificate  was  not  furnished  at  that 
time,  but  some  days  later. 
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The  main  question  involved  arises  on  instmctions  given, 
and  instructions  refused.  The  court  below  instructed  the 
jury  as  follows,  over  the  objection  and  exception  of  the 
appellants: 

1.  <<If  the  jury  believe  from  the  evidence  that  the  de- 
fendants agreed  to  pay  plaintiff  the  sum  of  f  1,075  for  pro- 
curing Andrews  to  be  exempted  from  military  service  as  a 
drafted  man,  and  that  plaintiff  did  procure  him  to  be  ex- 
empted in  a  reasonable  time  thereafter,  then  the  plaintiff* 
should  recover,  unless  the  parties,  when  the  contract  was 
made,  saw  fit  to  make  the  time  of  procuring  such  exemp- 
tion an  essential  part  of  the  contract.  It  was  not  an  essen- 
tial part  thereof,  unless  the  parties,  at  the  time  the  contract 
was  made,  so  regarded  and  treated  it;  and  in  determining 
whether  the  parties  so  regarded  it,  the  jury  may  consider  the 
subject  matter  of  the  contract,  and  the  conduct  and  lan- 
guage of  the  parties  at  the  time  and  after  the  contract  was  . 
made. 

2.  ^'  The  complaint  in  this  case  alleges  that  the  plaintiff' 
agreed  to  procure  the  exemption  of  the  defendant  Andrews 
from  service  as  a  drafted  man  by  procuring  a  substitute  for 
him,  to  be  received,  credited  and  accepted  in  his  stead  by 
the  proper  military  authorities,  and  that  he  did  procure 
such  substitute,  who  was  mustered  in,  accepted  and  received 
in  the  place  of  Andrews^  and  procured  from  the  proper  mil- 
itary authorities  a  certificate  of  such  exemption.  Under 
this  complaint,  it  is  incumbent  on  the  plaintiff  to  show 
a  substantial  compliance  with  the  contract  set  out  in  the 
complaint,  and  that  compliance  must  have  been  accom- 
plished within  such  time  as  to  effect  the  purpose  the 
parties  had  in  view  when  the  contract  was  made.  If 
the  plaintiff  has  not  thus  complied  with  his  part  of  the 
contract,  he  cannot  recover;  and  it  follows  that  a  sub- 
stantial compliance  by  plaintiff  will  entitle  him  to  re- 
cover. His  case  must  be  made  out  by  a  preponderance  of 
evidence. 

8.^  ^If  the  evidence  conflicts,  you  will  reconcile  it  if  poa- 
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sihle;  if  not  reconcilable,  yoa  will  accept  such  part  as  you 
credit. 

4.  '^  The  mustering  in  of  Smpaon^  at  Cairo^  operated  as  u 
release  of  Andrews  from  the  date  of  thct  acceptance  and 
muster,  and  from  that  date  he  was  the  legal  substitute  of 
Andrews^  and  as  such  bound  to  do  military  service  for  the 
United  States." 

The  instructions  refused  embraced  the  other  theory  of  the 
case,  that  it  was  the  furnishing  the  certificates,  the  evidence 
of  the  muster-in  of  Simpson  at  CSztro,  which  exempted  An- 
drews from  military  service,  and  not  the  fact  itself. 

The  act  of  Congress  provides  ^Hhat  any  person  drafted 
into  the  military  service  of  the  United  States  may,  before  the 
time  fixed  for  his  appearance  for  duty  at  the  draft  rendez- 
vous, furnish  an  acceptable  substitute,  subject  to  such  rules 
and  regulations  as  may  be  prescribed  by  the  Secretary  of 
War."  TJ.  S.  Statutes  at  Large,  1868-4,  §  5,  p.  6.  The  rules 
and  regulations  could  only  relate  to  the  acceptance  of  the 
substitute,  for  it  would  be  a  fraud  on  the  rights  of  the 
drafted  man  for  the  government  to  accept  a  substitute  and 
muster  him  into  her  service,  and  then,  by  rules  and  regula- 
tions, deprive  the  former  of  the  benefit  of  such  substitution. 

I  think,  under  the  act  of  Congress,  that  when  the  United 
States  accepted  Simpson  as  the  substitute  of  Andrews^  and 
mustered  the  former  into  the  military  service,  that  the  latter 
was  thereby  discharged.  The  presumption  in  law  is  that 
the  government  will  do  her  duty  to  her  citizens. 

There  are  some  minor  questions  argued  by  counsel,  but 
I  do  not  think  they  are  properly  presented  by  the  record  so 
as  to  entitle  them  to  the  consideration  of  this  court. 

I  think  the  judgment  ought  to  be  afiSrmed. 

Elliott,  C.  J. — In  this  case  I  fully  concur  in  the  forego- 
ing opinion  of  Greoobt,  J.,  and  therefore  am  of  the  opinion 
that  the  judgment  should  be  affirmed. 

Fbazbb,  J. — ^There  was  evidence  tending  to  show  that  by 
the  contract  the  plaintiff  undertook  to  furnish  not  only  a 
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Bubstitate  for  Andrews^  but  a  certificate  of  the  fact  before 
March  16tli,  the  day  fixed  for  Andrews  to  be  examined  as  to 
his  fitness  for  military  service,  and  this  was  not  done  until 
afterwards.  It  also  appeared  in  evidence  that  by  the  actual 
practice  of  the  government,  a  drafted  man,  after  being  mus- 
tered in  and  sent  from  the  State,  would  not  be  released 
from  service  though  a  substitute  had  been  actually  fur- 
nished before  he  was  mustered.  The  court  below  refused 
the  following  instruction : 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff, 
in  consideration  of  defendants'  promise  to  pay  him  $1,075 
therefor,  agreed  on  the  11th  day  of  Marchj  1865,  to  procure 
a  certificate  from  the  proper  military  authority  that  a  sub- 
stitute for  I/j/man  N.  Andrews  had  been  mustered  into  the 
naval  service,  and  to  have  said  certificate  accepted  by  the 
Provost  Marshal,  and  said  Andrews  released  from  the  draft 
by  said  Provost  Marshal,  before  the  time  fixed  for  the  ex- 
amination of  drafted  men  from  the  third  ward  in  the  city 
of  IndianapoliSy  to-wit :  the  16th  day  of  March,  1865 ;  and 
if  said  Wright  failed  to  procure  such  certificate,  and  failed 
to  have  it  accepted  by  the  Provost  Marshal,  and  failed  to 
have  said  Andrews  released  by  the  Provost  Marshal  from 
the  draft  by  the  16th  day  of  March,  1865,  then  they  will 
find  for  defendants." 

I  am  of  opinion  that  this  instruction  ought  to  have  been 
given,  and  that  the  judgment  below  should  therefore  be  re- 
versed. As  a  case  can  never  be  authority  where  this  court 
is  equally  divided,  as  now,  I  do  not  deem  it  necessary  to 
give  the  reasons  upon  which  my  opinion  is  founded.  In- 
deed I  think  that  as  a  general  rule,  it  is  better  in  such  cases 
that  the  judges  should  be  satisfied  with  merely  fulfilling 
the  requirement  of  the  statute,  and  give  only  a  written 
opinion  upon  each  point  in  the  case. 

Bay,  J. — ^I  think  the  appellant  had  the  power  to  contract 
not  only  for  a  legal  right  to  exemption  from  the  military  ser- 
vice, but  that  such  right  should  be  recognized  by  the  proper 
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officer  of  the  government  before  a  time  fixed.  Sach  an 
issue  was  tendered  by  the  evidence,  and  should  have  been 
distinctly  submitted  to  the  jury  by  giving  the  instruction 
on  that  point  asked  by  the  appellant. 

The  government  had  a  perfect  right  to  determine  by 
proper  regulations  when,  and  under  what  limitations,  the 
acceptance  of  a  substitute  should  discharge  a  drafted  man, 
and  both  parties,  having  contracted  in  view  of  such  regula- 
tions, are  bound  by  tiiem.  In  my  judgment,  this  case 
should  be  reversed  for  the  refusal  to  give  the  instruc- 
tion asked  by  the  appellants,  and  because  the  finding  is  not 
sustained  by  the  evidence. 

J.  T.  Bye  and  A.  G.  Harris^  for  appellants. 

A.  O.  Porter  J  B,  Harrison  and  W.  P.  Fishback^  for  appellee. 


Ollkman  v.  Reagan's  Administrator.  I  g  jg 

|io8    Iw 

Ca-p>BTii«9AaiP. — MAKSHALUia  or  Asbets. — ^Where  a  sunriying  partner, 
vfter  exhausting  the  partnership  assets,  is  compelled  to  pay  the  residue  of 
the  partnership  debts  out  of  his  own  meanS|  he  is  entitled  to  rocoyer 
from  the  estate  of  the  deceased  partner  a  moiety  of  the  amount  thus  paid. 

auis. — ^The  claim  of  the  suryiying  partner  is  not,  in  such  case,  a  joint  or 
partnership  debt,  which  in  the  distribution  of  the  estate  of  the  deceased 
partner  can  be  postponed  till  other  debts  are  paid,  but  is  an  indiyidnal 
debt^  and  entitled  to  share  pro  rata, 

APPEAL  from  the  Morgan  Common  Pleas. 

Elliott,  C.  J. — OUeman  and  Reagan  were  partners  in  the 
mercantile  business.  Beagan  died,  leaving  the  business 
of  the  partnership  unsettled.  OJkman^  as  the  surviving 
partner,  settled  the  business  of  the  firm,  and  after  apply- 
ing all  the  partnership  assets  to  the  payment  of  the  debts 
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of  the  firm,  a  considerable  amount  remained  unpaid,  which 
OUeman,  as  the  surviving  partner,  was  compeUed  to  and 
did  pay  out  of  his  individual  means.  He  subsequently 
sued  Thomburghy  as  the  administrator  of  BeagaUj  for  one 
moiety  of  the  amount  so  paid,  and  recovered  a  judgment 
for  $705.  But  the  court,  regarding  the  amount  so  recovered 
OS  being  in  the  nature  of  a  partnership  debt,  made  an  order 
postponing  the  payment  thereof,  until  all  the  individual  lia- 
bilities of  said  decedent  were  first  pmd.  OUerrum  excepted 
to  this  order,  and  appeals  to  this  court.  The  assets  in  the 
hands  of  the  administrator  are  not  sufficient  to  pay  the 
individual  indebtedness,  and  an  order  has  been  made  to 
settle  the  estate  as  insolvent;  and  hence,  if  the  order  of  the 
court  giving  priority  to  the  other  claims  against  the  estate 
be  correct,  OUeman  will  receive  nothing  on  his  claim. 

The  general  rule  of  law  is,  that  not  only  the  partnership 
property,  but  the  individual  property  of  each  partner  also, 
is  liable  for  the  payment  of  the  debts  of  the  partnership. 
But  in  case  of  the  death  of  one  of  the  partners,  the  duty 
of  closing  the  business  of  the  partnership  devolves  upon 
the  survivor,  who  is  therefore  entitled  to  the  possession  of 
the  property  of  the  partnership,  and  at  common  law  was 
alone  liable  to  be  sued  for  the  partnership  debts.  But 
the  executor  or  administrator  of  the  deceased  partner  was 
liable  in  equity.  See  Weyer  v.  Thomburghy  15  Ind.  124,  and 
the  authorities  there  cited. 

If,  however,  a  partner  becomes  a  bankrupt  or  insolvent, 
equity  will  marshal  the  assets  on  distribution.  The  rule  in 
such  cases  is  stated  thus:  "The  joint  creditors  have  the 
primary  claim  upon  the  joint  fund,  in  the  distribution  of 
the  assets  of  bankrupt  or  insolvent  partners,  and  the  part- 
nership debts  are  to  be  settled  before  any  distribution 
of  the  funds  takes  place.  So  far  as  the  partnership  property 
has  been  acquired  by  means  of  partnership  debts,  those 
debts  have,  in  equity,  a  priority  of  claim  to  be  discharged ; 
and  the  separate  creditors  are  only  entitled  in  equity  to  seek 
payment  from  the  surplus  of  the  joint  fund,  after  the  sat- 
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isfaction  of  the  joint  debts.  The  equity  of  the  rule,  on  the 
other  hand,  equally  requires  that  the  joint  creditors  should 
only  look  to  the  surplus  of  the  separate  estates  of  the  part- 
ners, after  payment  of  the  separate  debts/'  8  Kent  Com. 
64.  This  rule,  though  not  universally  recognized,  is  un- 
doubtedly supported  by  a  strong  current  of  authority.  An 
exception  to  it,  however,  has  been  recognized  by  some  of 
the  cases.  It  is  this:  that  where  there  is  no  joint  property 
and  no  living  solvent  partner,  the  joint  creditors  are  en- 
titled to  share  the  separate  property  pari  passu  with  the 
separate  creditors.  But  in  Weyer  v.  Thomburgky  supra,  the 
court  refused  to  recognize  this  exception.  We  do  not  find 
it  necessary  to  discuss  that  question  here,  as  we  do  not  think 
the  claim  upoh  which  the  appellant  recovered  his  judg- 
ment a  joint  one,  within  the  meaning  or  spirit  of  the  rule. 

True,  the  money  sought  to  be  recovered  was  paid  by  the 
appellant  on  joint  or  partnership  liabilities.  But  when  the 
partnership  assets  were  exhausted  in  the  payment  of  part- 
nership liabilities,  leaving  a  portion  of  the  partnership  debts 
unpaid,  equity  required  that  the  administrator  of  the  de- 
ceased partner  should  contribute  from  the  funds  of  the 
estate  equally  with  the  surviving  partner  to  the  payment  of 
the  residue.  Failing  to  do  so,  the  surviving  partner  was 
compelled  to  pay  the  whole  out  of  his  private  means.  One- 
half  the  amount  so  paid  was  so  much  money  advanced  and 
paid  by  him  for  the  use  of  the  estate  of  the  deceased  part- 
ner. It  was  not  a  debt  against  the  firm,  and  could  not 
share  in  the  distribution  of  the  partnership  assets.  It  was 
an  individual  debt  due  to  the  appellant  from  the  estate  of 
the  decedent,  and  we  are  not  aware  of  any  principle  of 
equity  that  denies  him  the  right  to  a  distributive  shai'e  of 
the  property  of  the  decedent  with  the  other  separate 
creditors. 

We  think,  therefore,  that  the  court  below  erred  in  making 
the  order  postponing  the  payment  of  the  appellant's  judg- 
ment until  all  the  individual  liabilities  of  said  decedent 
were  paid.    The  order  is  therefore  reversed  and  set  aside, 
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with  costs,  and  tho  court  below  is  directed  to  allow  the  ap- 
pellant's judgment  to  be  paid  Tpro  rata  with  the  other  claims 
against  said  estate. 

L.  Barboxvrj  for  appellant. 

W.  B.  Harrison  and  W.  S.  Shirley j  for  appellee. 


6^  Weaver  v.  The  Trustees  op  the  "Wabash  ^nd  Erie  Canal. 

Pabtixs. — ^Teustsb  op  ah  EzpBKfls  Tbubt. — Cajtal. — The  Wabash  and 
Erie  Canal  being  <rat  of  repair  and  unfit  for  navigation,  and  the  trustees 
being  unable  to  make  the  necessary  repairs,  an  association  was  formed 
of  those  interested  in  the  nayigation  of  the  canal,  for  the  purpose  of 
making  a  contract  with  the  trustees  to  receive  the  tolls  and  keep  the 
canal  in  repair.  The  members  of  the  association  subscribed  certain 
sums,  whichi,  by  the  articles  of  association,  were  to  be  paid  in  assess- 
ments of  a  certain  per  cent,  upon  the  caU  of  a  board  of  managers  ap- 
pointed by  tbe  association.  It  was  farther  provided  that  if  the  assess- 
ments were  not  paid,  the  board  of  trustees  of  the  canal  should,  upon 
request  of  the  board  of  managers  of  the  association,  sue  for  such  assess- 
ments in  their  corporate  name,  and  hold  the  san;ie  for  the  use  of  the  board 
of  managers. 

Held,  that  the  board  of  trustees  of  the  canal  was  made  the  trustee  of  an 
express  trust,  and  might  sue  to  recover  an  assessment  in  its  own  name. 

Heldf  also,  that  the  power  conferred  upon  the  board  of  trustees  was  coupled 
with  an  interest. 

Ileldf  also,  that  the  objects  of  the  association  were  not  against  public  policy. 

Same. — The  provision  in  section  4  of  the  code,  that  the  words  "'trustee  of  an 
express  trust'  shall  be  construed  to  include  a  person  with  whom,  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another, "  does  not  re- 
strict but  rather  enlarges  the  meaning  of  the  words  "  trustee  of  an  ex- 
press trusty"  as  used  in  a  preceding  part  of  the  section. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 
Elliott,  C.  J. — Suit  by  the  Trustees  of  tlie  Wabash  anH 
Erie  Canal  against  Weaver^  the  appellant,  to  recover  assess- 
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ments  on  stock  subscribed  by  him  in  a  co-partnership  asso- 
ciation, known  as  the  "  Wabash  and  Erie  Canal  Company^*' 
organized  for  the  purpose  of  repairing  and  maintaining  the 
Wabash  and  Erie  Canal  from  Terre  Haute  to  the  Ohio  state 
line,  "as  a  permanent  channel  of  transportation  and  inland 
commerce," 

The  appellant  demurred  to  the  complaint,  for  the  follow- 
ing causes: 

'^  1.  There  is  a  defect  of  parties,  in  this,  that  the  said 
Wabash  and  Erie  Canal  Company  should  have  been  made  a 
party  defendant  to  answer  as  to  its  interest  in  the  subject 
matter  of  the  action." 

"2.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action." 

The  demurrer  was  overruled,  and  the  appellant  declining 
to  answer  over,  a  final  judgment  was  rendered  against  him, 
in  favor  of  the  plaintiffs,  for  six  hundred  dollars  and  costs. 
The  ruling  of  the  court  on  the  demurrer  raises  the  only 
questions  presented  here. 

The  complaint  alleges,  inter  aliaj  that  on  the  first  day  of 
May^  1866,  the  appellant  and  others,  numbering  over  three 
hundred  persons,  entered  into  an  agreement  of  co-partner- 
ship, which  is  copied  at  length  and  made  a  part  of  the 
complaint,  consisting  of  a  preamble  and  ten  articles.  The 
objects  of  the  association  are  stated  in  the  preamble,  which 
is  as  follows : 

"Whereas,  by  reason  of  recent  injuries,  by  floods  and 
otherwise,  to  the  Wabash  and  Erie  Canal  and  its  feeders,  in 
the  State  of  Indiana^  a  larger  sum  of  money  is  needed  to 
put  the  same  in  good  order  and  ke^  it  in  navigable  condi- 
tion than  Hugh  McCuUochy  Alfred  P.  Edgerton  and  Flmj' 
Hoaglandj  the  present  contractors  for  repairs,  have  at  their 
disposal,  derived  from  the  revenues  of  said  canal,  or  are 
willing  to  advance;  and  they  are  willing  to  surrender tbeir 
contract  with  the  board  of  trustees  therefor,  for  the  pur- 
pose of  enabling  a  new  company  to  be  organized,  withi 
Vol.  XXVm.- 
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larger  means  and  more  extended  business  interests  and  influ- 
ence, wjiich,  under  a  longer  contract,  and  upon  more  favor- 
able terms,  can  secure  the  repair  and  maintenance  of  the 
canal  from  the  state  line,  between  the  States  of  Ohio  and 
Indiana^  to  such  point  south  of  LafayettCy  and  not  further 
south  than  Terre  HauUj  Indiana^  as  may  be  agreed  on,  as  a 
permanent  channel  of  transportation  and  inland  commerce; 
and  whereas  the  maintenance  of  the  canal  is  essential  to 
the  prosperity  and  business  interests  of  the  whole  country 
through  which  it  passes,  for  the  purposes  aforesaid,  there- 
fore the  undersigned,  to  obtain  and  secure  these  desirable 
ends,  and  for  no  other  purpose,  hereby  associate  ourselves 
OS  partners,  under  the  name  and  style  of  ^The  WabcLsh  and 
Erie  Canal  Company^  to  commence  the  business  of  repair- 
ing and  maintaining  said  canal,  during  the  period  for  which 
said  contract  may  be  obtained,  upon  the  conditions  and 
terms  following,  to-wit :  '* 

The  first  article  provides  that  McOaUoch^  Edgerton  and 
Hoaghmd  shall  surrender  their  contract  to  the  board  of 
trustees,  become  parties  to  the  new  partnership,  and  con- 
tribute their  material  and  personal  property  on  hand,  de- 
fiigned  for  the  repairs  of  the  canal,  as  capital  in  the  new 
partnership,  at  its  appraised  value,'  &c. 

'The  second  and  third  articles  are  as  follows : 

"2.  For  the  purpose  of  securing  the  objects  of  this  com- 
pany without  embarrassment,  and  to  inspire  public  confi- 
dence in  its  ability,  it  is  agreed  that  the  capital  shall  be  two 
hundred  thousand  dollars,  or  as  near  that  sum  as  it  may  be 
found  practicable  to  make  the  same,  divided  into  shares  of 
one  hundred  dollars  each;  and  the  sums  agreed  to  be  con- 
tributed by  the  parties  hereto  are  appended  to  their  names 
respectively,  and  payments  shall  be  made  thereon,  and  the 
profits  and  losses  of  the  adventure  borne  and  shared,  in  pro- 
pbrtion  to  the  capital  so  contributed  and  paid  in  as 
aforesaid. 

"8.  In  order  to  facilitate  the  raising  of  the  money  upon 
4;he  capital  so  agreed  to  be  contributed  as  aforesaid,  in  such 
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sums  and  at  such  times  as  the  exigencies  of  the  company 
may  require,. to  prevent  delinquencies,  and  to  enable  the 
board  of  trustees  of  the  Wabash  and  Erie  Canal  to  have 
such  canal  kept  and  maintained  in  repair  through  their  con- 
templated contract  with  this  company,  to  the  extent  of  the 
rights  thereby  to  be  conferred,  so  as  to  give  them  the  full 
benefit  of  such  contract,  it  is  agreed  that  the  executive 
committee  hereinafter  provided  for,  who  shall  be  the  au- 
thorized agents  of  this  company  for  that  pui-pose,  may,  in 
their  discretion,  assess  calls  upon  the  capital  contributed 
smd  agreed  to  be  paid  as  aforesaid,  of  not  more  than 
twenty  per  cent,  for  the  fii^^t,  and  ten  per  cent,  for  any  sub- 
sequent one,  payable  in  not  less  than  thirty  days  from  the 
time  the  same  is  made,  without  any  relief  from  valuation  or 
appraisement  laws;  and  in  the  event  that  the  same  are  not 
promptly  paid  to  said  executive  committee,  the  board  of 
trustees  aforesaid  may,  upon  the  request  of  said  commit- 
tee, enforce  the  payment  of  such  assessments  by  suit  in 
their  corporate  name  against  the  respective  delinquents, 
and  hold  the  money  collected  in  trust  for  this  company,  and 
shall  pay  it  over  to  said  executive  committee  for  expendi- 
ture under  the  contract  so  to  be  made  for  repairing  and 
maintaining  said  canal  as  aforesaid.  Provided,  however, 
that  nothing  herein  contained  for  the  enforcement  of  calls 
from  delinquents  shall  be  construed  to  give  said  trustees  any 
right  to  demand  that  assessments  or  calls  shall  be  made,  or 
money  raised  from  the  members  of  this  company,  or  any 
control  of  money  advanced  pr  needed  for  repairs,  otherwise 
than  shall  be  agreed  for  in  the  contract  to  be  made  between 
them  and  the  company  as  aforesaid." 

Article  four  provides  for  the  organization  of  a  board  of 
managers  and  the  appointment  by  it  of  an  executive  con)- 
mittee  and  a  general  superintendent. 

The  sixth  article  declares  that  the  contract  to  be  made 
with  the  board  of  trustees  of  the  canal  ^^  shall  not  bind  the 
company  to  keep  the  canal  in  repair  for  any  definite  time, 
or  to  any  agreed  extent,  unless  the  tolls  and  revenues 
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thereof  shall  be  found  sufficient  to  make  the  canal  self-sufl- 
taining,  unless  the  company  shall  choose  so  to  do." 

The  other  articles  are  not  material  to  the  questions  in- 
volved here,  and  therefore  need  not  be  referred  to. 

It  further  appears  by  the  complaint,  that  the  company 
was  duly  organized  on  the  26th  of  May^  1866,  by  the  elec- 
tion of  a  board  of  managers,  the  appointment  of  an  execu- 
tive committee  and  a  general  superintendent,  as  provided 
hy  the  articles  of  association,  and  that  on  the  23d  day  of 
June,  1866,  said  company  entered  into  a  written  contract 
with  the  trustees  of  the  canal,  which  is  also  made  a  part  of 
the  complaint,  and  by  which  it  is  provided,  among  other 
things,  "that  the  said  board  of  trustees,  for  the  purpose  of 
preserving,  as  far  as  in  their  power,  the  navigation  of  that 
part  of  said  canal  from  the  lower  lock,  in  the  city  of  Terre 
ITautey  to  the  Ohio  state  line,"  did  thereby  "  set  apart  and 
apply,  for  the  use  of  said  Wabash  and  Erie  Canal  Company 
contractors,  all  the  tolls  and  revenues  to  be  derived  or 
which  may  aci/crue  from  the  above  specified  part  of  the 
canal,"  during  the  term  of  said  agreement,  with  full  power 
to  collect  and  use  the  same  for  the  purposes  therein  stated. 
In  consideration  whereof,  the  said  canal  company  agree  and 
bind  themselves  to  maintain  and  preserve  the  navigation  of 
that  part  of  said  canal  herein  before  specified,  from  the  first 
day  of  July^  1866,  until  the  first  day  of  July,  1878,  and  to 
keep  and  preserve  the  same  in  good  order  for  use,  with  all 
its  structures,  within  the  limits  specified,  including  locks, 
dams,  dam  abutments,  aqueducts,  waste  weirs  and  embank- 
ments, and  all  the  works  appurtenant  to  said  canal,  and 
which  the  board  of  trustees  are  required  to  keep,  maintain 
and  preserve.  It  also  provides  that  the  collectors  of  tolls 
and  revenues  shall  be  appointed  by  the  board  of  trustees, 
upon  the  recommendation  of  said  canal  company,  who  shall 
determine  the  number,  location,  compensation,  time  and 
manner  of  payment  of  the  same,  and  that  all  the  tolls  and 
revenues  of  said  portion  of  the  canal  shall  be  received  and 
collected  by  the  collectors  so  appointed,  and  shall  be  depos- 
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ited  in  such  national  or  state  banks,  most  convenient  to  the 
collectors^  offices,  as  said  company  may  select,  to  the  credit 
of  said  board  of  trustees,  for  the  use  of  the  said  canal  com- 
pany for  the  purposes  therein  stated  and  no  other.  It 
makes  it  the  duty  of  the  trustees  to  keep  an  accurate  ac- 
count of  all  such  receipts  and  disbursements,  and  provides 
that  all  the  moneys  shall  be  applied  to  the  uses  and  pur- 
poses contemplated  in  sidd  agreements,  and  shall  be  held 
in  trust  by  said  trustees  for  such  uses  and  purposes  only. 
It  provides  for  the  application  of  the  funds  derived  from 
tolls  and  other  revenues  to  the  repair  of  the  canal,  and 
the  payment  of  all  incidental  expenses,  including  the  sala- 
ries and  pay  of  officers  and  other  agents,  and  to  the  repay- 
ment to  the  company  of  the  amounts  advanced  for  the 
repair,  of  the  canal,  with  interest;  also,  to  damages  sus- 
tained by  third  parties,  which  are  made  a  lien  on  a  portion 
of  the  revenues  of  the  canal,  but  not  a  personal  charge 
against  the  canal  company.  And  it  expressly  provides  that 
neither  said  company,  nor  the  members  thereof  individu- 
ally, shall  be  liable  for  any  claims  of  the  State,  or  of  the 
trustees  of  s^d  canal,  by  reason  of  their  inability  to  sustain 
the  canal  out  of  the  net  revenues  thereof. 

The  complaint  further  alleges  that  immediately  after  the 
execution  of  said  contract,  the  said  company  took  the 
entire  possession  and  control  of  that  portion  of  said  canal 
named  in  said  contract,  and  still  continues  in  the  possession 
thereof,  under  said  contract,  and  has  ever  since  been  and 
still  is  in  the  receipt  of  all  the  tolls,  water  rents  and  reve- 
nues of  the  same ;  that,  owing  to  the  heavy  freshets  and 
floods  in  the  Wabash  river.  Wildcat  creek  and  other  streams, 
nsed  as  feeders  to  said  canal,  in  the  spring  and  summer  of 
1866  and  the  spring  of  1867,  the  dam  across  the  Wabash 
river  at  Pittsburghj  and  that  near  Lafayette^  Indianay  on  the 
Wildcat  creek,  were  washed  away  and  other  injuries  caused 
to  said  canal,  by  reason  whereof  it  has  not  been  navigable 
from  Loganspori  south  to  Terre  Haute  for  more  than  a  year 
prior  to  the  commencement  of  this  suit,  and  that  said 
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canal  company  have  been  engaged  in  repairing  the  ssime  in 
accordance  with  the  terms  of  their  said  contract;  that  the 
expenditure  of  a  large  sum  of  money,  to-wit,  ?75,000,  was 
necessary  to  make  said  repairs  and  render  the  canal  naviga- 
ble, as  provided  in  said  contract;  that,  for  the  purpose  of 
raising  said  money,  the  executive  committee  of  said  com- 
pany made  a  call  and  assessment  on  the  members  thereof 
of  twenty  per  cent,  on  the  amount  subscribed  by  them  re- 
spectively, and  subsequently  a  like  assessment  of  ten  per 
cent,  and  afterwards,  on  the  15th  of  November^  186G,  said 
committee  made  a  further  and  third  assessment  thereon  of 
ten  per  cent.,  of  all  of  which  said  Weaver  had  due  notice; 
that  said  Weaver  was  a  member  of  said  company,  and  sub- 
scribed to  the  capital  thereof  the  sum  of  fifteen  hundred 
dollars,  and  that  the  assessments  made  against  him  thereon 
amounted  to  the  sum  of  six  hundred  dollars,  all  of  which 
he  refused  to  pay,  and  that  on  the  26th  day  of  March^  1867, 
the  said  executive  committee  duly  requested  the  plaintiff  to 
enforce  the  payment  thereof  by  suit,  Ac. 

Several  objections  are  urged  in  argument  to  the  com- 
plaint, which  will  be  noticed  in  the  order  in  which  they  are 
presented.  The  first  is,  that  the  canal  company  should 
have  been  made  a  party  defendant  to  answer  as  to  its  inter- 
est in  the  suit.  And  it  is  argued  in  support  of  the  objec- 
tion, that  the  plaintiff  sues  simply  as  the  trustee  of  the 
canal  company,  and  has  no  power  to  maintain  the  suit  ex- 
cept upon  the  request  of  the  executive  committee  upon 
the  assessments  made  by  it;  that  if  the  plaintiff  can  re- 
cover without  making  the  company  a  party,  and  it  should 
subsequently  appear  that  no  assessment  had  been  made  by 
the  committee,  or  if  made,  that  the  trustees  had  not  been 
requested  to  sue  therefor,  the  judgment  so  recovered  would 
be  no  bar  to  a  suit  subsequently  brought  upon  a  proper  as- 
sessment and  request.  This  argument  does  not  rest  upon 
a  solid  foundation.  It  is  true  that  under  the  articles  of 
partnership,  the  trustees  can  only  sue  upon  the  request  of 
the  executive  committee  upon  an  assessment  made  by  it;  but 
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here  it  is  expressly  averred  in  the  complaint  that  the  com- 
mittee made  the  assessment  and  afterwards  requested  the 
trustees  to  sue  therefor.  These  are  material,  issuable  aver- 
ments, without- v^rhich  the  complaint  would  bo  bad.  The 
facts  so  alleged  stand  admitted  by  the  demurrer,  and  must 
therefore  be  assumed  as  true.  If  they  were  not  true, 
Weaver  could  have  defeated  the  action  by  taking  issue  upon 
them,  and  no  reason  is  perceived  for  making  the  canal  com- 
pany a  party  defendant. 

The  second  ground  of  demurrer  is,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor 
of  the  plaintiffs,  the  canal  trustees.  And  it  is  insisted  that 
the  facts  alleged  in  the  complaint  do  not  show  that  the  plain- 
tlSs,  in  respect  to  the  cause  of  action,  are  trustees  of  an  ex- 
press trust  within  the  meaning  of  the  code,  so  as  to  authorize 
them  to  sue  for  said  assessments  in  their  individual  or  corpo- 
rate names;  nor  that  they  are  real  parties  in  interest  in  the 
subject  of  the  action.  These  questions  are  certainly  not  en- 
tirely free  from  difficulty  or  doubt.  The  rule  at  common  law 
required  that  the  action  should  be  prosecuted  in  the  name  of 
the  party  holding  the  legal  title  or  interest  in  the  cause  of  ac- 
tion ;  but  under  the  code  a  different  rule  prevails.  Sections 
three  and  four  of  the  code  provide  that "  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except," 
that,  ^'  an  executor,  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue 
without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.  A  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another."  The  New  York  code  contains  pre- 
cisely the  same  provision.  Ours,  in  fact,  is  copied  from  it. 
And  in  StiUwell  v.  Hurlbertj  in  the  Court  of  Appeals  of  that 
State,  in  which  a  deputy  sheriff  holding  an  execution  took 
a  bond  to  his  principal,  conditioned  to  indenmify  the  latter 
and  all  persons  assisting  him  in  the  premises,  it  was  held 
that  an  action  would  lie  in  the  name  of  the  sheriff  for  the 
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benefit  of  the  deputy.  Habris,  J.,  said:  "In  respect  to 
the  deputy  who  held  the  execution,  and  who  in  fact  re- 
ceived the  bond,  the  plaintiff  became  the  trustee  of  an  ex- 
press trust.  The  obligation  was  executed  to  him  for  the 
benefit  of  hie  deputy.  It  is  the  precise  case  for  which  pro- 
vision  is  made  in  the  113th  section  of  the  code."  18  N.  Y. 
874,  And  so  in  Considerant  v.  Brishancy  22  N.  Y.  389,  it 
was  held  that  the  agent  of  a  foreign  corporation  might 
maintain  an  action  in  his  own  name  upon  a  subscription 
note  payable  to  him  "as  executive  agent  of  the  company," 
for  stock  of  the  corporation  to  be  issued  to  the  maker  of 
the  note,  although  the  plaintiff  had  no  personal  interest  in 
the  note,  on  the  ground  that  he  was  the  trustee  of  an  ex- 
press trust,  and  could  maintain  the  action  under  the  code. 
In  both  of  these  cases,  however,  the  obligation  was  made 
payable  to  the  trustee,  and  hence  they  cannot  be  regarded 
us  decisive  of  the  question  presented  by  the  case  at  bar. 
Here,  the  obligation  to  pay  the  money  is  found  in  the 
agreement  of  partnership  to  which  those  composing  the 
canal  company  are  alone  parties,  and  not  in  the  contract 
between  the  company  and  the  plaintifis.  It  is  the  mutual 
obligation  between  the  membets  of  the  canal  company,  by 
which  each  promises  to  his  co-partners  that  he  will  pay 
to  the  .executive  committee  of  the  company  the  assess- 
ments that  may  be  made  against  him  upon  the  amount  of 
his  subscription  to  the  capital  of  the  company.  But  it  is 
further  agreed,  that  in  the  event  that  such  assessments  are 
not  promptly  paid  to  said  executive  committee,  the  board 
of  trustees,  upon  the  request  of  said  committee,  shall  en- 
force the  payment  thereof  by  suit  in  their  corporate 
name,  and  hold  the  money  when  so  collected  in  trust 
for  the  company.  And  the  question  still  remains,  does 
this  provision  make  the  board  of  trustees  of  the  canal 
trustees  of  an  express  trust,  within  the  meaning  of  the 
fourth  section  of  the  code,  and  enable  them  to  enforce 
the  payment  of  the  assessments  by  suit  in  their  corporate 
name  for  the  use  of  the  canal  company?    An  express  trust 
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is  simply  a  trust  created  by  the  direct  and  positive  acts  of 
the  parties,  by  some  writing,  or  deed,  or  will.  And  it  is  to 
be  observed  in  reference  to  the  fourth  section  of  the  code, 
that  it  does  not  assume  to  define  the  meaning  of  the  term, 
'< trustee  of  an  express  trust,"  in  its  general  sense;  it  simply 
declares  that  those  words,  within  the  meaning  of  the  section, 
^<  shall  be  construed  to  include  a  person  with  whom,  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another.'' 
Evidently,  this  provision  was  not  intended  to  limit  the  gen- 
eral meaning  of  the  term  ^^  express  trust,"  or  to  ^confine  the 
operation  of  the  statute  to  the  particular  class  of  cases  re- 
ferred to,  but  rather  to  enlarge  its  sense  by  including  also 
that  class  within  it.  Here,  by  the  mutual  agreement  of  the 
members  of  the  canal  company,  express  authority  is  con- 
ferred by  their  articles  of  association  upon  the  board  of 
trustees  of  the  canal  to  enforce  the  payment  of  these  as- 
sessments, upon  .the  request  of  the  executive  committee,  by 
suit  in  their  corporate  name,  in  trust  for  the  use  and  ben- 
efit of  the  company.  The  reason  for  the  creation  of  the 
trust  is  obvious.  The  canal  company  was  organized  for  the 
sole  purpose  of  leasing  the  canal,  and  obUgating  the  com- 
pany to  put  it  in  proper  repair  for  navigation,  and  receiving 
the  rents,  tolls  and  revenues  thereof. 

The  condition  of  the  canal  was  such  as  to  require  the  ex- 
penditure of  a  large  sum  of  money  to  render  it  navigable, 
which  was  to  be  contributed  by  the  members  of  the  com- 
pany, in  proportion  to  the  amount  subscribed  by  them  re- 
spectively to  the  capital  of  the  company,  and  to  be  paid 
upon  calls  of  the  executive  committee.  The  company  was 
not  incorporated,  and  could  not  enforce  the  payment  of 
these  calls  or  assessments  by  suit  in  their  co-partnership 
name.  The  members  of  the  company  numbered  between 
three  and  four  hundred  persons,  scattered  over  a  wide  ex- 
tent of  territory,  embracing  a  large  number  of  counties,  all 
of  whom  must  have  been  made  parties  to  a  suit  for  contri* 
bntion,  and  brought  before  the  court.  Such  a  process  would 
unavoidably  be  so  slow,  tedious  and  expensive  as  to  render 


122  SUPREME  COURT  OF  INDIANA. 

Weaver  v.  The  Trustees  of  the  Wabash  and  Erie  Canal. 

it  inadequate,  if  not  useless,  and  greatly  tend  to  defeat  the 
very  objects  of  the  organization.  Under  such  circum- 
stances, it  was  peculiarly  proper  that  the  company  in  its 
organization  should,  if  possible,  confer  upon  a  trustee  the 
power  to  enforce  the  payment  of  the  assessments  by  a  suit 
in  his  own  name,  in  trust  for  the  use  and  benefit  of  the 
company.  We  think  the  authority  conferred  on  the  trus- 
tees of  the  canal  constituted  them  trustees  of  an  express 
trust  within  the  meaning  of  the  code.  We  are  also 
of  opinion,  that  the  power  thus  conferred  on  the  board  of 
trustees  of  the  canal  was  coupled  with  an  interest  in  them, 
in  their  trust  capacity.  A  former  company  had  contracted 
to  keep  the  canal  in  repair  for  navigation,  and  had  done  so 
until  the  spring  of  1866,  when  it  sustained  such  material 
injury  by  floods  as  to  render  it  unfit  for  navigation,  and  to  re- 
quire in  its  repair  an  expenditure  of  a  much  larger  sum 
of  money  to  fit  it  for  navigation  than  the  company  had  de- 
rived from  its  tolls  and  revenues,  or  than  the  members 
thereof  were  willing  to  advance  from  their  private  means. 
It  was  the  duty  of  the  trustees,  under  their  trust,  to  keep 
the  canal  in  navigable  order  and  repair,  if  it  could  be  done 
by  its  tolls  and  revenues,  but  they  did  not  possess  the 
means,  belonging  to  the  trust,  sufficient  to  repair  the  in- 
juries to  it  caused  by  the  floods  of  that  year.  Merchants, 
tradesmen  and  others,  residing  at  different  places  along  the 
line  of  the  canal,  and  especially  those  engaged  in  trade  and 
commerce,  were  greatly  interested  in  its  repair.  The 
former  company  agreed  to  surrender  their  contract  with 
the  trustees,  and  the  new  company  was  organized  with  a 
large  capital  for  the  sole  purpose  of  procuring  a  contract 
from  the  trustees  for  the  repair  of  the  canal,  and  the  ad- 
vancement of  the  means  necessary  for  that  purpose,  in  con- 
sideration that  they  should  receive  the  tolls  and  revenues 
of  the  canal  to  reimburse  them  for  the  expenditures  so 
made.  It  is  apparent,  both  by  the  partnership  agreement 
and  the  contract  between  the  company  and  the  trustees, 
that  it  was  intended  that  the  company  should  advance  the 
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necessary  amount  to  put  the  canal  in  repair,  and  it  may 
fairly  be  inferred  that  the  contract  was  made  with  a  direct 
reference  to  the  provisions  in  the  articles  of  partnership 
conferring  on  the  trustees  the  power  to  enforce  assessments 
for  repairs,  by  suit  in  the  corporate  name,  and  that  it 
formed  one  of  the  inducements  to  the  contract  on  their 
part,  as  the  means  by  which  they  would  secure  the  repair 
of  the  canah  It,  in  efiect,  forms  a  part  of  the  contract  to 
which  the  trustees  are  parties,  and  in  which  they  have  an 
interest. 

It  is  also  urged  that  the  organization  of  the  canal  com- 
pany and  their  contract  with  the  trustees  are  void,  as  being 
against  public  policy.  We  see  nothing  in  either  to  justify 
this  position.  It  appears,  from  both  of  those  instruments, 
that  the  canal  had  failed  to  be  self-sustaining,  or,  in  other 
words,  that  its  tolls  or  revenues  had  failed  to  pay  the  inci- 
dental expenses  and  keep  it  in  repair.  The  bond-holders 
are  only  interested  in  its  being  kept  in  repair,  as  a  source 
of  revenue  to  them,  over  and  above  the  amount  necessg^ry 
for  repairs  and  incidental  expenses,  and  if  its  entire  reve- 
nues are  required  for  these  purposes,  it  is  no  longer  a  mat- 
ter of  interest  to  them,  and  it  cannot  be  expected  that  they 
will  advance  means  for  repairs.  Under  such  circumstances, 
we  do  not  perceive  that  any  principle  of  public  policy  is 
violated  in  the  advancement  of  the  means  for  the  repair  of 
the  canal  by  those  interested  in  its  navigation,  or  who  look 
to  it  as  a  channel  of  commerce,  or  in  the  fact  that  they  arc 
authorized  to  receive  its  tolls  and  revenues  as  a  means  of 
reimbursing  them,  as  far  as  it  may  be,  for  the  amount  so 
advanced. 

The  sixth  article  of  the  partnership  agreement  pro- 
vides that  the  contract  to  be  made  with  the  board  of  trus- 
tees shall  not  bind  the  company  to  keep  the  canal  in  repair 
for  any  definite  time,  or  to  any  agreed  extent,  unless  the 
tolls  and  revenues  thereof  shall  be  found  sufficient  to  make 
the  canal  self-sustaining,  unless  the  company  shall  choose  to 

do  BO. 
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And  it  is  claimed  that  the  executive  committee,  in  viola- 
tion of  that  stipulation,  in  making  the  contract,  bound  the 
company  to  keep  the  canal  in  good  repair  for  the  period 
of  twelve  years,  without  regard  to  the  sufficiency  of  the 
tolls  and  revenues  for  that  purpose.  "Wherefore,  it  is  in- 
sisted that  the  executive  committee  exceeded  the  powers 
conferred  on  them,  and  that  the  contract  is  thereby  ren- 
dered void.  Without  deciding  what  would  have  been  the 
effect  of  such  a  violation  of  the  partnership  agreement,  it  is 
sufficient  to  say  that  we  do  not  understand  the  contract  as 
being  in  conflict  with  it.  There  is  nothing  in  the  partner- 
ship agreement  prohibiting  the  executive  committee  from 
binding  the  company  to  repair  the  canal  and  put  it  in  navi- 
gable order,  without  regard  to  the  question  as  to  the  suffi- 
ciency of  the  revenues  for  that  purpose.  Indeed,  the  part- 
nership agreement  clearly  indicates  that  it  was  the  purpose 
of  the  company  to  repair  the  breaches  then  in  the  canal 
and  put  it  in  a  navigable  condition,  and  to  provide  the 
means  therefor,  if  necessary,  by  assessments  on  the  mem- 
bers of  the  company;  and  it  is  expressly  provided,  in  the 
sixth  article  of  the  contract  with  the  trustees,  that  neither 
the  company,  nor  the  members  thereof,  shall  be  individually 
liable  for  any  claims  of  the  State,  or  of  said  trustees,  by 
reason  of  their  inability  to  sustain  the  canal  out  of  the  net 
revenues  thereof. 

We  think  the  court  committed  no  error  in  overruling  the 
demurrer  to  the  complaint,  and  that  the  judgment  should 
be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

JS.  P.  Davidson  and    W.   Wallace,  for  appellant. 

H.  W.  Chase  and  J.  A.  Wilstach,  for  appellee. 
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Jones  v.  Quiok.  \m  ^ 

Wa&buttt. — What  n. — ^In  an  aotion  for  »  breach  of  wasranty  in  the 
sale  of  personal  property,  the  court  instructed  the  jury  as  follows:  "1. 
No  particular  form  of  words  is  necessary  to  make  a  warranty,  though 
the  word  warrant  is  generally  used.  Any  assertion  of  the  seller  in  re- 
spect to  the  property,  if  intended  by  the  seller  and  understood  by  the 
buyer  as  a  warranty,  must  be  considered  as  such,  whether  the  word  war- 
rant was  made  use  of  or  not;"  and  "2.  When  a  warranty  is  relied  on, 
the  question  with  the  jury  should  always  b^  do  the  words  proven  fairly 
show  that  they  were  intended  and  understood  by  the  parties  at  the  time 
of  the  sale  or  exchange  as  a  warranty?  If  they  do,, then  they  must  be 
so  considered." 

Held,  that  the  instructions  Contained  a  correct  exposition  of  the  law  as  ap- 
plicable to  eases  where  the  property  is  exposed  to  the  inspection  of  the 
seller. 

Sams. — When  the  language  used  is  not  a  warranty  in  terms,  it  is  a  ques- 
tion for  the  jury  whether  the  words  used  were  intended  on  the  one  hand 
and  relied  upon  on  the  other  as  a  warranty,  and  this  is  to  be  determined 
from  the  lang^uage  used  and  all  the  attendant  circumstances. 

Same. — Deceit. — ^The  following  instruction,  asked  by  the  plaintiff  in  a  suit 
for  a  breach  of  warranty,  and  for  deceit  in  the  sale  of  a  horse,  was  held 
to  have  been  correctly  refiised:  '<The  law  does  not  require  that  the  de- 
fendant should  haTO  actual  and  positire  knowledge,  at  the  time  of  the 
trade,  that  the  horse  was  diseased,  but  if  the  jury  belieye,  from  the 
evidence,  that  such  facts  and  circumstances  did  exist,  within  the  knowledge 
of  the  defendant,  as  would  put  a  man  of  ordinary  prudence  upon  his 
^ard  in  relation  to  the  horse  being  diseased,  the  defendant  was  bound  at 
his  peril  to  disclose  such  facts  and  circumstances  to  the  plaintiff  when  he 
made  the  trade,  and  failing  so  to  do,  if  it  turns  out  that  the  horse  was 
diseased  at  the  time  of  the  trade,  the  seller  is  as  much  liable  as  if  he  had 
had  actual  knowledge  and  failed  to  disclose  it  to  the  plaintiff." 

APPEAL  from  the  Bartholomew  Common  Pleas. 
Frazer,  J. — The  appellant  was  the  plaintiff'  below.    The 
complaint  was  in  three  paragraphs. 

1.  Upon  a  warranty  of  the  soundness  of  a  pair  of  horees 
delivered  to  the  plaintiff"  upon  an  exchange  of  horses  be- 
tween the  parties,  alleging  for  breach  that  one  of  the  horses 
warranted  was  diseased  with  glanders. 

2.  For  fraud  in  representing  the  horse  to  be  sound, 
knowing  him  to  be  diseased. 
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3.  For  fraudulent  concealment  of  the  fact  that  the  horse 
was  diseased. 

The  answer  was  in  two  paragraphs,  one.  of  which  was 
the  general  denial.  There  was  a  verdict  and  judgment  for 
the  defendant. 

The  correctness  of  the  foUowing  instructions,  given  to 
the  jury,  is  called  in  question  here: 

^^  3.  No  particular  form  of  words  is  necessary  to  make  a 
warranty,  though  the  word  warrant  is  generally  used.  Any 
assertion  of  the  seller  in  respect  to  the  property,  if  intended 
by  the  seller  and  understood  by  the  buyer  as  a  warranty, 
must  be  considered  as  such,  whether  the  word  warrant  was 
made  use  of  or  not. 

"4.  When  a  warranty  is  relied  on,  the  question  with  the 
jury  should  always  be,  do  the  words  proven  fairly  show 
that  they  were  intended  and  understood  by  the  parties  at 
the  time  of  the  sale  or  exchange  as  a  warranty?  If  they 
do,  then  they  must  be  so  considered." 

We  think  that  these  instructions  are  a  fair  statement  of 
the  law  as  it  has  always  been  held  in  this  State,  applicable 
to  cases  where  the  property  alleged  to  have  been  warranted 
is  exposed  to  the  inspection  of  the  party  contracting  for  it. 
House  V.  Fort,  4  Blackf.  296;  Stardey  v.  NorriSy  id.  853; 
Humphreys  v.  Comline,  8  id.  516. 

Upon  the  subject  of  warranty,  the  plaintiff  asked,  and 
the  court  refused,  the  following  instruction: 

"2.  To'  constitute  a  warranty,  no  particular  form  of 
words  is  required,  and  it  may  be  stated  as  a  general  princi* 
pie,  that  whatever  the  seller  represents  at  the  time  of  the 
sale  or  trade,  is  a  warranty." 

When  the  language  employed  is  not  a  warranty  in  terms, 
it  is  of  course  a  question  whether  it  was  intended  on  the 
one  hand,  and  relied  upon  on  the  other,  as  a  warranty. 
This  question  is  to  be  determined  from  the  language,  taken 
in  connection  with  the  attendant  circumstances.  It  is 
therefore  a  question  of  fact  for  the  jury,  and  not  of  law  for 
the  court,  and  hence  this  instruction  was  properly  refused 
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ill  this  case.  The  evidence  fully  discloses  the  circumstances 
under  which  the  words  were  used,  and  the  instruction  did 
not  leave  the  question  to  the  jury  to  be  determined  upon 
the  whole  evidence,  and  would  therefore  have  been  likely 
to  mislead. 

The  plaintiff  prayed  the  following,  which  was  also  rcr 
fused : 

"  7.  The  law  does  not  require  that  the  defendant  should 
have  actual  and  positive  knowledge,  at  the  time  of  the 
trade,  that  said  horse  was  diseased  of  glanders,  but  if  the 
jury  believe  from  the  evidence  that  such  facts  and  circum- 
stances did  exist,  within  the  knowledge  of  the  defendant,  as 
would  put  a  man  of  ordinary  prudence  upon  his  guard  in 
relation  to  the  horse  being  diseased,  he  was  bound,  at  his 
peril,  to  disclose  such  facts  and  circumstances  to  the  plain- 
tiff when  he  made  the  trade,  and  failing  so  to  do,  if  it  turns 
out  that  said  horse  had  said  disease  at  the  time  of  the  trade, 
the  defendant  is  as  much  liable  as  if  he  had  had  such 
actual  knowledge  and  failed  to  disclose  it  to  plaintiff." 

This  instruction,  in  plain  terms,  is  to  the  practical  effect 
that  the  seller,  having  a  knowledge  of  facts  which  would 
ordinarily  excite*  a  suspicion  that  the  horse  was  diseased, 
but  which  in  the  given  case  did  not  excite  such  apprehensioUj  is 
nevertheless  liable  for  fraudulent  concealment  because  of 
his  mere  silence  as  to  those  facts,  if  it  turns  out  that  the 
horse  was  actually  dise^ed,  even  if.  the  suspicious  facts  were 
known  to  tlie  purchaser.  Surely  this  is  not  the  law.  In  the 
form  in  which  we  have  put  the  proposition,  we  have  in- 
serted in  italics  two  facts  concerning  which  the  instruction 
asked  was  silent,  and  which  possibly  the  jury  might  have 
found  from  the  evidence,  i,  c,  that  the  plaintiff  was  aware 
of  the  facts  supposed  to  be  sufficient  to  awaken  solicitude 
as  to  the  soundness  of  the  animal,  and  that  no  such  appre- 
hension existed  on  the  part  of  the  defendant.  These  points 
should  have  been  taken  into  the  account,  and  must  have 
been  found  the  other  way  in  order  to  make  the  proposition, 
in  any  event,  good  law.    But  even  then,  it  would  have  re- 
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quired  a  purer  morality  than  is  exacted  by  our  municipal 
law,  which  leavea  the  citizen  somewhat  to  the  care  of  his 
own  interests,  and  often  withholds  its  remedies  where  his 
own  vigilance  and  reasonable  caution  would,  if  exerted, 
have  afforded  him  security.  A  valuable  elementary  treatise 
has  the  following  admirable  general  statement  of  the  result 
of  the  authorities  upon  this  subject : 

^'The  common  law  does  not  oblige  a  seller  to  disclose  all 
that  he  knows,  which  lessens  the  value  of  the  property  he 
would  sell.  He  may  be  silent,  leaving  the  purchaser  to  in- 
quire and  examine  for  himself,  or  to  require  a  warranty. 
He  may  be  silent  and  be  safe ;  but  if  he  be  more  than  silent ; 
if  by  acts,  and  certainly  if  by  words,  he  leads  the  buyer  astray, 
inducing  him  to  suppose  that  he  buys  with  warranty,  or 
otherwise  preventing  his  examination  or  inquiry,  this  be- 
comes a  fraud,  of  which  the  law  will  take  cognizance.  The 
seller  may  let  the  buyer  cheat  himself  ad  libitum^  but  must 
not  actively  assist  him  in  cheating  himself."  1  Parsons  on 
Con.,  5th  ed.,  678. 

The  judgment  is' affirmed,  with  costs. 

S.  HiU,  G.  W.  RkhardsoTij  S.  Stansifer  and  F.  Wintery  for 
appellant. 

F,  T.  Hordj  W.  Herrod  and  TT.  W.  Herrod,  for  appellee. 


The  Boakd  of  CoMBiissioNEiis  of  Madison  Coukty  and 

Others  v.  Brown. 

Taxes. — Injunction. — A  general  assessment  of  taxes  for  county  purposes 
cannot  be  enjoined  on  the  ground  that  the  board  of  county  commissioners 
contemplate  an  unlawful  use  of  the  funds  when  collected. 

APPEAL  from  the  Madison  Circuit  Court. 

GREaoRY,  J. — The  sole  ohject  of  this  suit  was  to  enjoin 
the  collection  of  taxes,  for  the  year  1866,  from  the  citizens 
of  Fall  Creek  township,  in  Madison  county.     The  board  of 
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commissioners  of  that  county,  at  their  June  session  for 
1866,  made  the  following  order;  "Ordered,  that  there  be, 
and  there  is  hereby,  levied  on  all  property  in  the  county, 
real  and  personal,  ninety  cents  on  each  one  hundred  dollars, 
and  one  dollar  and  seventy-five  cents  on  each  poll,  for 
county  purposes."  A  demurrer  to  the  complaint  was  over- 
ruled, and  this  is  the  error  assigned. 

In  The  Board  of  Commissioners  of  Harrison  County  v.  Mc- 
Carty,  27  Ind.  475,  this  court  held  that  the  fact  that  the 
board  of  commissioners  contemplated  an  unlawful  use  of 
the  county  revenue  levied  for  general  purposes  would  not 
make  void  the  order  directing  the  levy. 

The  judgment  of  the  court  below  is  reversed,  with  costs, 
and  the  cause  remanded,  with  directions  to  sustain  the  de- 
murrer to  the  complaint,  and  for  further  proceedings. 

J.  DaviSy  E.  B.  Goodykoontz  and  J.  W.  Sansberry,  for 
appellants. 

S.  Craven  and  A.  D.  WiUtamSy  for  appellees. 


The  State  v.  Bichardson. 

APPEAL  from  the  Steuben  Common  Pleas. 

Bat,  J. — This  was  an  information  for  selling  intoxicating 
liquor  in  a  less  quantity  than  a  quart  at  a  time,  the  appel- 
lee having  no  license  to  do  so.  A  motion  to  quash  was 
sustained.  The  averments  in  the  affidavit  and  information 
seem  to  us  to  be  sufficient,  and  the  appellee  does  not  call 
our  attention  to  any  material  defect. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  overrule  the 
motion. 

2).  E.  Wtlliamsony  Attorney  General,  fof  the  State. 
Vol.  XXVni.— 9 
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Vanderpool  and  Another  v.  Brake. 

Prouibbobt  Notis. — ^PsAOTi€E. — When  the  asBignor  of  a  note,  assigned  bj 
delivery  only,  is  made  a  party  defendant  totinswer  to  his  interest,  and  is 
served  with  process,  the  failure  to  take  a  default  against  him  is  not  error 
for  which  the  judgment  will  be  reversed  on  appeal  by  the  maker  of  the 
note,  no  question  having  been  made  below  as  to  the  plaintiif' s  right  to  sue. 

Estoppel. — If  the  maker  of  a  note,  by  himself  or  an  agent^  represents  to  a 
person  about  to  take  an  assignment  of  the  note  that  the  note  is  a  Talid 
obligation,  and  that  he  has  no  defense  to  it,  he  will  be  estopped  to  plead 
a  failure  of  consideration  to  a  suit  by  the  assignee. 

APPEAL  from  the  Vujo  Common  Pleas. 

Ray,  J. — The  appellee  brought  his  action  against  the  ap- 
pellants and  others,  to  foreclose  a  mortgage  executed  by  the 
husband  and  wife  upon  the  wife's  real  estate,  to  secure  a 
note  given  by  the  husband  to  one  of  his  co-defendants,  and 
transferred  by  delivery  to  the  arppellee.  The  mortgage  was 
duly  assigned.  It  is  insisted  that  although  the  payee  of 
the  note  was  made  ai  party,  and  was  served  with  process, 
yet  as  no  default  was  taken  against  him,  the  judgment 
must  be  reversed.  We  decide  otherwise.  The  appellants 
did  not  dispute  that  the  appellee  was  the  party  in  interest, 
and  cannot  now  avail  themselves  of  that  question.  The  ap- 
pellants answered  separately.  The  husband,  that  a  part  of 
the  consideration  of  the  note  had  failed.  The  mfe  denied 
the  consideration  in  part  of  the  mortgage,  admitting  that  a 
portion  of  the  note  was  for  money  paid  to  relieve  her 
property  from  certain  judgment  liens.  The  reply  was,  that 
the  appellants  had  executed  the  note  for  the  purpose  of 
raising  money  upon  its  sale,  and  had  informed  the  appellee 
that  they  had  no  defense  to  it,  and  urged  him  to  purchase 
it.  The  testimony  was  conflicting,  but  there  was  evidence 
that  they  had  both  made  such  representations  to  one  who 
meted  as  their  agent,  and  that  upon  his  statement  of  that 
fact,  the  purchase  of  the  note  had  been  made.  That  such 
was  the  fact,  was  denied  by  the  husband  and  wife,  but  the 
^court  found  for  the  appellee,  and  we  cannot,  under  the  long 
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established   practice   of  this  court,  disturb  the    finding. 

Where  such  representations  are  made  to  an  agent  of  either 

party,  and  relied  upon  by  the  purchaser,  the  maker  of  the 

note  will  be  estopped  to  deny  his  liability. 
The  judgment  is  affirmed,  with  costs. 
T.  H.  Nelson  and  J.  N.  Pierce^  for  appellants.  ' 

D.  Wl  Vaorheea  and  J.  J.  Key,  for  appellee. 


NicEOLS  V.  Kagsdalb. 

Contested  Elkctiok. — Giioukds  or  Contest. — ^The  groimds  of  contest  

v«      VAX 

filod  in  a  proceeding  to  contest  an  election  for  sberiiF  stated  that  the  con-  ^jj^  ^^ 

tester  received  1,716  rotes  for  said  office,  and  the  eontestee  1,719  Totes; 
that  illegal  votes  were  cast  for  the  eontestee  in  eight  townships  of  the 
county,  and  that  but  for  said  illegal  votes  the  contestor  would  have  been 
elected,  &c. 
ffeldj  that  as  iUegal  votes  were  alleged  to  have  been  cast  for  the  eontestee 
in  eight  townships,  the  number  of  such  could  not  have  been  less  than 
eight,  and  as  these  taken  from  the  vote  of  the  eontestee  would  show  the 
coni«Btor  entitled  to  the  office,  the  grounds  of  contest  were  well  stated. 

APPEAL  from  the  Gibson  Common  Pleas. 

Ray,  J. — The  appellant  filed  with  the  county  auditor,  with- 
in ten  days  after  the  appellee  had  been  declared  elected 
sheriff  of  Gibson  county,  a  statement  specifying  the  grounds 
of  contest  of  said  election,  verified  by  his  affidavit.  On 
the  hearing  before  the  commissioners,  a  motion  to  dismiss 
the  proceedings  was  sustained,  and  upon  appeal  to  the  Cir- 
cuit Court,  the  appellee  successfully  renewed  the  motion. 

It  is  insisted  in  this  court  that  the  statement  was  not 
sufficient,  because  while  it  disclosed  the  fact  that  the 
ground  of  contest  was  that  the  appellee  had  received  ille- 
gal votes,  it  did  not  appear  that  the  number  of  such  illegal 
votes  would,  upon  being  taken  from  the  total  number  of  votes 
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cast  for  said  appellee,  "  reduce  the  number  of  his  legal  votes 
below  the  number  given  to  some  other  person/'  1  G,  &  H. 
§  15,  p.  318.  The  averment  is  that  the  appellee  "received 
1,719  votes,  and  that  one  Kirkman  received  1,716  votes." 
It  is  also  alleged  that  said  ^^  Kirkman  is  entitled  to  be  de- 
clared elected  to  said  office,  and  would  have  been  but  for 
the  fraudulent  and  illegal  votes  cast  at  said  election  for  said 
James  31.  BagsdaUy  in  this  to-wit :  that  divers  persons,  whose 
names  are  to  the  contestor  unknown,  who  were  not  qual- 
ified voters  of  said  county,  and  not  entitled  to  vote  at 
said  election  for  said  office  of  sherifi',  did,  on  the  day  of 
said  election,  in  the  townships  of  Parker^  White  Biier, 
Washington^  Wabashy  Montgomery,  Johnson,  Barton  and  Cot- 
umbia,  cast  illegal  votes  for  the  said  James  M.  Ragsdale  for 
the  office  of  sherifi'  of  said  county.  And  the  contestor 
further  says,  that  had  said  illegal  votes  not  been  given  for 
said  James  M.  Ragsdale,  the  said  Joseph  J.  Kirkman  would 
have  been  duly  elected  sherifi'  of  said  county." 

We  think  the  averment  that  Kirkman  received  1,716 
votes,  is  in  effect  an  allegation  that  he  received  that  number 
of  legal  votes,  it  appearing  that  they  were  cast  at  a  legal 
election,  and  received  and  counted  as  legal  votes  by  the 
proper  officers,  and  no  question  as  to  their  legality  being 
presented  by  the  statement.  As  there  were  but  three  more 
votes  counted  for  appellee  than  were  received  by  Kirlcman, 
and  it  is  averred  that  illegal  votes  were  cast  for  the  appellee 
in  eight  townships,  it  sufficiently  appears  that  the  illegal 
votes  so  received  would,  upon  being  taken  from  the  appellee, 
have  reduced  the  number  of  votes  received  by  him  below 
the  number  received  by  Kirkman. 

As  this  is  the  only  ground  urged  by  the  appellee  in  sup- 
port of  the  ruling  of  the  court  below,  and  as  we  think  that 
ruling  erroneous,  the  judgment  will  be  reversed,  with  costs, 
and  the  cause  remanded,  with  directions  to  overrule  the 
motion  to  dismiss  the  proceedings. 

A.  C.  Donald   and   W.  31.  Land,  for  appellant. 

C.  Denby  and  0.  M.  Welhoniy  for  appellee. 
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Harbison  v.  The  Bank  op  the  State  of  Indiana. 

Bill  ot  Exchanok. — Pbesbntmsnt. — PLSAniNG.-^In  a  suit  against  the 
drawer  of  a  bill  of  exchange,  the  complaint  alleged  that  the  bill  was 
«dulj  presented  for  payment  at  the  place  where  payable,  and  payment 
thereof  refused." 

JTeldj  on  demurrer,  that  the  ayerment  was  insufficient,  for  not  showing  that 
the  presentment  was  at  the  time  of  the  maturity  of  the  bill. 

Sams. — Ixnocent  Holder. — ^In  a  suit  by  an  indorser  upon  a  bill  of  ex- 
change, which  is  shown  to  haye  been  procured  by  fraud,  it  is  incumbent 
upon  the  plaintiff  to  prove  that  he  is  a  bona  fide  holder  of  the  bill  for 
value. 

APPEAL  from  the  Crawford  Common  Pleas. 

Ray,  J. — ^The  appellee  brought  suit  against  the  appel- 
lant, the  drawer  of  a  bill  of  exchange.  A  demurrer  to 
the  complaint  was  overruled.  Issues  were  formed, 
and  a  trial  resulted  in  a  finding  for  the  appellee.  The 
alleged  defect  in  the  complaint  is,  that  it  does  not  aver  the 
time  of  presentment.  The  only  allegation  in  regard  to  the 
presentation  for  payment  is  in  these  words :  "  That  said  bill 
was  duly  presented  for  payment  at  the  place  where  payable, 
and  payment  thereof  refused."  The  form  given  in  the 
code,  in  an  action  upon  a  note  payable  in  bank,  against  the 
indorsers,  is  in  these  words:  "Yet  C.  D.  did  not  pay  the 
note  when  it  became  due,  upon  presentation  at  the  place 
where  payable.''  This  must  be  regarded  as  an  averment  of 
presentation  of  the  paper  when  due,  and  we  are  not  in- 
clined to  support  any  pleading  less  certain  than  that 
required  by  the  code. 

It  is  insisted  by  the  appellee  that  the  words  "  duly  pre- 
sented for  payment  at  the  place  where  payable,"  refer  not 
only  to  the  place  but  the  time  of  demand ;  that  if  it  was 
"  duly  presented,"  it  must  have  been  presented  not  only  at 
the  proper  place,  but  at  the  proper  time.  This,  it  seems  to 
us,  would  be  but  a  conclusion  of  law,  and  not  an  averment 
of  the  fact  from  which  such  a  conclusion  should  result. 
We  have  been  referred  to  many  cases  as  supporting  the 
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sufficiency  of  the  avermeDt,  but  they  are  not  in  point,  as 
they  Bimply  hold  that  an  averment  of  presentation  when 
due,  at  the  place  where  payable,  is  sufficient,  without  an 
allegation  of  demand  upon  the  maker  or  drawer  in  person. 
Giles  V.  Bouney  2  Chitty  800 ;  Ambrose  v.  Hopwood,  2  Taun. 
61;  De  Bergareche  v.  PiUiny  3  Bing.  476;  Bush  v.  Kinneary 
6  Maul.  &  Sel.  210. 

There  are  cases,  indeed,  where  after  verdict,  upon  a 
motion  in  arrest,  such  an  averment  as  the  one  in  this  com- 
plaint has  been  sustained.  Huffam  y.  ElliSy  8  Taun.  415; 
Leffingwell  v.  WhitCy  1  John.  Cases  99.  But  hero  the  ques- 
tion comes  up  upon  a  demurrer,  and  the  finding  cannot 
supply  the  defect,  and  as  the  case  must  be  reversed  upon 
another  ground,  we  do  not  examine  the  evidence  to  see  if 
the  proof  renders  the  error  harmless. 

In  Glenn  ct  al.  v.  NobUy  1  Blackf.  104,  in  assumpsit  by  a 
payee  against  the  drawer  of  a  bank  check,  payable  fifteen 
days  after  date,  the  bank  having  refused  payment,  the 
declaration  averred  a  presentment  of  the  check  for  pay- 
ment after  it  had  become  due,  according  to  the  custom  of 
merchants,  but  did  not  state  the  day  of  presentment.  Held, 
that  the  averment  was  insufficient  on  general  demurrer. 

The  language  used  in  Kohler  v.  Montgomery y  17  Ind.  220, 
would  imply  that  the  averment  that  the  paper  "was  duly 
presented  for  payment"  was  sufficient,  but  the  question  was 
on  a  motion  in  arrest,  and  the  case  was  not  decided  upon  that 
point.  We  think  the  allegation  relates  rather  to  the  man- 
ner of  the  presentment  than  to  the  time,  and  that  the  de- 
murrer should  have  been  sustained  to  the  complaint. 

On  the  trial  of  the  cause,  the  defendant  requested  the 
court  to  give  the  following  instruction; 

*'  If  the  jury  believe,  from  the  evidence  in  this  case,  that 
W.  G.  Laugheryy  the  acceptor  of  the  bill  of  exchange  in  the 
complaint  in  this  case  mentioned,  obtained  the  signature 
of  the  defendant  James  P.  Harbison  thereto,  as  drawer 
thereof,  fraudulently  and  without  any  consideration,  then 
the  plaintiff  cannot  recover  in  this  action  without  showing 
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that  it  is  the  bo7ia  fide  holder  of  said  bill  of  exchange,  and 
that  the  bank  paid  a  valuable  consideration  therefor; 
and  the  mere  production  of  the  bill  of  exchange  in  court, 
and  reading  the  same  to  the  jury,  and  the  possesion 
thereof  by  the  plaintiff,  is  not  sufficient  evidence  that  the 
bank  paid  a  valuable  consideration  for  the  samd;  and 
without  such  evidence,  the  plaintiff  ought  not  to 
recover  in  this  suit,  and  the  jury  should  find  for  the 
defendant." 

The  evidence  introduced  under  the  issues  made,  required 
that  this  instruction  should  have  been  given  to  the  jury,  if 
it  correctly  stated  the  law,  and  we  do  not  think  its  correct- 
ness can  be  seriously  questioned.  Mr.  Chtett  states  the  law 
as  follows : 

"In  an  action  by  the  holder  of  a  bill,  when  it  is  proved 
on  the  trial  that  the  instrument  has  been  lo3t,  or  fraudu- 
lently or  feloniously  obtained  from  the  defendant,  it  is  in- 
cumbent on  the  plaintiff  to  prove  that  he  came  to  the 
possession  of  the  instrument  bona  fide,  and  for  a  sufficient 
consideration."    Chitty  on  Bills,  p.  260. 

Mr.  Edwabds,  in  his  work  on  Notes  and  Bills,  top  p.  686, 
says :  "  So,  if  it  be  shown  that  the  bill  or  note  was  ob- 
tained by  fraud,  or  made  under  duress,  or  given  without 
consideration,  for  a  particular  purpose,  and  dishonestly  used 
for  another,  the  burden  of  proof  is  on  the  plaintiff  to  show 
under  what  circumstances,  and  for  what  value,  he  became 
the  holder."  So,  in  the  same  work,  p.  691,  it  is  said: 
"Proof  that  the  paper  has  been  lost  or  stolen  from  the  true 
owner,  calls  upon  the  plaintiff  to  prove  his  title  as  a  bona 
fide  holder.  Proof  that  the  paper  was  obtained  or  put  in 
circulation  fraudulently,  calls  for  the  same  evidence,  while 
it  shows  a  defense  to  the  instrument  on  the  merits,  unless 
the  plaintiff  shows  himself  to  be  a  bona  fide  holder  for 
value,  thus  shutting  out  the  defense."  In  note  4, 
p.  410,  the  same  author  says,  that  "when  a  biU  or 
note  is  shown  to  have  originated  in  illegality  or  fraud, 
the    presumption  arises  that  a  subsequent    holder  gave 
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uo  value  for  it;  for  the  law  Bupposes  that  the  original  party, 
not  being  able  to  sue  upon  the  instrument  himself,  has 
handed  it  over  to  another  to  sue  upon  it  for  his  benefit. 
This  presumption  must  be  rebutted  by  the  holder  showing 
affirmatively  that  he  gave  value.''  See  also  1  Parsons  on 
iCfotes  and  Bills,  pp.  188, 189. 

The  case  of  Bailey  v.  BidweUj  13  M.  &  W.  78,  is  di- 
rectly in  point,  and  fully  sustains  the  view  of  the  law  in- 
sisted upon  by  the  appellant.  To  the  same  efiect  are  the 
cases  of  Holme  v.  Karsper,  6  Binney  469 ;  VaUdt  v.  Parker ^ 
6  Wend.  615 ;  Munroe  v.  Cooper^  5  Pick.  412.  The  instruc- 
tion should  have  been  given. 

The  judgment  is  reversed,  with  costs,  and  the  court  be- 
low is  directed  to  grant  a  new  trial  and  to  sustain  the  de- 
murrer to  the  complaint. 

L.  Q.  and  (7.  A.  DeBruler  and  G.  T.  B.  Carry  for  appel- 
lant. 

N.  F.  Maloite  and  T.  R.  Coble^  for  appellee. 


Jordan  and  Another  v.  Shirbb(an. 

WABBHOUsniAK. — A  Bale  by  a  warehoaseman  of  property  deposited  with 
him  for  storage,  withoat  notioe  to  the  owner,  is  a  conyersion  of  the 
property. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Gregory,  J. — SMreman  sued  Jordan  and  Spotts,  ware- 
housemen at  Indianapolis^  for  the  wrongful  conversion  of 
665  bushels  of  white  wheat,  stored  by  the  plaintiff  with  de- 
fendants. The  defense  was,  that  in  Juh/j  1865,  the  defen- 
dants sold  the  wheat,  without  notice  to  the  plaintiff,  to  pre- 
vent its  destruction  by  weevil.  The  court  found  specially 
as  follows :    <^  That  the  plaintiff  deposited  with  the  defend- 
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antSy  as  warehousemen,  in  Januaryj  1865,  665  81-100  bush- 
els of  wheat,  storage  at  one  cent  per  bushel  per  month ; 
that  a  demand  was  made  for  the  property  on  the  20th  day 
of  OdcbeVy  1865,  and  that  there  was  a  failure  to  deliver  the 
same,  upon  the  ground  that  it  had  been  sold  by  the 
defendants  in  July^  1865 ;  a  tender  by  the  plaintiff  of  the 
amount  due  the  defendants  for  storage  and  expenses ;  that 
the  sale  of  the  wheat  by  the  defendants  in  Julyj  1865,  with- 
out notice  to  the  plaintiff,  was  a  conversion  of  the  property, 
and  that  wheat  was  worth  at  that  time  $1  35  per  bushel; 
that  wheat  of  the  kind  deposited,  on  the  20th  day  of  Octo- 
ber^ was  worth  $2  40  per  bushel;  that  665  81-100  bushels, 
at  the  price  named,  amounts  to  $1,464 10 ;  that  the  defendants 
are  entitled  to  a  deduction  of  (60  for  storage,  and  the  fur- 
ther sum  of  %Z  paid  for  insurance  upon  the  wheat;  that  the 
plaintiff  is  entitled  to  interest  from  the  time  of  the  demand, 
upon  the  sum  of  $502  64,  to  date ;  and  that  the  plaintiff  is 
entitled  to  recover  from  the  defendants  the  sum  of  $1,446  29, 
and  to  withdraw  the  $60  paid  into  court." 

The  defendants  moved  for  a  new  trial  on  the  ground, 
among  others,  that  the  finding  was  not  sustained  by  the 
evidence. 

It  is  urged  in  this  court  that  the  evidence,  which  is 
made  a  part  of  the  record,  does  not  sustain  the  finding. 
The  wheat  was  stored  with  the  defendants  as  warehouse- 
men, and  not  as  commission  merchants  to  sell.  As  ware- 
housemen, the  defendants  could  only  sell,  if  at  all,  without 
notice  to  the  plaintiff,  where  the  danger  of  damage  or 
destruction  was  imminent.  The  plaintiff  resided  in  an  ad- 
joining county ;  he  had  visited  the  warehouse  of  the  de- 
fendants in  JunCj  and  they  had  abundant  opportunity  of 
knowing  his  postof&ce  address.  Thb  wheat  was  placed  in 
a  bin  up  stairs,  and  although  there  is  proof  that  weevil  were 
in  the  warehouse,  and  that  white  wheat  was  most  liable  to 
attack  from  them,  there  is  no  proof  that  weevil  were  in  this 
particular  lot.  JRuach,  a  warehouseman  at  Indianapolis^ 
swears  that  "weevil  that  season  got  into  a  bin  of  wheat  in 
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his  warehouse,  that  he  moved  the  wheat,  cleared  out  the  bin, 
white-washed  it,  and  cleared  up  the  warehouse,  and  had  no 
more  trouble  with  it."  The  court  below  found  that  the  sale  in 
Juhjy  without  notice  to  the  plaintiff,  was  a  conversion  of  the 
property.  On  a  careful  examination  of  the  evidence,  we 
cannot  say  that  the  finding  is  so  clearly  against  the  testimony* 
as  to  justify  this  court  in  setting  it  aside. 

The  judgment  is  affirmed,  with  costs. 

L.  M,  Campbell  and  J".  V.  HadUyj  for  appellants. 

W.  B.  Harrison  and  W.  S.  Shirley,  for  appellee. 


The  State,  on  relation  of  Chbsskr  v.  Clabe  and  Another. 

GuAKDiAN  AKO  Wakd. — A  guardian's  deed  of  the  real  estate  ^f  his  vard, 
made  under  the  order  of  the  court,  on  the  guardian's  petition  for  a  salo 
of  the  land,  has  only  the  e£fect  of  a  deed  of  quit-claim.  The  guardian 
cannot  bind  his  ward  by  any  coYenants  in  the  deed. 

Same. — Where,  after  a  sale  by  a  guardian  of  the  ward's  land,  it  is,  upon 
the  petition  of  the  administrator  of  the  estate  of  the  ancestor,  sold  to  pay 
debts,  the  guardian  is  not  authorised  to  protect  the  title  of  the  pur- 
chaser at  his  sale  by  buying  in  the  lan^  at  the  administrator's  sale. 
The  payment  of  money  by  the  guardian  for  such  a  purpose  is  no  answer 
to  the  suit  upon  his  bond. 

APPEAL  from  the  SheUrif  Common  Pleas. 

Gregory,  J. — The  relator  sued  Clark  and  EverhaH  on  a 
guardian's  bond,  executed  in  a  proceeding  to  sell  the  real  es- 
tate of  the  ward.  The  breach  assigned  was  the  failure  of  Clark, 
the  guardian,  to  pay  over  to  the  relator,  the  ward,  on  his  com** 
ing  of  age,  the  proceeds  of  the  sale  of  the  real  estate.  The 
sale  was  made  and  the  money  paid  to  the  guardian  by  the 
purchaser  in  January^  1860.  The  sale  was  confirmed  at 
the  March  term,  1860,  and  the  deed  made  to  the  purchaser. 
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Clark  answered)  admitting  the  gaardianship,  the  filing  of 
the  petition,  and  the  sale  of  the  land,  as  averred  in  the  com- 
plaint, but  alle^ng  that  Chessery  the  relator,  claims  title  to 
the  land  by  descent  from  his  father,  James  Chessery  late  of 
Shelby  connty,  Indianay  deceased;  that  at  the  filing  of  the 
petition,  one  Henry  Chesser  was,  and  for  a  long  time  before 
had  been,  the  administrator  of  the  decedent;  that  be- 
fore that  time,  in  June,  1859,  he,  as  such  administrator,  filed 
bis  account  showing  the  insufSiciency  of  the  personal  estate 
of  the  deceased  to  pay  the  debts  thereof,  and  also  his 
petition  for  an  order  to  sell  all  the  real  estate  of  which 
James  Chesser  died  seized,  not  set  off  to  his  widow,  and 
took  an  order  to  sell  160  acres  thereof,  the  proceeds  of 
which  proving  insufficient  to  pay  the  debts  of  the 
estate,  the  administrator,  in  July,  1863,  asked  for  and  ob- 
tained a  further  order  of  sale  of  the  land  of  the  deceased 
for  the  payment  of  the  debts  of  the  estate  remaining  un- 
paid, and  by  virtue  of  such  order  sold  the  land  claimed  by  the 
relator,  and  which  had  been  sold  by  the  defendant  Clark,  as 
such  guardian,  which  sales  by  the  administrator  were  duly 
confirmed  by  the  court;  that  the  defendant  Clark,  as  such 
guardian,  purchased  at  the  administrator's  sale  the  land 
which  had  been  sold  by  him  as  such  guardian,  for  the  bene- 
fit of  the  purchaser  at  the  guardian's  sale,  and  paid  therefor 
$1,250;  that  the  residue  of  the  money  in  his  hands  belong- 
ing to  the  relator,  he,  as  such  guardian,  paid  over  to  his  ward 
on  his  arriving  at  full  age,  on  a  full  and  final  account 
being  had  between  them,  all  of  which  was  duly  reported  to 
court,  approved  and  confirmed,  and  the  guardian  dis- 
charged. A  transcript  of  the  final  settlement  of  the 
guardian  and  his  discharge  is  filed  with  the  answer.  The 
final  settlement  was  ex  parte.  The  relator  demurred  to  the 
answer;  the  demurrer  was  overruled  and  this  is  assigned 
for  error. 

The  relator  then  replied,  admitting  that  his  title  to  the 
land  sold  was  by  descent  from  his  father,  James  Chesser; 
that  Henry  Chesser,  the  administrator,  is  one  of  the  heirs*at 
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law  of  the  deceased ;  that  before  the  making  of  the  orders  of 
court  for  the  sale  of  the  real  estate  of  deceased,  upon  the 
application  of  the  administrator,  to  pay  the  debts  of  the 
estate,  the  said  Henry  Chesser,  together  with  others  of  the 
heirs-at-law,  sold  and  conveyed  their  interest  in  the  land  of 
the  deceased  to  the  defendant  JSverhart;  that  afterwards,  iu 
December,  1859,  Everhart  filed  his  petition  in  said  court  for 
partition  of  said  lands;  that  Clarkj  as  guardian,  filed  his 
written  consent  to  the  partition;  that  a  partition  was 
made;  that  after  the  making  of  the  partition,  Clark,  as  the 
guardian  of  the  relator,  upon  the  petition  in  the  com- 
plaint mentioned,  sold  the  land  set  oft'  to  the  relator  in  said 
partition  suit;  that  at  the  time  of  the  sale,  Clark,  Henry 
Chesser,  and  the  purchaser  at  the  guardian's  sale,  had  full 
knowledge  that  the  estate  of  James  Chesser  was  unsettled; 
that  the  administrator  made  no  objection  to  the  sale;  that 
afterwards,  upon  the  administrator's  sale  of  the  land, 
Clark,  as  such  guardian,  wrongfully  and  without  any  au- 
thority purchased  the  lands  which  had  been  sold  by  him  at 
the  guardian  sale,  for  the  benefit  of,  and  had  the  same  con- 
veyed to,  the  defendant  Everhart,  the  purchaser  at  the 
guardian's  sale;  that  Clark  wrongfully  paid  out  of  the 
money  of  the  relator  on  the  administrator's  sale  the  sum  of 
$1,275,  for  which  he,  Clark,  has  never  accounted. 

The  appellee,  Clark,  demurred  to  the  reply;  the  de- 
murrer was  sustained,  and  this  is  assigned  for  error.  The 
question  presented  by  the  record  is,  was  Clark,  the  guard- 
ian, warranted  in  purchasing  the  land  at  the  administrator's 
sale  for  the  purpose  of  protecting  and.  perfecting  the  title 
of  JSverhart,  the  purchaser  at  the  guardian's  sale?  This 
depends  upon  the  rights  of  a  purchaser  at  a  guardian's  sale 
under  the  statute.  The  guardian  has  no  power  to  bind  his 
ward  by  covenants  in  the  deed;  his  power  is  to  sell  and 
convey  under  the  order  of  court.  The  deed  of  conveyance 
is  only  a  quit-claim,  and  passes  the  interest  of  the  ward  in 
and  to  the  land  sold.  There  was  not  an  entire  want  of  title 
iu  tlie  ward.     He  was  seized  in  fee  of  the  land,  subject  only 
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to  the  paramount  claim  of  the  creditors  of  the  ancestor  to 
have  their  debts  satisfied  out  of  the  real  estate  of  the  dece- 
dent on  failure  of  personal  assets* 

Evei^hartj  bj  his  purchase  at  the  guardian's  sale,  was 
seized  in  fee  of  the  land^  subject  only  to  this  contingency. 
He  could  have  protected  his  title  by  paying  the  debts  of  the 
deceased.  This  is  not  therefore  a  case  in  which  there  was 
entire  want  of  title  in  the  ward.  ' 

In  Skuler  v.  Hardin,  Administrator  of  South,  25  Ind.  886, 
this  court  say:  ^^ South  contracted  to  quit-claim  to  fi^wfcr 
the  title  he  had  in  the  lot.  This  did  not  bind  him  to  dis- 
charge the  liens  resting  on  the  property  at  the  time  he  so 
contracted.  The  judgment  against  Matlock  was  rendered 
before  South  executed  the  title  bond  to  Shuler,  and  was  in 
full  force  at  the  time,  and  if  a  lien  on  the  lot,  it  was  for 
Shider,  and  not  for  South,  to  look  to  its  discharge."  If 
Ecerhart  had  paid  the  debts  of  the  decedent  for  the  purpose 
of  protecting  his  title,  he  might  perhaps  have  had  some 
equities  against  the  heirs-at-law,  but  clearly  the  relator  was 
not  bound  to  protect  his  title  under  the  guardian's  sale. 
Clark,  the  guardian,  acted  without  authority  in  purchasing 
in  the  land  at  the  administrator's  sale  for  Everhart.  It  is 
therefore  no  answer  to  this  action  for  him  to  say  that  he 
paid  out  $1,250  of  the  ward's  money  on  that  sale. 

The  court  erred  in  overruling  the  demurrer  to  the  an- 
swer, and  in  sustaining  the  demurrer  to  the  reply. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  Clark's 
answer,  and  for  further  proceedings. 

B.  F.  Datjt^,  for  appellant. 

E.  H.  Davis  and  C.  Wright,  for  appellees. 


142  SUPREME  COURT  OP  INDIANA. 

Galbraith  and  Otherii  v,  Sidener. 


Galbbatth  and  Others  v.  Sidsneb. 

Common  Pleas  Coukt. — Signature  of  Judqi  to  PBOcssDiirGs. — ^Under 
the  statute,  the  signature  of  the  judge  to  the  record  of  the  proceedings 
of  the  Court  of  Common  Pleas  is  necessary  to  give  validity  to  the  judg- 
ments of  the  court,  and  a  sale  upon  a  judgment  not  thus  signed  ia  yoid. 

Sams. — Quare^  whether  the  judge  may  not  sign  the  record  at  any  time 
during  his  continuance  in  office,  and  whether,  in  the  event  of  his  failing 
to  do  so,  his  successor  may  not  sign. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Elliott,  C.  J. — This  is  a  complaint  filed,  originally,  bj 
Galbraithj  Lawrence^  Fvlwieler^  Ketner^  Spaugh  and  Anderson 
against  Sidener,  to  set  aside  a  sheriff's  sale  of  certain  lands 
to  Sidener,  and  to  confirm  a  subsequent  sale  thereof  to  the 
plaintiffs,  except  Anderson;  but  during  the  progress  of  the 
proceedings,  the  plaintiffs  voluntarily  dismissed  the  suit  as 
to  Anderson. 

The  cause  was  finally  disposed  of  by  the  court  on  the 
pleadings,  and  a  proper  understanding  of  the  questions  in- 
volved renders  a  substantial  statement  of  them  necessary. 

The  complaint  alleges  that  on  the  20th  of  October,  1858, 
one  Thomas  B.  Anthony  recovered  a  judgment  in  the  Bar- 
tholomew Circuit  Court  against  tlie  plain tiSs  Anderson, 
Spaugh  and  Ketner  for  $350  06;  that  at  the  date  of  said 
judgment,  Anderson,  who  was  the  principal  debtor,  was 
seized  in  fee  of  the  lands  in  controversy;  that  on  the 
second  day  of  August,  1861,  an  execution  was  issued  on 
said  judgment  for  $142  59,  besides  $20  05  costs,  being  the 
amount  then  remaining  unpaid;  that  the  sheriff  of  said 
county,  to  whom  the  execution  was  delivered,  levied  the 
same  on  said  lands  and  advertised  them  for  sale  at  the  court 
house  door,  on  the  19th  day  of  October,  1861,  to  be  sold 
without  appraisement ;  that  said  Anderson  was  then  indebted 
to  said  Spaugh,  individually,  in  the  sum  of  $1,600,  and  to 
him  and  the  other  plaintife,  jointly,  in  the  sum  of  $1,000, 
and  that  they  were  the  sureties  of  Anderson  in  the  further 
sum  of  $1,000 ;  that  Anderson  was  then  in  failing  cireum- 
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stances,  and  had  no  other  property  than  eaid  lands  subject 
to  execution ;  that  none  of  the  other  debts  of  Anderson  had 
then  been  reduced  to  judgment;  that  to  prevent  said  land 
from  being  sold  at  a  sacrifice  on  said  judgment,  the  plain- 
tiff Spaughj  in  behalf  of  himself  and  the  other  plaintiffs, 
called  on  the  sheriff,  on  the  day  before  that  fixed  for  the 
sale  of  said  lands,  for  the  purpose  of  ascertaining  the  hour 
of  82ud  day  at  which  the  sale  would  be  made;  that  he  in- 
formed the  sheriff  of  the  indebtedness  of  Anderson  to  the 
plaintiffs,  and  that  his  object  was  to  be  present  at  the  sale 
to  bid  on  the  lands,  and,  if  possible,  procure  them  to  be 
sold  at  their  value;  that  the  sheriff  thereupon  informed 
said  Spaugh  that  the  lands  would  not  be  offered  for  sale 
before  one  o'clock  in  the  afternoon  of  said  day,  and  ex- 
pressly promised  him  that  the  sale  should  not  be  made  in 
tlic  forenoon;  that  in  violation  of  said  assurance  and  agree- 
ment, the  sheriff,  combining  and  confederating  with  the 
defendant  Sidener  to  prevent  a  fair  sale  of  the  lauds,  and  to « 
enable  said  Sidener  to  purchase  the  same  for  a  nominal 
price,  in  the  absence  of  competing  bidders,  offered  said 
lands  for  sale  at  the  hour  of  ten  o'clock  in  the  forenoon  of 
said  day,  and  then  and  there  immediately  sold  the  same  to 
said  Sidener  for  (250,  when  in  truth  they  were  of  the  value 
of  $2,500,  said  Sidener  being  the  only  bidder  present,  and, 
at  the  time  of  said  purchase,  well  knowing  the  indebted- 
ness of  Anderson  to  the  plaintiffs,  and  of  the  agreement  of 
the  sheriff  with  Spaugh  not  to  offer  said  lands  for  sale  until 
one  o'clock  in  the  afternoon  of  said  day,  and  that  it  was  the 
intention  of  said  Spaugh  to  be  present  at  said  sale  and  bid 
on  said  lands;  that  said  Spaugh  informed  the  sheriff,  on  the 
day  previous  to  said  sale,  that  he  would  bid  at  least  the 
amount  due  on  said  execution  for  the  rents  and  profits  of 
the  land  for  seven  years;  that  if  he  had  been  present  at 
said  sale,  Spaugh  would  have  bid  at  least  $2,000  for  the  fee 
simple  of  said  lands ;  that  said  Spaugh  and  Anderson  arrived 
at  the  place  of  sale  within  ten  minutes  after  the  lands  had 
been  struck  off  to  said  SideTier,  and  were  surprised  to  learn 
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that  they  had  already  been  sold;  that  thereupon,  before  any 
written  memorandum  of  the  sale  had  been  made,  and  before 
Sidener  had  paid  the  purchase  money  or  any  part  thereof, 
they  /  protested  against  said  sale,  and  demanded  of  the 
sheriff  to  re-ofter  said  lands  for  sale,  which  he  refused  to  do; 
that  Anderson  then  tendered  to  Sidener  $250,  the  amount 
bid  by  him,  and  demanded  that  said  sale  be  set  aside,  but 
the  tender  was  refused;  that  Spaugh  thereupon  made  a 
likq  tender,  which  was  also  refused;  that  Anderson  and 
Spaugh  each  tendered  to  the  sheriff  $200  in  satisfaction  of 
the  amount  due  on  the  execution,  but  the  sheriff  refused  to 
receive  the  same,  and  consummated  the  sale  of  the  lands  to 
said  Sidener,  and  executed  to  him  a  deed  therefor.  It  is 
further  alleged  ths^i  Anderson,  having  become  a  non-resident 
of  this  State,  the  other  plaintiffs,  on  the  27th  day  of  Sep- 
tember, 1862,  commenced  an  action  against  him  in  the  Bar- 
tholomew Court  of  Common  Fleas,  and  upon  filing  a  proper 
bond  and  afiidavit,6ued  out.  an  attachment  against  his  pro(>- 
erty  in  said  county,  which  was  levied  on  said  lands,  and 
that  such  proceedings  were  had  thereon  that  on  the  24th 
day  of  November,  1862,  they  recovered ,  a  judgment  in  said 
court  against  Anderson  for  the  sum  of  $597  41,  to  be  col- 
lected without  appraisement,  &c.,  and  an  order  for  the  sale 
of  said  lands  in  satisfaction  thereof;  that  on  the  21st  day 
of  February,  1868,  the  sheriff  of  said  county,  by  virtue  of 
an  order  of  sale  issued  on  said  judgment,  sold  said  lands  to 
the  plaintiffs  for  the  sum  of  twenty-five  dollars,  and  exe- 
cuted to  them  a  deed  therefor,  due  notice  of  the  time,  and 
place  of  said  sale  having  been  first  given. 

Prayer  that  the  sale  and  conveyance  of  the  lands  by  the 
sherifi'  to  Sidener  be  set  aside  and  declared  fraudulent  and 
void,  and  that  the  title  of  the  plaintifis  under  the  attach- 
ment proceedings  be  confirmed  and  quieted,  and  for  gen- 
eral relief.  Copies  of  the  judgments,  executions  and  con- 
veyances referred  to  are  made  exhibits. 

Sidener  answered  in  three  paragraphs.  The  first  is  a 
general  denial  of  the  complaint. 
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The  second  alleges  that  at  the  time  of  the  purchase  of 
the  land  by  the  defendant,  at  the  sheriflT^s  sale  under  the 
^n^^owy  judgment,  and  prior  to  the  rendition  of  that  judg- 
ment, the  lands  in  controversy  were  incumbered  by  a  mort- 
gSLge  for  two  hundred  dollars,  executed  by  said  Anderson  and 
wife  to  the  school  fund  of  said  county;  that  on  the  29th  of 
January,  1859,  said  Anderson  being  indebted  to  the  defend- 
ant in  the  sum  of  ^,300,  evidenced  by  three  promissory 
notes,  executed  to  him  a  mortgage  on  the  lands  in  contro- 
versy, ^vith  other  lands,  to^  secure  said  indebtedness,  the 
wife  of  Anderson  joining  in  said  mortgage;  that  at  the  Oc- 
tober term,  1860,  of  the  Bartholomew  Circuit  Court,  the  de- 
fendant recovered  a  judgment  against  Anderson  and  for  the 
foreclosure  of  said  mortgage,  and  a  decree  for  the  sale  of  the 
lands  therein  described  to  satisfy  said  indebtedness;  that 
the  lands  described  in  the  mortgage,  other  than  those  sold 
on  the  Anthony  judgment,  were  incumbered  by  a  prior  mort- 
gage made  by  said  Anderson  and  his  wife  to  the  sinking  fund 
of  the  State  for  the  sum  of  $500 ;  that  all  of  said  incum- 
brances on  said  lands,  with  interest  thereon,  remained  un- 
paid at  the  time  he  purchased  the  lands  at  sherifi''s  sale  on 
the  said  Anthony  judgment,  except  the  sum  of  $346  75  paid 
on  the  defendant's  decree  of  foreclosure;  that  the  defend- 
ant, prior  to  his  purchase  under  the  Anthony  judgment,  at 
the  urgent  solicitation  of  Anderson,  released  from  his  said 
mortgage  sixty  acres  of  the  land  embraced  therein;  that 
the  Anthony  judgment  being  prior  to  his  mortgage,  he  pur- 
chased the  lands  at  the  sheriff's  sale  in  good  faith  to  protect 
his  own  lien,  and,  if  possible,  to  secure  the  debt  due  to  him. 
from  said  Anderson;  that  after  he  purchased  said  lands  at 
sheriff's  sale,  and  before  the  commencement  of  this  suit,  ho 
folly  paid  off  said  prior  mortgages.  It  further  alleges  that 
at  the  time  he  purchased  said  lands,  the  sheriff  supposed 
the  sale  was  subject  to  the  redemption  laws,  and  did  not 
then  execute  to  him  a  conveyance  therefor,  but  gave  him  a 
certificate  of  purchase,  and  that  Anderson,  afterwards,,  being 
Vol.  XXVin.— 10 
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satisfied  with  the  pale,  ordered  the  sheriff*  to  execute  to 
the  defendant  a  deed  for  said  lands  in  pursuance  of  his 
said  purchase,  which  the  sherift'  then  did;  that  afterwards, 
on  the  24th  day  of  February y  1862,  and  before  the  com- 
mencement of  said  proceedings  in  attachment,  for  the  pur- 
pose of  securing  the  contingent  right  of  Anderson's  wife 
in  the  lands,  to  which  it  was  subject  under  his  purchase 
froi?i  the  sherifF,  and  to  secure  the  immediate  possession  of 
the  lands  without  litigation  or  trouble,  the  defendant  agreed 
to,  and  did,  pay  to  said  Anderson  and  wife  the  sum  of  $800, 
in  consideration  of  which  said  Anderson  and  his  wife  exe- 
cuted to  the  defendant  a  quit-claim  deed  to  said  lands,  and 
then  gave  him  the  full  possession  thereof,  of  all  of  which 
the  plaintiffs  had  notice  at  the  time  of  instituting  said  pro- 
ceedings in  attachment.  It  avers  that  the  other  lands  in- 
cluded in  the  defendants  mortgage,  and  not  sold  under  the 
Anthony  judgment,  were  not  sufficient  in  value  by  f  1,500 
to  satisfy  the  amount  due  under  the  mortgage,  and  denies 
that  there  was  any  conspiracy,  fraud  or  collusion  in  his  pur- 
chase at  the  sheriff's  sale,  as  alleged  in  the  complaint,  and 
by  way  of  cross-complaint  prays  that  the  pretended  sale 
and  xjonveyance  of  the  land  to  the  plaintiffs,  under  the  at- 
tachment proceedings,  be  set  aside  as  a  cloud  on  the  de- 
ifendants  title,  &c.  The  mortgage  from  Anderson  and  wife  to 
Ihe  defendant,  and  the  judgment  of  foreclosure  thereon, 
and  the  quit-claim  deed  to  the  defendant  referred  to,  are 
made  exhibits  in  this  paragraph. 

The  third  paragraph,  for  answer  to  the  rights  claimed  by 
the  plaintiflfe  (except  Anderson)  under  the  alleged  judgment 
in  the  Court  of  Common  Pleas,  and  the  sale  and  convey- 
ance of  said  lands  to  them  by  the  sheriff"  under  said  judg- 
ment, alleges  that  there  is  no  record  of  such  judgment  in 
attachment  as  alleged  in  the  complaint;  that  the  proceed- 
ings of  the  court  of  the  day  on  which  said  pretended  judg- 
ment was  rendered  were  not  signed  by  the  judge  of  said 
court  during  sadd  'term,  nor -at  any  time  during  his  term  of 
coffice ;  that  the  term  of  office  of  Judge  Beattie  McClel- 
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LAND,  who  was  the  judge  of  said  court  when  said  pretended 
judgment  was  rendered,  expired  on  the  —  day  of  October ^ 
1864;  that  Jcptha  D.  New  was  elected  in  his  stead,  and  since 
that  time  has  held  said  office,  and  that  said  McClelland,  on 
the  —  day  of  Aprily  1865,  long  after  he  had  ceased  to  be  the 
judge  of  the  court  in  which  said  proceedings  were  had, 
signed  the  proceedings  of  the  day  on  which  said  pretended 
judgment  was  rendered,  wherefore,  &c. 

The  second  and  third  paragraphs  of  the  answer  were  de- 
murred to  separately  and  the  demurrers  overruled,  to 
which  the  plaintiffs  excepted. 

Anderson  filed  a  separate  denial  to  the  second  paragraph 
of  the  answer.  The  other  plaintiffs  replied  to  the  second 
paragraph:  1.  The  general  denial.  2.  That  the  quit-claim 
deed  from  said  Anderson  and  wife  to  the  defendant,  men- 
tioned in  said  paragraph,  was  not  made  in  good  faith,  as 
therein  alleged,  but  that  said  Anderson  and  the  defendant,  at 
the  time  of  the  execution  of  said  deed,  knew  of  the  indebt- 
edness of  Anderson^  mentioned  in  the  complaint;  that 
Aiiderson  and  the  defendant  combined  and  confederated  to- 
gether to  cheat,  hinder  and  defraud  the  plaintiffs,  and  par- 
ticularly the  plaintiff  Spaugh,  out  of  their  said  claims  and 
demands  against  said  Anderson;  that  without  the  payment 
of  any  full  consideration  for  said  land  by  the  defendant  to 
Anderson^  and  for  the  purpose  of  cheating,  hindering,  de- 
laying and  defrauding  the  plaintiffs,  and  especially  said 
Spaugh,  out  of  their  claims  against  Anderson,  the  defendant 
entered  into  the  agreement  for  said  quit-claim  deed;  that 
Anderson  made  the  deed  and  the  defendant  received  the 
same  for  the  purpose  of  placing  the  lands  beyond  the  reach 
of  proceedings  at  law  on  the  claims  of  said  plaintiffs,  and 
the  claims  upon  which  the  plaintiffs  were  sureties  for  An- 
derson, and  to  enable  the  defendant  to  hold  said  lands  under 
his  said  fraudulent  purchase  at  the  sheriff's  sale.  A  de- 
murrer was  sustained  to  the  second  paragraph  of  the  re- 
ply.     The  plaintiffs  then  dismissed  the  action  as  to  the 
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plaintift'  AndersoUy  and  his  name  us  a  party  to  the  action 
was  stricken  from  the  record. 

The  remaining  plaintrfis  refused  to  reply  to  the  third 
paragraph  of  the  answer,  and  on  the  defendant's  motion  a 
final  judgment  was  rendered  for  the  defendant  for  want  of 
a  reply  to  said  paragraph.    The  plaintiffs  appeal. 

Exceptions  were  taken  to  the  action  of  the  court  in  over- 
ruling the  demurrers  to  the  second  and  third  paragraphs  of 
the  answer,  and  in  sustaining  the  demurrer  to  the  plain- 
tiffs' second  reply  to  the  second  paragraph  of  the  answer. 

These  rulings  are  assigned  for  error.  ■  As  the  final  judg- 
ment of  the  court  was  rendered  upon  the  refusal  of  the 
plaintife  to  reply  to  the  third  paragraph  of  the  answer,  we 
will  first  examine  the  question  as  to  the  sufficiency  of  that 
paragraph  as  a  bar  to  the  action.  It  is  proper  here  to  re- 
mark, that  as  the  action  was  dismissed  as  to  Anderson,  and 
his  name  stricken  from  the  record  before  final  judgment, 
the  various  questions  involved  must  be  considered  as  though 
he  had  never  been  a  party  to  the  action.  The  defense  set 
up  by  the  third  paragrajjh  of  the  answer  is,  in  substance, 
that  the  proceedings  of  the  court  of  the  day  on  which  the 
judgment  in  the  attachment  proceedings  was  rendered,  under 
which  the  plaintrQs  claim  title  to  the  land,  were  not  signed 
by  the  judge  of  the  court  during  the  term  at  which  the  judg- 
ment was  rendered,  nor  until  long  after  his  term  of  office  had 
expired  and  he  had  ceased  to  be  such  judge,  and  to  exercise 
the  functions  of  ^he  office  of  judge  of  said  court,  and  long 
after  the  sale  of  the  lands  under  said  judgment  by  the 
sheriff  to  the  plaintiffs.  Was  it  necessary  to  the  validity 
of  the  judgment  that  the  proceedings  of  the  court  of  the 
day  of  which  it  formed  a  part  should  be  signed  by  the 
judge?  The  judgment  is  claimed  to  have  been  rendered 
by  the  Court  of  Common  Pleas,  and  it  is  contended  by  the 
appellants'  counsel  that  the  statute  does  not  require  the 
proceedings  of  that  court  to  be  signed  by  the  judge  thereof. 
It  is  true  that  there  is  no  provision  in  the  iact  to  establish 
courts  of   common   pleas  which,  in   terms,   requires  the 
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proceedings  of  that  court  to  be  signed  by  the  judge.  But 
the  24th  section  of  that  act,  (2  Q.  &  H.  25,)  declares  that 
^'Said  common  pleas  shall  be  a  court  of  record,  and  its 
judgments  shall  be  a  lien  on  real  estate  in  the  same  manner 
as  the  judgments  of  the  circuit  court,  and  on  such  judg- 
ments of  the  court  of  common  pleas  execution  shall  issue 
agmnst  the  goods  and  chattels,  lands  and  tenements  of  the 
judgment  debtor,  in  the  same  manner  and  under  the  same 
regulations  and  restrictions  as  govern  executions  in  the 
circuit  court,  unless  otherwise  expressly  provided  by  law/' 
And  section  28  provides,  that  ^<such  courts  shall  have  all  the 
powers  incident  to  a  court  of  record  in  relation  to  the  at- 
tendance of  witnesses,  the  punishment  of  contempts,  and 
in  enforcing  its  orders;  and  in  this  respect,  and  in  all  other 
proceedings  in  said  court,  the  rules  of  proceeding  and  prac- 
tice in  the  circuit  court,  so  far  as  the  same  may  be  appli- 
cable, shall  be  the  rule  of  the  common  pleas,  except  in 
such  matters  as  are  otherwise  provided  for  by  law."  And 
turning  then  to  section  22  of  the  act  providing  for  the  or- 
ganization of  circuit  courts,  (2  G.  &  H.  9,)  we  find  it  pro- 
vided that,  "It  shall  be  the  duty  of  the  clerk  of  the  circuit 
court  to  draw  up  each  day's  proceedings  at  full  length,  and 
the  same  shall  be  publicly  read  in  open  court,  after  which 
they  shall  be  signed  by  the  judge;  and  no  process  shall 
issue  on  any  judgment  or  decree  of  the  court  until  it  shall 
have  been  so  read  and  signed."  The  provisions  of  this 
section  cannot  be  deemed  to  be  merely  directory,  for  it  ex- 
pressly declares  that  no  process  shall  issue  on  any  judgment 
or  decree  until  it  shall  have  been  so  read  and  signed.  It 
makes  the  signing  of  the  judge  essential  to  the  validity  of 
the  judgment  or  decree,  as  such,  for  of  what  value  would  it 
be  without  the  power  to  enforce  it  by  proper  process?  Nor 
can  we  doubt  that  this  provision  of  the  statute  is  applicable 
as  a  "rule  of  proceeding  and  practice"  to  the  court  of 
common  pleas.  Section  420  of  the  code,  in  reference  to 
the  stay  of  execution,  which  applies  both  to  the  common 
pleas  and  to  the  circuit  court,  fixes  the  time  for  the  com- 
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mencement  of  the  stay,  "from  the  time  of  signiDg  the 
judgment."  This  expression,  "from  the  time  of  signing 
the  judgment,"  evidently  has  relation  to  the  signature  of 
the  judge  to  the  proceedings  of  the  court  of  the  day  on 
which  the  judgment  is  rendered,  as  provided  by  the  22d 
section  of  the  circuit  court  act,  and  was  so  recognized  in 
Tucker  v.  Whitej  19  Ind.  253.  It  was  evidently  the  inten- 
tion of  the  legislature,  in  creating  the  court  of  common 
pleas,  that  it  should  be  governed  as  far  as  possible  by  the 
same  system  and  rules  of  procedure  and  practice  as  the 
circuit  court.  The  code  is  made  applicable  to  both  courts, 
and  the  clerk  of  the  circuit  court  is  ex  officio  the  clerk  of  the 
common  pleas;  and  certainly  no  reason  can  be  given  why 
the  proceedings  of  the  one  should  be  signed  by  the  judge, 
that  would  not  apply  with  equal  force  to  the  other. 

Section  68  of  the  justice's  act,  (2  G.  &  H*  592,)  requires 
that  judgments  of  justices^  of  the  peace  shall  be  entered 
upon  the  docket  and  signed  by  the  justice.  Under  this 
statute,  we  held  in  Bingle  v.  Westoriy  23  Ind.  ^88,  that  with- 
out such  signature  the  judgment  was  void. 

The  judge  of  the  Court  of  Common  Pleas  of  Jackson 
county  failed  to  sign  the  records  of  the  proceedings  of  said 
court  at  the  October  term  thereof,  1864,  and  the  legislature 
subsequently  passed  an  act  to  legalize  the  proceedings  of 
said  term,  as  against  the  effects  of  such  failure,  thus  recog- 
nizing the  necessity  that  the  proceedings  of  that  court 
should  be  signed  by  the  judge.    Acts  1865,  p.  52. 

We  do  not  decide  that  the  judge  who  held  the  court  at 
the  time  the  judgment  was  rendered  might  not  sign  the 
record  afterwards,  at  any  time  during  his  continuance  in  office^ 
nor  that  it  might  not  be  signed  by  his  successor  in  office.  See 
The  Life  and  Fire  Ins.  Co.  of  N.  Y.  v.  The  Heirs  of  Wilson, 
8  Peters  291.  These  questions  are  not  now  before  us,  and  we 
express  no  opinion  in  reference  to  them.  We  simply  hold 
that  the  entry  of  the  judgment  by  the  clerk  did  not  consti- 
tute it  a  legal  judgment  until  the  proceedings  of  the  day 
were  properly  signed  by  the  judge  having  authority  to  do  sa 
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The  question  here  is  as  to  the  effect  of  the  facts  alleged 
in  the  answer,  which  the  demurrer  admits,  and  not  as  to 
the  nature  or  effect  of  the  evidence  that  might  be  offered 
to  maintain  the  answer,  if  issue  had  been  taken  on  it.  The 
demurrer  admits  the  facts  to  be  true  as  stated  in  the  answer. 
It  therefore  admits  that  the  proceedings  of  the  court  con- 
taining the  judgment  were  not  signed  by  any  one  until 
long  after  the  sale  of  the  lands  under  the  judgment  to  the 
plaintiffs.  The  order  of  sale  under  which  the  sheriff  acted 
was  therefore  void,  and  the  purchase  under  it  conferred  no 
title  upon  the  plaintifts. 

But  the  appellants  insist  that  if  the  judgment  in  attach- 
ment and  their  title  to  the  lands  under  it  are  void,  for  the 
reasons  stated,  the  action  would  not  thereby  be  defeated 
for  the  reason,  as  they  claim,  that  the  facts  alleged  in  the 
complaint,  independent  of  that  judgment  and  the  title 
claimed  by  them  under  it,  constitute  a  good  cause  of  action ; 
and  as  the  third  paragraph  of  the  answer  relates  alone  to 
that  judgment  and  title,  that  the  court  therefore  erred  in 
rendering  final  judgment  for  the  defendant  on  the  refusal 
of  the  appellants  to  reply  to  that  paragraph.  * 

The  third  paragraph  only  assumes  to  answer  so  much  of 
the  complaint  as  sets  up  the  judgment  in  the  attachment 
suit,  and  the  title  to  the  land  claimed  by  the  plaintiffs  under 
that  judgment;  but  if  the  validity  of  the  complaint  de- 
pends upon  that  judgment  and  sale,  then  an  answer  which 
defeats  them  is  a  good  bar  to  the  whole  complaint. 

Are  the  other  allegations  of  the  complaint  sufficient  of 
themselves  to  constitute  a  good  cause  of  action?  It  is 
argued  by  the  appellants'  counsel  that  "as  the  complaint 
prays  general  relief  upon  the  facts,  the  court  might  proceed 
to  find  the  amount  due  to  each  creditor,  as  upon  a  creditor's 
bill,  and,  with  a  view  to  complete  relief  under  the  statute, 
remove  impediments  to  the  sale  of  the  property."  This  case 
differs  from  one  where  the  debtor  makes  a  fraudulent  con- 
veyance of  his  lands  to  avoid  the  payment  of  his  debta, 
and  the  creditors  file  a  complaint  to  set  the  conveyance 
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aside  as  fraudulent,  and  subject  the  lands  to  sale  for  the 
payment  of  their  claims.  Here,  the  defendant  purchased 
the  land  at  a  judicial  sale  under  a  valid  judgment  and  exe- 
cution, to  which  he  was  not  a  party,  and  paid  therefor  a 
sum  more  than  sufficient  to  satisfy  the  execution.  The 
fraud  complained  of  is,  that  by  a  fraudulent  combination 
with  the  sherifi'  the  defendant  procured  the  sale  to  be  made 
in  the  absence  of  other  bidders,  who  he  knew  intended  to 
be  present  at  the  sale  and  bid  on  the  property ;  and  thereby 
became  the  purchaser  of  the  lands  at  a  price  greatly  below 
their  value.  These  facts,  if  true,  might  have  justified  the 
court  in  setting  aside  the  sale  on  a  complaint  filed  by  An- 
dersoUj  the  judgment  defendant.  But  the  appellants, 
though  they  claim  to  have  been  creditors  of  Anderson  at  the 
time  of  the  sale,  were  not  judgment  creditors;  nor  did 
they  have  any  legal  lien  or  claim  upon  the  lands,  or  upon 
the  surplus  proceeds  of  the  sale,  after  the  execution  on  the 
Anthony  judgment  was  satisfied.  Whether  under  these 
circumstances  a  complaint  by  them,  containing  in  all  other 
respects  the  necessary  averments  to  constitute  a  creditor's 
bill,  and  to  which  Anderson  should  be  made  a  defendant, 
would  authorize  the  setting  aside  of  the  sale,  and  subject 
the  lands  to  the  payment  of  the  debts  due  them  from  An- 
(lersoUj  we  need  not  now  decide,  as  such  a  case  is  not  pre- 
sented by  this  complaint.  Here,  the  nature  of  the  liabili- 
ties of  Anderson  to  the  appellants  is  not  stated.  Whether 
they  rest  in  parol,  or  are  in  writing,  and  the  character  and 
terms  of  the  contract,  or  other  obligation  by  which  they 
exist,  do  not  appear.  Anderson  would  be  a  necessary 
defendant  to  such  a  complaint;  but  here  he  is  not  made 
such.  He  was  for  a  time  united  with  the  appellants 
as  a  plaintiff,  but  his  name  was  stricken  out,  and  he 
then  ceased  to  be  before  the  court  in  any  character.  The 
complaint  contains  few,  if  any,  of  the  characteristics  of  a 
good  creditor's  bill.  It  was  evidently  designed  in  the 
nature  of  a  bill  quia  timeiy  relying  upon  the  title  under  the 
attachment  proceedings,  and  seeking  to  remove  a  cloud 
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therefrom  by  setting  aside  the  sale  and  sheriff's  deed  to  the 
defendant,  under  the  Anthony  judgment.  Its  validity  even 
for  that  purpose  may  be  doubted;  but,  (without  deciding 
the  question,)  admitting  it  to  be  so,  still  that  is  the  only 
view  in  which  it  can  possibly  be  sustained,  and  hence  an 
answer  which  states  facts  sufficient  to  defeat  the  title  claimed 
by  the  appellants,  is  a  good  bar  to  the  action. 

We  think,  therefore,  that  the  court  did  right  in  rendering 
a  final  judgment  for  the  defendant,  upon  the  plaintiffs  re- 
fusing to  reply  to  the  third  paragraph  of  the  answer. 

In  this  view  of  the  case,  the  questions  arising  upon  the 
demurrers  to  the  second  paragraph  of  the  answer,  and  to 
the  second  reply  to  that  paragraph,  are  rendered  compara- 
tively unimportant ;  as,  if  the  ruling  of  the  court  upon  either 
or  both  of  those  demurrers  was  erroneous,  it  would  not  re- 
verse the  judgment  rendered  upon  demurrer  to  a  good 
answer.  The  second  paragraph  of  the  answer  is  clearly 
good,  even  without  the  allegations  contained  in  it  in  refer- 
ence to  the  quit-claim  deed  to  the  defendant  from  Anderson 
and  wife.  It  sets  up  the  defendant's  mortgage  lien  on  the 
property,  avers  that  he  purchased  the  land  at  the  sheriff's 
sale  in  good  faith,  for  the  purpose  of  protecting  said  mort- 
gage lien,  and  expressly  denies  the  fraud,  collusion  and 
combination  charged  in  the  complaint.  These  facts,  if  true, 
are  sufficient  to  defeat  the  plaintifis'  action.  The  second 
reply  to  that  paragraph,  though  assuming  to  avoid  the 
whole,  IS  directed  alone  to  the  quit-claim  deed  of  Anderson 
and  wife  to  the  defendant.  It  was  not  a  good  reply  to  the 
paragrapli,  and  the  demurrer  to  it  was  therefore  correctly 
sustained. 

The  judgment  is  affirmed,  with  costs. 

T.  A.  JSendriekSy  0.  B.  Hordj  A.  W.  HendrickSj  B.  Hillf 
and  «71  8.  Rogers^  for  appellants. 

S.  Stansifer,  F.  Winter,  F.  T.  Hord  and  C.  E.  Walker,  for 
appellee'. 
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ii«    644 

Tax  Duplicate. — A  tax  duplicate  which  is  legal  upon  its  face  is  sufiBeient 
to  Justify  the  treasurer  in  seising  property  in  the  collection  of  the  taxes 
charged  thereon. 

Bamk. — ^Pleadino. — ^In  justifying  the  seizure  of  personal  property  for  the 
payment  of  taxes,  it  is  not  necessary  that  the  answer  of  the  treasurer 
should  allege  that  each  requirement  of  the  statute  had  been  complied 
with  in  the  preparation  of  the  duplicate.  A  general  allegation  that  the 
duplicate  was  delivered  to  the  treasurer  in  conformity  to  law,  &c.,  is 
sufficient 

Tseasubek's  Notice. — The  statute  requiring  the  county  treasurer  to  give 
notice  of  the  amount  of  the  tax  charged  for  the  different  purposes  author- 
ized by  law  is  merely  directory,  and  the  failure  to  give  the  notice  will  not 
prevent  the  collection  of  the  tax. 

Seizure  bt  Deputt. — Plxabikg. — Where  the  treasurer  has  seised  prop- 
erty by  a  deputy,  it  is  not  necessary  that  his  answer  justifying  the 
seizure  should  show  that  the  deputy  had  been  sworn  as  such. 

APPEAL  from  the  Madison  Common  Pleas. 

Elliott,  C.  J. — Suit  by  Busby  against  Noland  and  Shaw- 
han  for  the  recovery  of  the  possession  of  a  horse  alleged  to 
have  been  unlawfully  detained  by  the  defendants  from  the 
plaintiff. 

The  defendants  joined  in  an  answer,  in  substance  as  fol- 
lows :  That  the  defendant  Noland  "  is  now,  and  for  three 
years  last  past  has  been,  the  treasurer  of  Madison  county, 
in  the  State  of  Indiana,  duly  eleeted  and  qualified,  and  that 
in  October,  A.  D.  1865,  James  M.  Dicksonj  who  was  then  and 
there  the  auditor  of  said  county  of  Madison,  placed  in  the 
hands  of  the  defendant  WtUiam  W.  Noland,  as  directed  by 
the  statute  in  such  cases  made  and  provided,  the  tax  dupli- 
cate of  said  county,  containing  the  taxes  assessed  and 
levied  by  the  proper  authorities,  upon  the  taxable  property 
and  polls  of  all  persons  resident  in  said  county,  for  the  year 
1865,  and  all  back  taxes  delinquent  and  unpaid;  that  in  said 
tax  duplicate  there  was  assessed  and  charged  against  tlie 
said  plaintiff  upon  his  lands  and  personal  property,  taxes 
amounting  in  the  aggregate  to  the  sum  of  $148  50 ;  that  the 
said  treasurer  then  and  there  forthwith  caused  notice  to  be 
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posted  up  at  the  court-house  door,  and  in  three  other  public 
places  in  said  county  of  Madison^  and  also  caused  the  same 
to  be  published  in  the  ^^Democratic  Standardy"  a  public  news- 
paper having  general  circulation  in  said  county,  for  three 
weeks  successively,  stating  in  such  notice  the  amount  of 
taxes  charged  for  state,  county,  school,  soldier's  relief,  sink- 
ing fund,  township,  special  school  and  corporation  of  Pax- 
dleton  purposes,  on  6ach  $100  valuation  of  taxable  property; 
also  the  tax  on  each  poll  for  state  and  county  purposes;  that 
on  and  after  the  third  Monday  in  March^  1866,  said  taxes, 
so  charged  as  aforesaid  on  said  duplicate  against  the  said 
plaintifi^  remained  unpaid;  that  afterwards,  to-wit,  on  the 
10th  day  of  Jwiy,  1866,  the  said  William  W.  Noland^  as  such 
treasurer  as  aforesaid,  by  Joseph  L.  Shawhariy  the  other  de- 
fendant herein,  who  was  then  and  there  the  deputy  of  the 
said  treasurer,  called  upon  the  said  plaintiff  and  then  and 
there  demanded  of  him  the  amount  of  said  taxes  due  and 
in  arrears,  standing  against  him  on  said  tax  duplicate  as 
aforesaid,  which  taxes  the  plaintiff  then  and  there  refused  to 
pay,  and  thereupon  said  deputy  demanded  of  said  plaintiff 
a  sufficient  amount  of  personal  property,  out  of  which  the 
amount  of  said  taxes  might  be  made  by  levy  and  sale,  with 
which  demand  the  said  plaintiff  then  and  there  refused  to 
comply;  that  the  said  Nolandy  by  his  said  deputy,  then 
and  there,  by  virtue  of  said  tax  duplicate,  and  by  virtue  of 
the  authority  vested  in  him  by  the  statute  in  such  case 
made  and  provided,  did  then  and  there,  as  such  treasurer, 
seize  upon  and  take  into  his  possession  the  said  bay  horse 
mentioned  in  the  complaint,  as  he  lawfully  might,  for  the 
purpose  of  realizing  from  the  sale  thereof  the  amount  of 
said  taxes,  and  the  penalty,  costs  and  charges  thereon; 
that  said  horse  was  seized  and  taken  for  the  purposes  and 
by  the  authority  aforesaid,  and  for  no  other  purpose  what- 
ever. Wherefore  the  defendants  pray  judgment  for  a 
return  of  said  horse,  &c. 

To  this  answer  a  demurrer  was  filed,  because  it  did  not 
state  facts  sufficient  to  constitute  a  defense  to  the  action. 
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The  court  sustained  the  demurrer,  to  which  the  defendants 
excepted  and  refused  to  answer  further.  Final  judgment 
was  thereupon  rendered  for  the  plaintiff. 

Do  the  facts  alleged  in  the  answer  constitute  a  valid  de- 
fense to  the  action?  This  is  the  only  question  in  the  case. 
The  right  of  the  treasurer  to  seize  upon  personal  property 
in  the  collection  of  delinquent  taxes,  properly  assessed 
under  a  valid  duplicate,  is  not  controverted.  In  Swing  v. 
Robeson  et  aLy  15  Ind.  26,  a  case  very  similar  to  the  present 
one,  it  was  held  by  this  court  that  if  the  duplicate  in  the 
hands  of  the  treasurer  was  legal  on  its  face,  it  justified  him 
in  holding  the  property  seized  in  the  legal  collection  of 
taxes,  and  that  it  was  not  necessary  for  him  to  show  a  legal 
assessment  of  ttie  taxes.  The  law  requires  the  tax  dupli- 
cate to  be  made  out  by  the  auditor  and  delivered  to  ^he 
treasurer,  and  makes  it  the  duty  of  the  latter  to  collect  the 
tax.  The  duplicate  is  the  treasurer's  authority,  as  the  writ 
is  to  the  sheriff,  and,  if  legal  on  its  face,  must  be  his  justi- 
fication, and  is  sufficient  authority  to  enable  him  to  hold 
property  seized  upon  it  in  the  collection  of  the  taxes.  Eut 
it  is  insisted  by  the  appellee  that  the  answer  does  not  show 
that  the  duplicate  i^  the  hands  of  Noland,  the  treasurer, 
was  legal  on  its  face.  The  objection  urged  is,  that  it  does 
not  specifically  show  that  the  duplicate  cont^ned  all  the 
statutory  requirements.  For  instance,  that  the  state, 
county,  school,  road,  and  other  taxes  should  be  set  down 
therein  in  separate  columns,  &c.;  that  the  several  columns 
on  each  page  containing  the  valuation  of  real  and  personal 
property,  taxes  charged,  &c.,  should  be  added  up,  and  such 
additions  carried  forward  from  page  to  page,  &c. 

The  answer  avers  that  the  auditor  placed  in  the  hands  of 
the  treasurer  the  tax  duplicate  of  the  county,  as  required 
by  the  statute,  containing  the  taxes  assessed  and  levied  by 
the  proper  authorities  upon  the  taxable  property  and  polls 
of  all  persons  resident  in  said  county,  for  the  year  1865,  and 
all  back  taxes  delinquent  and  unpaid ;  and  that  there  was 
assessed  and  charged  therein  against  the  plaintiff,  on  his 
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lands  and  personal  property,  in  the  aggregate  the  sum  of 
one  hundred  and  forty-eight  dollars  and  fifty  cents.  This 
we  think  is  sufficient. 

To  show  by  specific  averments  that  the  duplicate  was 
made  out,  in  every  particular,  in  the  form  and  manner 
required  by  the  vaiious  provisions  of  the  statute  relating  to 
the  subject,  would  require  an  answer  of  great  length  and 
prolixity,  to  avoid  which  the  law  allows  in  such  cases  gen- 
eral pleadings.  The  rule  is  stated  by  Chitty  thus:  "It  is 
also  a  rule  of  pleading  that  where  a  subject  comprehends  a 
multiplicity  of  matter,  and  a  great  variety  of  facts,  there, 
in  order  to  avoid  prolixity,  the  law  allows  general  pleading. 
1  Chit.  PI.  235;  id.  535;  Postmaster  General  U.  8.  v.  Cock- 
raUy  2  Johns.  413;  Hughes  v.  Smithy  5  Johns.  168;  Frary  v. 
Dakijij  7  Johns.  75. 

Ewing  v.  Robeson^  supruj  was  an  action  brought  to  re- 
cover possession  of  personal  property.  Robeson  justified 
his  possession  as  treasurer  of  Franklin  county,  under  the 
tax  duplicate  of  said  county,  alleging  that  the  property  had 
been  owned  by  the  Laurel  Banky  and  that  certain  taxes  had 
been  legally  assessed  against  the  bank,  which  remained 
due  and  delinquent  on  said  duplicate,  and  were  a  lien  on 
said  property,  which  he  seized  and  held  as  treasurer  for  the 
payment  thereof.  On  demurrer  to  the  answer,  it  was  held 
good.  It  will  be  observed  by  reference  to  that  case,  that 
the  answer  there  was  more  general  in  its  terms  than  in  the 
case  under  consideration.  The  objection  urged  in  argu- 
ment to  the  validity  of  the  answer  in  that  case  was,  that  it 
did  not  show  a  legal  assessment  of  the  tax,  which  Ihe  court 
held  was  not  necessary,  but  that  a  duplicate  legal  on  its 
face  justified  the  officer.  The  answer  however  could  not 
have  been  held  good  unless  the  averments  had  been  deemed 
sufficient  to  show  a  valid  duplicate,  as  the  question  was 
necessarily  presented  by  the  demurrer.  This  is  a  question 
of  pleading,  and  not  of  evidence.  We  are  not  now  called 
upon  to  determine  the  nature,  kind,  or  amount  of  evidence 
required  to  sustain  the  answer. 
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The  statute  makes  it  the  duty  of  the  treasurer  on  receipt 
of  the  duplicate,  forthwith,  to  "  cause  notice  to  be  posted  up 
at  the  court-house  door,  and  in  three  other  public  places  in 
the  county,  and  to  cause  the  same  to  be  published  in  some 
newspaper  having  general  circulation  in  his  county,  if  any 
there  be,  for  three  weeks  successively,  stating  in  such  no- 
tice the  amount  of  tax  charged  for  state,  county,  school, 
road  or  other  purposes,  on  each  one  hundred  dollars  valua- 
tion of  the  taxable  property;  and  also  the  tax  on  each  poll 
for  state,  county  and  other  purposes."  Acts  Spec.  Sess. 
1861,  p.  93.  And  it  is  insisted  that  the  answer  is  bad  be- 
cause it  does  not  show  that  the  notice  alleged  therein  con- 
tained the  amount  of  tax  levied  on  each  one  hundred  dol- 
lars for  road  purposes.  A  sufficient  answer  to  this  objec- 
tion is  found  in  the  fact  that  there  is  nothing  in  the  record 
showing  that  the  duplicate  contained  any  levy  of  such  a 
tax.  But  in  saying  this,  we  do  not  intend  to  be  understood 
as  holding  that  it  wHs  necessary  to  the  validity  of  the  an- 
swer that  it  should  contain  the  averment  that  notice  waa  given 
by  the  treasurer,  as  required  by  that  provision  of  the  stat- 
ute. If  a  valid  assessment  and  levy  had  been  made  of  the 
taxes  and  a  proper  duplicate  thereof  made  out  and  placed 
in  the  hands  of  the  treasurer  for  collection,  his  failure  to 
give  the  notice  would  not  invalidate  the  tax,  or  prevent  its 
subsequent  collection.  That,  like  various  other  duties  en- 
joined by  the  statute,  can  only  be  regarded  as  directory  to 
the  officer ;  the  neglect  to  give  the  notice  would  not  discharge 
the  tax,  or  present  a  valid  obstacle  to  the  collection  thereof. 

It  was  not  necessary  that  the  answer  should  show  that 
the  defendant  Shawhan  had  been  duly  sworn  as  NolancTs 
deputy.  If  he  acted  under  the  authority  and  by  the  direc- 
tion of  Nolandy  the  treasurer,  as  his  deputy,  in  seizing  the 
property  for  the  payment  of  the  tax  due  from  the  plidntiff, 
the  seizure  would  be  valid.  We  think  the  answer  presents 
a  good  bar  to  the  action,  and  that  the  court  erred  in  sus- 
taining the  demurrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
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manded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer,  and  for  further  proceedings. 

J.  Davis  and  J.  W.  Sansberry,  for  appellants. 

JI.  Craven  and  A.  2).  WUliams,  for  appellee. 


Handschy  v.  Sutton. 

Leabe. — Bbjbach  07  CoYSNAifTs. — A  leased  to  B  a  tract  of  land  for  fiTC 
years,  and  agreed  to  clear  out  a  ditch  on  the  land.  B  was  to  clear  a  por- 
tion of  the  land,  erect  certain  fences  and  pay  the  taxes,  &c.  Suit  by  A 
upon  the  lease,  alleging  that  B  bad  failed  in  his  obligations  under  the 
lease  Answer:  1.  That  A  had  failed  for  fifteen  months  to  clear  out  the 
ditch,  as  he  had  agreed,  and  that  for  that  cause  B  had  abandoned  the  land 
and  the  lease.  2.  That  after  the  lease,  A  had  sold  the  land  to  another 
and  put  him  in  possession,  and  that  the  purchaser  interfered  with  B's 
enjoyment  of  the  land  by  catting  timber  and  leaying  the  tree  tops  on  the 
land,  wherefore  B  had  abandoned  the  land,  &c. 

Heldy  that  as  A's  agreement  to  clear  out  the  ditch  was  not  a  condition  pre- 
cedent, and  as  no  damage  is  alleged  to  have  resulted  from  the  failure  to 
do  so,  the  first  answer  was  no  bar  to  the  suit. 

lleld^  also,  that  the  second  answer  was  bad  on  demurrer. 

APPEAL  from  the  Randolph  Circuit  Court. 

Rat,  J. — The  appellant  brought  suit  for  a  failure  by  the 
appellee  to  perforin  his  covenants  contained  in  a  contract 
for  the  lease  of  forty  acres  of  land,  owned  by  the  appellant. 

The  stipulations  were,  that  the  appellee  should  have  the 
possession  of  the  premises  for  five  years,  and  all  the  crops  he 
could  raise  thereon,  the  appellant  agreeing  "to  clear  out  a 
ditch  on  the  north  side  of  said  ground."  The  appellee  con- 
tracted to  take  oft'  all  the  timber  under  a  specified  size  that 
was  upon  the  land,  and  to  take  good  care  of  all  the  fruit 
trees,  to  keep  the  ditch  in  good  repair,  to  erect  certain 
fences,  and  to  pay  all  taxes  during  said  term. 

The  complaint  averred  that  the  appellee  had  been  put  in 
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possession  under  the  lease;  that  he  had  failed  to  comply 
with  any  of  the  stipulations,  (stating  them  specifically,)  on 
his  part  to  be  performed,  but  on  the  contrary  had  removed 
the  rails  and  rail  timber  from  the  premises,  and  had  per- 
mitted the  fruit  trees  to  be  destroyed,  to  the  damage,  &e. 

The  appellee  answered  in  several  paragraphs.  The  third 
paragraph  alleged  that  the  appellant  and  another  person, 
who  as  it  averred  is  the  true  party  in  interest  in  the  suit, 
failed  and  refused  to  clear  out  the  ditch  described  in  the 
complaint,  and  having  so  failed  and  refused  for  fifteen 
months,  and  the  appellant  having  gone  to  Germany  and 
left  the  contract  unperformed,  the  appellee  abandoned  the 
land  and  the  contract  A  demurrer  was  filed  to  this  par- 
agraph and  overruled. 

The  appellee  has  furnished  us  with  no  argument  in  sup- 
port of  this  answer,  which  it  is  clear  constituted  no  defense 
to  the  action.  The  agreement  to  clear  the  ditch  was  not  a 
condition  precedent;  no  damage  is  alleged  to  have  resulted 
to  the  appellee  from  the  failure  of  the  appellant  to  perform 
his  part  of  the  contract,  and  the  occupancy  of  the  premises 
for  fifteen  months  under  the  lease  is  admitted. 

The  fourth  paragraph  of  the  answer  set  up  a  counter- 
claim, and  we^do  not  see  that  the  court  committed  any 
error  in  overruling  the  demurrer  to  it. 

The  averments  of  the  fifth  paragraph  were,  that  some 
three  months  after  the  appellee  entered  into  possession  of 
the  land  under  the  lease,  the  appellant  sold  the  premises 
leased  to  a  third  party  and  put  him  in  possession,  and  that 
said  purchaser  interfered  with  appellee's  enjoyment  of  the 
premises  by  cutting  timber  and  leaving  the  tree  tops  on  the 
land,  wherefore  the  appellee  abandoned  h\a  possession.  A 
demurrer  was  overruled  to  this  paragraph  of  the  answer. 

The  entry  into  possession  by  the  purchaser  does  not 
seem  to  have  ousted  the  appellee,  and  the  extent  of  the 
damages  sustained  by  the  leaving  of  the  tree  tops  on  the 
ground  is  not  stated.  As  against  the  lessee,  the  acts  of  the 
purchaser  were  as  the  acts  of  any  other  stranger. 
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The  case  is  reversed,  with  costs,  and  the  court  below  is  di- 
rected to  set  aside  the  judgment,  and  sustain  the  demurrer 
to  the  third  and  fifth  paragraphs  of  the  answer. 

J.  Smith,  for  appellant. 

T.  Browny  for  appellee. 


The  Board  op  Commissioners  op  Madison  County  and  Others 

i\  Brown. 

Military  Bounties. — The  fact  that  one  township  of  a  oounty  had  filled  its 
military  quota  did  not  relieye  the  citizens  of  that  township  from  liability 
to  pay  taxes  to  meet  appropriations  made  by  the  county  board  for  bounties. 

CouKTT  BoABD. — SPECIAL  SESSIONS. — When  the  county  board  is  once  law- 
fully conyened  in  special  session  by  the  call  of  the  auditor,  the  board  has 
power  to  o4ioum.from  day  to  day,  until  the  business  before  it  is 
finished. 

Sams. — It  is  not  necessary  that  the  record  of  the  board  should  show  the 
call  of  the  auditor  for  a  special  session.  This  may  be  shown  by  other 
eTidenoe. 

A88B8SMBNT  Off  Taxes. — The  fact  that  the  board  of  commissioners  con  tern-  • 
plate  an  unlawful  use  of  the  county  revenue  will  not  make  void  a  gen- 
eral IcTy  for  county  purposes. 

County  Boxos. — Iitnocbnt  Holdsb. — The  fact  that  oounty  bonds  may  have 
passed  into  the  hands  of  innocent  holders  will  not  deprive  the  county-  of 
any  defense  that  might  have  been  made  against  the  first  holder. 

AS8B88MEHT  TO  Pat  Wab  Boitdb. — The  ruling  in  Nave  et  al.  y  Kin$^  27  Ind< 
356,  approved. 

APPEAL  from  the  Madison  Circuit  Courts 
Greqort,  J. — EUwood  Brown,  a  citizen  of  FiM  Creek 
township,  in  Madison  county,  on  hehalf  of  himself  and  the 
other  citizens  of  said  township,  filed  his  complaint  against 
the  appellants  to  enjoin  the  assessment  and  collection  of 
taxes  against  the  citizens  of  that  township,  for  the  purpose 
of  raising  a  revenue  for  the  payment  of  certain  bonds 
issued  by  order  of  the  board  of  commissioners  for  providing 
Vol.  XXVIIL— 11 
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means  with  which  to  pay  bounties  to  drafted  men  and  vol* 
unteers,  to  fill  the  last  call  of  the  President  of  the  United 
States  for  800,000  men.  A  demurrer  to  the  complaint  for 
want  of  sufficient  facts  was  overruled.  Trial  by  the 
court,  and  finding  for  the  plaintiff.  A  motion  for  a  new 
trial  was  overruled,  and  a  final,  decree  rendered :  1.  The 
order  of  the  board  of  commissioners  made  at  their  June 
session,  1865,  directing  the  treasurer  of  Madison  county  to 
pay  one  hundred  dollars  in  bonds  to  persons  holding  mus- 
ter-in certificates  under  the  call  of  the  President  of  the 
United  States^  of  Decemberj  1868,  for  300,000  men,  and  who 
never  received  any  bounty  from  Madison  county,  was  de- 
clared void,  and  the  defendants  and  their  successors  in 
office  were  enjoined  from  paying  any  part  of  such  bonds, 
and  from  levying  and  collecting  from  the  tax  payers  of 
Madison  county  any  tax  for  such  purpose.  2.,  The  defend- 
ants and  their  successors  in  office  were  restrained  from  col- 
lecting, upon  levies  theretofore  made  upon  the  tax  payers  of 
Madison  county,  any  funds  for  the  payment  of  military 
bonds  issued  to  drafted  men  that  were  never  mustered  into 
the  service  of  the  United  States^  and  from  paying  or  redeem- 
ing such  bonds  with  ftinds  now  belon^ng  to  said  county  of 
Madison^  raised  either  by  taxation  or  otherwise.  3.  The 
defendants  and  their  successors  in  office  were  enjoined  from 
paying  bonds  issued  to  remunerate  persons  for  moneys  ad- 
vanced on  private  account  to  induce  volunteering.  4.  The 
defendants  and  their  successors  in  office  were  enjoined  from 
the  collection  of  any  tax  assessments  against  the  appellee 
and  other  tax  payers  of  Fall  Creek  township,  made  by  order* 
of  the  board,  for  the  year  1865,  for  the  purpose  of  raising 
funds  to  pay  and  redeem  the  military  bonds  of  Madison 
county,  issued  under  the  orders  of  the  board  of  commis- 
sioners of  January  12th,  and  February  16th,  1865,  purport- 
ing to  authorize  the  issue  of  bonds  by  the  treasurer  of 
Madison  county,  in  the  sum  of  $200,000,  to  be  paid  to 
drafted  men  and  volunteers  in  sums  of  |400  each.  5.  The 
defendants  and  their  successors  in  <^ce  were  enjoined  from 
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appropriating  towards  the  payment  of  any  of  the  military 
bonds  of  the  county  of  Madison,  issued  under  the  orders 
of  the  board  of  commissioners  of  January  12th,  and  Feb- 
ruary 16th,  1866,  directing  the  issue  of  $200,000  of  bonds, 
to  be  paid  to  drafted  men  and  volunteers  in  sums  of  $400 
each,  the  funds  theretofore  collected  from  the  tax  payere  of 
FaU  Greek  township  under  the  assessment  of  1865.  %.  The 
order  of  the  board  of  commissioners  made  on  the  16th  of 
Fdbruary,  1865,  directing  the  treasurer  of  Madison  county 
to  furnish  the  citizens  of  FaU  Creek  township  a  sufficient 
amount  in  bonds  of  the  county  to  pay  eleven  men  $400 
each  was  declared  void;  and  the  defendants  and  their  suc- 
cessors in  office  were  enjoined  from  furnishing  such  bonds 
to  said  citizens,  and  from  paying  any  such  bonds  that  had 
been  issued.  The  appellants  excepted  to  the  decree.  The 
evidence  is  set  out  in  the  record. 

The  main  question  involved  was  raised  by  a  motion  to 
strike  out  a  portion  of  the  complaint,  and  was  also  involved 
in  the  motion  for  a  new  trial.  It  is  claimed  that  the  citizens 
of  FaU  Creek  township  are  exempt  from  the  payment  of 
taxes  to  meet  the  liability  incurred  by  the  county  for 
bounties  to  drafted  men  and  volunteers  under  the  call  of 
the  President  of  the  United  States,  on  the  ground  that  they 
had  filled  their  quota  before  the  orders  of  the  board  of 
commissioners  were  made.  This  question  was  considered 
in  King  and  Others  v.  Course  and  Others,  25  Ind.  202.  It  is 
there  said,  that  "the  townships  of  the  county,  in  their  cor- 
porate capacities,  had  no  power  to  levy  taxes  and  raise 
funds  for  these  purposes.  The  board  of  commissioners,  in 
the  exercise  of  their  limited  legislative  power,  act  for  the 
whole  county.  The  necessities  of  the  public  service,  in 
which  all  were  deeply  interested,  required  that  the  county 
should  furnish  a  given  number  of  men  for  the  national  de- 
fense, and  even  though  a  portion  of  the  required  number 
had  been  secured,  we  do  not  think  that  fact  furnished  any 
valid  reason  why  the  commissioners  should  not  afford  their 
aid  to  the  government,  in  assisting  to  promptly  raise  the 
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residue.  It  would  certainly  be,  in  the  langus^e  of  the  act 
of  1865,  *  procuring  or  furnishing  volunteers  or  drafted 
men  for  the  army  of  the  United  States/  and  thereby  aiding 
the  government  in  suppressing  the  rebellion."  We  think 
that  the  fact  that  Fall  Creek  township  had  furnished  her 
quota  before  the  orders  of  the  board  of  commissioners  of 
January  12th,  and  February  16th,  1866,  were  made,  does 
not  exempt  the  tax  payers  of  that  township  from  the  burden 
of  taxation  for  the  purpose  of  meeting  the  liability  incurred 
by  the  county  under  these  orders.  It  is  claimed  that  the 
orders  of  the  board  of  commissioners  are  void  because  they 
were  made  at  special  sessions,  and  that  the  record  made  by 
them  does  not  show  that  the  commissioners  were  called  to 
meet  by  the  auditor  of  the  county ;  and  that  the  order  of  the 
12th  of  January  J 1865,  was  made  at  an  adjourned  meeting  of 
the  board.  The  commissioners'  record  shows  that  the  meet- 
ing on  the  11th  of  January  was  in  pursuance  of  a  call 
previously  made  by  James  M.  Dickson^  the  county  auditor, 
and  that  the  board  adjourned  until  the  next  day.  The 
commissioners,  being  lawfully  in  session,  had  the  right,  in 
our  opinion,  to  adjourn  from  day  to  day  until  the  business 
before  them  was  completed. 

It  is  true  that  the  commissioners'  record  does  not  show 
that  the  meeting  in  February  was  in  pursuance  of  the  call 
of  the  auditor,  but  the  record  in  this  case  shows  that  a 
notice  was  issued  by  the  county  auditor  for  the  meeting  on 
the  16th  of  that  month,  stating  the  purpose  of  the  call. 
This  notice  was  served  by  the  sheriff  on  each  of  the  com- 
missioners. This  in  our  judgment  is  sufficient.  It  is  not 
necessary  that  the  commissioners'  record  should  show  the 
call;  it  may  be  shown  aliunde. 

The  board  of  commissioners,  at  their  June  term,  1865, 
passed  the  following  order:  "Ordered  by  the  board,  that 
the  treasurer  pay  one  hundred  dollars,  in  bonds,  to  per- 
sons holding  muster-in  certificates  under  the  call  of  the 
President,  of  December^  1868,  for  300,000  men,  and  who 
never  received  any  bounty  from  Madison  county  under  said 
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call,"  There  is  evidence  tending  to  show  that  bonds  issued 
in  Aprilj  1865,  were  paid  out  under  this  order.  This  case 
was  tried  at  the  October  term,  1866.  The  legislature,  by  an 
act  approved  March  11, 1867,  legalized  all  bonds  theretofore 
issued  by  and  under  the  authority  of  the  boards  of  com- 
missioners of  the  several  counties  in  this  State,  of  the  de- 
nomination of  one  hundred  dollars,  dated  April  8d,  1865, 
due  in  one  year  after  the  date  thereof,  bearing  interest  at 
the  rate  of  six  per  cent,  from  date,  for  the  purpose  of 
paying  bounty  to  persons  who  had  received  no  bounty 
from  such  counties,  and  had  been  mustered  into  the  United 
States  service,  under  the  call  of  the  President  for  800,000 
men,  in  the  month  of  Decemhery  1868,  for  the  suppression 
of  the  rebellion.  Acts  1867,  §  1,  p.  26.  It  is  claimed  by 
the  appellants  that  this  act  legalizes  the  bonds  issued  under 
the  order  of  JunCy  1865.  This  is  true,  if  the  bonds  are 
correctly  described  in  the  legalizing  act.  But  only  bonds 
of  the  denomination  of  one  hundred  dollars,  dated  April 
3d,  1865,  bearing  six  per  cent,  interest,  due  in  one  year 
after  the  date  thereof,  are  embraced.  The  evidence  is  not 
6ufBciently  clear  to  enable  us  to  say  that  the  bonds  are  of 
the  kind  described  in  the  act.  But  as  the  judgment  below 
must  for  other  reasons  be  reversed,  this  matter  will  be  open 
for  further  investigation  in  the  court  below.  It  is  proper 
to  say  that  no  question  of  parties  is  raised  by  the  demurrer 
for  want  of  sufficient  facts. 

It  is  urged  by  the  counsel  for  the  appellee,  that  the  order 
made  by  the  board  of  commissioners  at  the  June  term, 
1865,  levying  a  tax  of  one  dollar  and  sixty  cents  on  each 
hundred  dollars  lyorth  of  property  in  the  county,  real  or 
personal,  for  county  purposes,  and  four  dollars  and  seventy- 
five  cents  on  each  poll,  is  void,  for  the  alleged  reason  that 
at  the  same  time  the  board  of  commissioners  ordered  the 
treasurer  of  Madison  county  to  pay  one-half  of  each  mili- 
tary bond,  issued  by  the  county,  out  of  the  taxes  which 
might  be  collected  on  the  duplicate  of  that  year.  The  &ct 
that  the  board  of  commissioners  contemplated  an  unlawful 
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use  of  the  county  revenue  levied  for  general  purposes, 
would  not  make  void  the  order  directing  the  levy.  Board 
of  Commimoners  of  Harrison  County  v.  McCarty,  27  Ind.  475. 

It  is  claimed  by  the  appellants'  counsel  that  the  county 
bonds  issued  under  the  several  orders  of  the  board  of  com- 
missionerB  are  commercial  paper,  and  valid  in  the  hands  of 
bona  fde  holders.  Kot  being  payable  at  a  bank  in  this 
State,  they  are  not  within  the  statute.  1  G-.  &  H.  §  6,  p.  450. 
By  the  law  as  now  recognized  in  this  country,  monied 
obligations  payable  to  bearer,  and  which  pass  from  hand  to 
hand  by  delivery,  are  entitled  to  all  the  privileges  of  com- 
mercial paper.  The  bonds  in  question  are  payable  to  bearer, 
but  do  not  pass  by  delivery.  1  G.  &  H.  §  20,  p.  251.  The 
fact  that  the  bonds  in  question  may  have  passed  by  assign- 
ment into  the  hands  of  bona  fde  holders  does  not  deprive 
the  county  of  any  defense  which  it  would  have  against  the 
parties  to  whom  they  were  issued. 

The  motion  to  strike  out  that  part  of  the  complaint  desig- 
nated as  sections  23, 28  and  29,  ought  to  have  been  sustained. 

In  Nave  and  Others  v.  King  and  Others^  27  Ind.  356,  this 
court  held  that  the  proviso  to  the  second  section  of  the  act 
of  March  8d,  1865,  is  not  a  limitation  of  power,  but  that 
the  board  of  commissioners  might  order  an  assessment 
sufficieut  to  meet  such  liabilities  as  they  matured. 

The  overruling  of  the  motion  to  strike  out  sections  10, 15, 
17  and  18  of  the  complaint  was  a  harmless  error,  as  no  re- 
lief was  granted  on  the  matters  therein  charged. 

The  order  of  the  board  of  commissioners  to  reimburse 
Fall  Creek  township  for  eleven  men  furnished  by  her  was 
not  legalized  by  the  act  of  March  3d,  1865,  and  being  made 
without  authority  of  law,  is  void. 

Most  of  the  questions  involved  in  this  case  have  been 
considered  and  passed  upon  by  this  court,  and  we  adhere  to 
the  previous  rulings..  See  Coffrnan  v.  Keightley  and  Another j 
24  Ind.  509;  Oliver  v.  Keightley  and  Another^  id.  514;  The 
Board  of  Commissioners^  ^c.  v.  BearsSy  25  Ind.  110,  andHJie 
cases  cited  above  in  this  opinion. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  set  aside  all  the  proceedings  sub- 
sequent to  the  motion  to  strike  out  portions  of  the  com- 
plaint, and  to  sustain  said  motion  as  to  that  portion  thereof 
designated  as  sections  23,  28  and  29,  and  for  further  pro- 
ceedings. 

J.  DaviSy  E.  JB,  Goodykoontz  and  J.  W.  Sansbem/y  for 
appellants. 

H.  Craven  and  A.  D.  WilUamSj  for  appellee. 


Watkins  v.  Roberts. 

Llibiutt  or  Borbowsb. — Suit  for  the  value  of  a  hone.  Answer,  that  the 
horse  was  borrowed  to  go  to  a  certain  place  and  return,  and  that  while 
defendant  was  on  the  way,  and  without  any  fault  or  negligence  on  his 
part,  he  was  met  by  some  cavalry  soldiers  of  the  United  Statea,  who  forci- 
bly took  said  horse  from  him,  &o. 

Heldj  that  the  answer  was  good. 

APPEAL  from  the  Washington  Common  Pleas. 

Bay,  J. —  Watkins  sued  Roberts  fop  the  value  of  a  horse 
loaned  by  the  former  to  the  latter.  The  complaint  is  in 
three  paragraphs.  The  first  avers  that  the  defendant,  with- 
out leave,  wrongfully  took  the  plaintiff's  horse,  of  the  value 
of  (200,  and  has  not  returned  the  same.  The  second 
charges  that  the  plaintiff  loaned  the  defendant  one  other 
horse,  of  the  value  of  $200,  which  the  latter  promised  to  re- 
turn to  the  former,  or  pay  him  therefor;  that  he  has  not  so 
returned  the  horse  or  paid  therefor.  The  third  alleges  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $200 
for  one  horse  sold  and  delivered  by  the  latter  to  the  former. 

The  defendant  answered  in  four  paragraphs :  First,  the 
denial.    Second,  that  defendant  borrowed  the  horse  of  the 
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plaintifi;  with  the  privilege  of  using  him  for  one  day ;  that 
while  the  horse  was  in  the  possession  of  defendant,  (with- 
out any  fault  or  negligence  on  his  part),  he  encountered  on 
the  road  some  of  the  soldiers  of  the  United  States  army,  un- 
der the  command  of  General  Hobson^  and  said  soldiers,  by 
force,  an4  against  the  will  of  the  defendant,  took  the  horse 
from  him,  and  have  ever  since  and  still  do  have  possession 
thereof.  Third,  that  he,  the  defendant,  borrowed  the  horse 
mentioned  in  the  complaint  of  the  plaintiiF,  at  about  the 
time  mentioned  therein,  to  ride  to  Palmyra  and  back  to  the 
house  of  the  plaintiff,  and  while  on  the  road,  on  his  return 
to  the  plaintiff's  house,  without  any  negligence  whatever 
on  his  part,  he  was  encountered  by  certain  persons,  armed 
with  carbines  and  navy  revolvers,  who  then  and  there, 
by  force  and  threats,  and  by  putting  the  defendant  in  fear, 
did  forcibly  take  said  horse  from  him  and  ride  it  away, 
and  said  unknown  men  have  never  returned  said  horse. 
Fourth,  as  to  the  second  parafiraph  of  the  complaint, 
that  defendant  borrowed  of  pMntiff  his  horse,  as  men- 
tioned  in  said  paragraph,  and  while  said  horse  was  being 
by  him  used  under  said  borrowing,  the  same  was  by 
an  order  (verbally  given)  of  General  Hcbsorij  who  was 
then  and  there  a  general  officer  serving  the  government  of 
the  United  States  in  a  military  capacity,  by  force  and  against 
defendant's  will,  and  without  any  negligence  whatever  on 
his  part,  seized  and  ridden  away,  and  has  never  since  been 
seen  or  heard  of  by  the  defendant. 

The  plaintifi*  demurred  to  the  second,  third  and  fourth 
paragraphs  of  the  answer.  The  demurrer  was  sustained  to 
the  second,  and  overruled  as  to  the  third  and  fourth,  to 
which  the  plaintiff  excepted,  and  assigns  the  same  for  er- 
ror. No  cross  error  is  assigned  upon  the  action  of  the 
court  in  overruling  the  demurrer  to  the  second  paragraph. 
The  evidence  is  also  brought  before  us,  and  the  action  of 
the  court  in  overruling  a  motion  for  a  new  trial,  on  the 
ground  that  the  finding  was  not  sustained  by  the  proof,  was 
excepted  to,  and  is  assigned  as  error. 
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Lord  -Hoft,  in  Coggs  v.  Bernard^  2  Ld.  Raymond  909,  states 
the  responsibility  assumed  by  the  bailee  in  this  class  of  cases 
thus :  "  The  borrower  is  bound  to  the  strictest  care  and  dili- 
gence to  keep  the  goods,  so  as  to  restore  them  back  again  to 
the  lender,  because  the  bailee  has  a  benefit  by  the  use  of 
them,  so,  as  if  the  bailee  be  guilty  of  the  least  neglect,  he  will 
be  answerable."  The  borrower  is  not  liable  if  the  goods  be 
taken  from  him  by  robbery,  or  irresistable  force,  or  stolen  out 
of  hiB  possession,  he  having  exercised  such  extraordinary 
care.  If,  however,  by  his  own  rashness,  he  expose  the  prop- 
erty to  such  peril,  he  will  be  liable.  Jones  on  Bailments^  p.  68 ; 
Edwards  on  BaUmeniSj  p.  167 ;  Scranton  v.  Baxter,  4  Sand. 
5.  The  third  paragraph  of  the  answer  avers  that  while 
using  the  horse  for  the  express  purpose  for  which  he  had 
borrowed  him,  and  without  any  negligence  whatever  on  his 
part,  he  was  met  by  certam  persons,  armed,  &c.,  and  the 
horse  was  forcibly  taken  from  him.  The  appellant  insists 
that  it  should  have  been  averred  that  the  appellee  used  the 
utmost  care  to  prevent  this. 

The  degree  of  care  required  of  the  borrower  was  a  ques- 
tion of  law,  and  any  failure  to  exercise  the  diligence  re- 
quired would  be  neglect.  As  the  answer  shows  the  char- 
acter of  the  bailment,  we  think  the  allegation  that  there 
was  no  negligence  on  the  part  of  the  defendant  is  equiva- 
lent to  an  averment  that  the  required  degree  of  care  was 
exercised.  The  fourth  paragraph  contains  the  same  allega- 
tion, and  the  demurrer  was  properly  overruled  to  each  of 
them. 

The  evidence  introduced  upon  the  trial  was  very  conflict- 
ing. The  finding  of  the  jury  is  sustained  by  one  hue  of  wit- 
nesses. Both  parties  knew  of  the  danger,  as  the  troops  of 
the  government  were  in  rapid  pursuit  of  a  column  of  invad- 
ing traitors;  and,  although  the  plaintiff  at  first  objected 
for  that  reason  to  loan  the  horse,  he  did  finally  consent. 
While  returning  from  the  proposed  trip,  and  proceeding 
along  the  highway  toward  the  house  of  the  plaintifi^,  to  de- 
liver up  the  horse,  the  defendant  was  stopped  by  armed  men, 
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and  the  horse  taken  from  hmx  by  force  which  he  could  not 
have  resisted.  Under  such  a  state  of  facts,  there  was  no  lia- 
bility upon  the  defendant. 

The  plaintiff,  on  the  other  hand,  introduced  evidence 
tending  to  show  an  express  contract  on  the  part  of  the  de- 
fendant, made  in  consideration  of  the  risk  incurred  by  the 
lender,  to  return  the  horse  that  evening,  or  pay  a  fixed  sum 
for  him.  The  defendant  denied  such  a  contract.  The  in- 
structions given  to  the  jury  are  not  presented  to  us  in  the 
record,  and  we  must,  therefore,  consider  the  case  as  having 
been  fairly  submitted  for  their  consideration.  The  evidence 
is  not  of  such  a  character  as  would  justify  us  in  reviewing 
the  finding. 

The  judgment  is  afiirmed,  with  costs. 

J.  ff.  Butler  and  H*  Heffren^  for  appellant. 

T.  L.  Smithy  M.  C.  Kerr  and  J.  A.  Ohomdeyy  for  appellee. 


EbLLER  v.  ThB  EqUITABLB  FiBB  iNSmiANOE  OOHPANY. 

FsAUDS. — CoKTEirTS  or  Wkittxk  Ihstbumxht. — ^To  a  suit  upon  a  premium 
note,  given  on  a  poUoy  of  insurance,  the  defendant  answered  that  the 
agent  of  the  company  had  proposed  to  defendant^  for  the  sum  namedj  to 
insure  his  house  against  loss  by  fire;  that  defendant  accepted  said  offer 
upon  the  condition  that  for  the  sum  named  he  should  have  an  uncondi- 
tional policy,  which  should  not  be  subject  to  the  payment  of  any  farther 
assessments  for  premiums;  that  the  agent  dellycred  a  policy  which  he 
falsely  and  fraudulently  represented  conformed  to  the  contract,  *but  that 
in  fact  said  policy  contained  a  condition  which  made  the  liability  of  the 
company  depend  upon  the  prompt  payment  by  defendant  of  such  assess- 
ments as  might  be  made  upon  a  premium  note  for  $126 ;  that  defendant 
was  an  illiterate  man,  only  able  to  read  with  great  labor  and  difficulty, 
as  the  agent  well  knew,  and  relied  upon  the  truth  of  said  representa- 
tions ;  that  the  condition  in  said  policy  was  printed  in  type  so  small  as  to 
make  it  extremely  difficult  for  any  one  to  read  the  same,  and  that  defend- 
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ant  was  wholly  ignorant  thereof  until  he  receiTed  notice  of  an  assess- 
ment upon  said  premium  note ;  that  said  note  was  procured  by  the  fraud- 
ulent representation  of  said  agent  that  the  paper  which  defendant  signed 
was  an  application  for  insurance,  &c.  The  policy  was  brought  into  court 
and  offered  for  cancellation. 

ffeld^  that  the  rule  that  the  law  farors  the  diligent,  should  not  be  applied  for 
the  protection  of  those  who  take  adrantage  of  ignorance  to  perpetrate 
fraud. 

Heldy  also,  that  if  a  party  may  not  rely  upon  the  representations  of  another 
as  to  the  contents  of  a  written  instrument,  neither  must  the  other  con- 
tracting party,  by  his  own  act,  increase  the  difficulties  of  such  an  exam- 
ination. The  amount  of  diligence  required  is  to  bo  determined  by  the 
relation  of  the  parties  and  the  circumstances  of  each  case. 

Ifeldj  also,  that  the  answer  presented  a  good  defense. 

< 

APPEAL  from  the  Bartholomew  Common  Pleas. 
Ray,  J. — ^Action  by  the  appellee  upon  a  note.  Answer, 
in  substance,  that  the  consideration  for  the  note  in  suit  was 
that  on  the  7th  day  of  Julr/y  1865,  the  plaintift',  by  her 
agent,  proposed  to  insure  the  property  of  the  defendant 
against  loss  by  fire  for  the  sum  of  $56  70,  of  which  the  sum 
of  $6  70  was  to  be  paid  cash  in  hand,  and  a  note  given  for 
the  remainder,  due  ^P^^  ^y  1866;  that  said  agent  agreed, 
in  consideration  of  said  sum,  payable  as  aforesaid,  that  he 
would  issue  and  deliver  to  the  defendant  an  unconditional 
policy  of  insurance  for  the  amount  agreed  upon,  without 
any  reference  to  premium  notes,  for  the  term  of  five  years; 
that  no  premium  notes  should  be  required,  and  no  condition 
in  said  policy  making  the  payment  of  any  loss  by  fire  to 
.  depend  on  the  payment  of  any  assessment.  The  proposal 
was  accepted  by  the  defendant,  and  the  sum  required  in 
cash  paid,  and  the  note  in  suit  executed  and  delivered,  and 
a  policy  was  received  which  it  was  fraudulently  represented 
by  said  agent  conformed  to  tne  contract,  and  the  defendant, 
confid)ng  in  and  relying  on  said  false  and  fraudulent  state- 
ments and  representations  of  sud  plaintifif's  agent,  and  be- 
lieving the  same  to  be  in  all  things  true,  and  being  unused 
to  business,  and  an  unsuspecting  and  illiterate  person,  and 
unable  to  read  writing  or  print  without  great  difficulty,  and 
the  condition  herein  stated  being  in  very  fine  and  small 
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print,  and  very  difficult  to  be  read  by  persons  of  more  educa- 
tion and  better  capacity  than  defendant,  he,  said  defendant, 
in  full  trust  and  confidence  in  and  reliance  on  said  false  and 
fraudulent  statements,  put  away  his  said  policy  of  insurance 
for  security,  and  did  not  learn  the  contents  of  said  policy 
until  recently,  toAvit,  on  the  10th  day  of  March,  1867,  when 
he  received  from  plaintift'  a  notice  by  mail  informing  him 
that  he  had  been  assessed  by  plaintiif  with  $42  on  a  pre- 
mium not«  of  J126,  which  plaintift'  charged  was  executed 
by  this  defendant,  and  required  him  to  pay  the  same  imme- 
diately, and  on  examining  his  policy  he  ascertained  that  the 
same  set  forth,  as  a  part  of  the  consideration  thereof,  a  pre- 
mium note  of  $126,  and  with  the  following  condition: 
The  condition  makes  the  liability  of  the  plaintiff  for  losses 
dependent  on  the  payment  within  a  limited  time  of  the 
assessments. 

The  answer  further  avers,  that  the  plaintiff  has  no  agent 
at  the  county  where  the  suit  is  brought,  or  any  adjoining 
county,  or  nearer  than  IndianapoliSy  and  since  the  discovery 
of  the  fraud  defendant  has  been  unable  to  see  any  agent  of 
plaintiff,  to  return  said  policy ;  "  thstt  at  the  time  of  said 
insurance  the  said  agent  of  said  plaintiff  handed  to  this 
defendant  a  paper,  representing  that  it  was  an  application 
for  insurance  only,  and  that  he  was  in  a  great  hurry  and 
desired  defendant  to  sign  it;  that  he  could  not  wait  until  it 
was  read,  but  that  defendant  could  rely  on  his  statement 
that  it  was  an  application  only,  and  the  same  was  not  read  to 
him;  that  defendant,  being  an  illiterate  person,  as  aforesaid, 
and  of  confiding  temperament,  and  relying  on  said  repre- 
sentations and  statements  of  said  agent,  and  believing  the 
same  to  be  true,  and  believing  that  the  paper  so  handed  to 
him  by  said  agent  was  an  application  for  insurance  only, 
and  nothing  more,  he  signed  the  same;  which  representa- 
tions said  agent  knew  to  be  false,"  &c.  ''He  avers  that  the 
plaintifi*  now  holds  said  premium  note  fraudulently,  and 
that  the  same  was  corruptly  procured  as  aforesaid,"  and  that 
they  threaten  to  sue  on  the  same ;  that  the  note  now  in  suit 
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is  without  consideration,  and  defendant  asks  relief.     The 
policy  is  brought  into  court  and  offered  for  cancellation. 

A  demurrer  was  sustained  to  this  answer.  It  is  urged,  * 
in  support  of  this  ruling,  that  the  defendant  had  no  right  to 
rely  upon  the  representations  of  the  plaintiff's  agent  and 
accept  the  policy  without  examination,  although  he  was 
illiterate,  and  the  conditions  of  the  policy  so  printed  as  to 
be  with  difficulty  read  by  persons  of  more  education  and 
capacity. 

The  rule  that  the  law  favors  those  who  are  diligent  and 
careful,  rather  than  the  reckless  and  indifferent,  is  not  to  be 
applied  for  the  protection  of  those  who  avail  themselves 
of  the  ignorance  existing  in^the  community  to  perpetrate 
fraud  upon  its  members. 

K,  as  is  charged  ^in  the  answer,  the  conditions  of  an  in- 
surance policy,  upon  which  its  validity  depends,  are  to  be 
printed  in  a  type  so  small  as  in  fact  to  discourage  their 
perusal,  and  in  terms  requiring  more  than  ordinary  capacity 
to  comprehend  their  effect,  it  must  be  expected  that  as  the 
standard  of  education  and  intelligence  requisite  to  under- 
stand the  conditions  is  thus  elevated,  the  courts  will,  in  a 
corresponding  degree,  lower  the  tests  of  diligence  exacted 
from  the  insured.  Thus,  if  it  be  the  law  that  a  contracting 
party  may  not  rely  upon  the  representations  of  the  party 
with  whom  he  contracts,  as  to  the  contents  of  a  written 
instrument,  but  must  examine  the  instrument  for  himself, 
it  is  at  the  same  time  implied  that  the  party  who  represents 
the  contents  of  the  instrument  shall  not,  by  his  own  act, 
have  rendered  such  examination  of  more  than  ordinary 
difficulty.  In  other  words,  the  amount  of  diligence  re- 
quired is  to  be  determined  by  the  relation  of  the  parties 
and  the  circumstances  of  each  case.  If  one  party,  for  his 
own  purposes,  renders  that  more  difficult  to  accomplish 
which  the  law  has  ordinarily  required  should  be  done,  its 
performance  in  such  special  case  will  not  be  exacted  with 
the  usual  strictness.  It  is  also  true,  that  the  same  diligence, 
in  learning  the  contents  of  an  instrument,  executed  by  one 
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contracting  party,  and  delivered  to  the  other,  as  a  compli- 
ance with  the  contract,  is  not  always  exacted  from  the  party 
receiving,  as  would  be  required  were  he  executing  the  pa- 
per. 

Thus,  in  the  case  of  Botqfard  v.  McLean  et  al.,  45  Barb. 
478,  upon  a  sale  of  personal  property,  the  purchases 
agreed  to  pay  therefor  the  sum  of  $6,000,  as  follows: 
$2,000  in  cash,  and  the  balance  in  four  equal  annual  pay- 
ments, with  interesty  for  which  they  were  to  execute  their 
four  several  promissory  notes,  for  $l,OOO.each,  with  interest, 
payable  in  one,  two,  three  and  four  years,  and  to  secure  thcf 
payment  thereof  by  a  chattel  mortgage  upon  the  property. 
The  $2,000  was  paid  down,  and  a  chattel  mortgage  was  ex- 
ecuted, conditioned  for  the  payment  of  the  said  notes,  with 
interest.  The  purchasers  having  been  trusted  to  draw  the 
notes,  they  procured  their  attorney  to  draw  them,  and 
then  executed  and  delivered  the  same  to  the  seller,  as 
the  notes  required  by  the  contract,  although  aware  that  two 
of  them  did  not  bear  interest ;  it  was  held  that  this  was  a 
clear  case  of  fraud,  for  which  the  seller  was  entitled  to 
have  the  notes  reformed. 

In  that  case,  it  was  said:  "If  one  party  is  trusted  to  re- 
duce the  contract  to  writing,  he  is  bound  to  do  it  truly,  and 
any  variation  from  it,  either  by  omitting  some  of  its  terms, 
or  by  inserting  provisions  not  embraced  in  it,  if  not  known 
to  the  other  party,  and  distinctly  assented  to  by  him,  is  a 
clear  fraud." 

The  answer  under  consideration  presents  a  much  stronger 
case,  for  here  the  appellee  not  only  rendered  the  examina- 
tion difficult,  but,  taking  advantage  of  personal  confidence, 
represented  the  instrument  as  fully  complying  with  the 
contract. 

The  same  is  true  in  regard  to  the  execution  of  the  pre- 
mium note.  The  agent  of  the  appellee,  not  only  falsely 
stated  the  contents  of  the  instrument,  but,  by  a  fraudulent 
pretense,  prevented  its  examination.  In  this  case,  there  can 
be  no  question  of  delay.    If  the  party  was  excusable  in  re- 
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ceiving  the  policy,  believing  it  to  be  what  he  had  contracted 
for,  there  was  no  requirement  that  he  should  thereafter  ex- 
amine it,  until,  by  the  notice  of  assessment^  his  suspicions 
were  excited. 

Wc  think  the  appellant,  under  the  averments  of  the  an- 
swer, is  entitled  to  relief.  He  certainly  has  not  received 
the  consideration  for  which  the  note  was  ^ven.  What  that 
relief  should  be,  whether  by  reformation  of  the  policy  or  the 
cancellation  of  it,  is  not  for  us,  at  present,  to  determine.  As 
this  is  a  court  of  review,  that  question  is  not  before  us.  The 
demurrer  should  have  been  oveJrruled. 

The  judgment  is  reversed,  and  the  cause  remanded. 

F.  T.  JBordy  for  appellant. 

S.  StaTisifer  and  F,  Winter j  for  appellee. 


Blair  r.  Thb  Shelby  County  Agricultural  and  Joint 

Stock  Association  and  Others. 

Partiies. — In  a  suit  brought  by  one  person,  for  himself  and  others  haying  a 
common  interest  with  him  in  the  cause  of  action,  the  complaint  asked 
that  the  money  sued  for  should  be  paid  into  court  for  the  benefit  of  the 
seyeral  persons  interested  therein,  or  their  assigns.  A  schedule  of  the 
names  of  the  persons  interested,  and  the  seTeral  amounts  due  to  each  was 
filed  with  the  complaint,  by  which  it  appeared  that  several  of  these  per- 
sons had  assigned  their  claims  to  the  person  prosecuting  the  suit.  On  a 
demurrer  for  a  defect  of  parties,  because  the  persons  who  had  assigned 
were  not  made  parties  to  answer  as  to  the  assignment,  it  was 

Jlekll,  that  as  the  suit  was  prosecuted  for  the  benefit  of  the  persons  inter- 
ested, the  question  of  the  assignment  was  not  invoWed,  and  that  there 
was  no  defect  of  parties. 

APPEAL  from  the  Shelby  Common  Pleas. 

Gregory,  J. — Blaivy  on  behalf  of  himself  and  numerous 
other  citizens  of  Shdby  county,  filed  a  complaint  against  the 
appellees,  in  which  it  is  averred  that  on  the  11th  of  JunCy 
1859,  the  Shdby  County  Agriculiural  and  Joint  Stock  Assod-^ 
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ation^  by  its  oflScere,  executed  to  Susan  Worland  a  mortgage 
on  a  tract  of  land,  which  is  described,to  secure  the  payment 
of  two  notes  therein  specified;  that  the  mortgage  was  re- 
corded on  the  11th  of  August^  1859;  that  on  the  26th  of 
Aprily  1865,  the  mortgage  remained  due  and  wholly  un- 
paid, and  that  there  was  then  due  thereon  |1,036  30 ;  that 
on  that  day  the  complainants  purchased  from  Siisan  Worland 
the  mortgage,  and  before  the  payment  of  the  money  there- 
for, elected  Vanpettj  Devol  and  Arnold  trustees,  to  take  the 
assignment  of,  and  hold  the  same  in  trust  for  them.  A  list 
of  the  names  of  the  persons  on  whose  behalf  the  purchase 
was  made,  and  the  sum  advanced  by  each,  is  set  forth  in 
an  exhibit ;  that  Vaiipelt^  Devol  and  Arnold  accepted  the  trust, 
and  received  the  assignment,  and  paid  theriBfor  $1,036  SO, 
furnished  and  advanced  by  the  complainants.  Copies  of 
the  mortgage  and  assignment  are  made  parts  of  the  com- 
plaint. That  in  1867,  the  Shelby  County  AgricuUwral  and 
Joint  Stock  Association  sold  and  conveyed  the  land  embraced 
in  the  mortgage  to  Stewart^  for  ?2,000,  and  received  a  por- 
tion thereof;  that  no  part  of  the  purchase  money  had  been 
applied  to  the  payment  of  the  mortgage ;  that  the  same  re- 
mained due  and  wholly  unpaid ;  that  the  lands  mortgaged 
are  the  only  property  of  which  the  Agricultural  and  Joint 
Stock  Association  .were  or  are  possessed;  that  the  trustees 
had  wholly  neglected  to  prosecute  and  foreclose  the  mort- 
gage, or  to  collect  any  part  of  the  mortgage  debt,  but,  on 
the  contrary,  had  colluded  with  the  mortgagor,  through 
her  officers,  to  defraud  the  complainants  out  of  the 
money  due  to  them  upon  the  mortgage,  and  had  received 
large  sums  of  the  purchase  money,  and  applied  the  same  to 
the  payment  of  junior  incumbrances  upon  the  lands,  in  vio- 
lation of  their  trust,  and  to  the  injury  of  the  complainants, 
in  the  sum  of  $1,500.  That  the  complainants  had  no  knowl- 
edge or  belief  of  the  exact  amount  of  the  purchase  money 
paid  by  Stewartj  or  the  amount  remaining  unpaid,  or  of  the 
amount  received  by  the  trustees,  and  misapplied.  That  the 
complainants  had  not  the  possession  of  the  notes  secured  by 
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the  mortgage,  and  therefore  could  not  make  copies  thereof 
a  part  of  the  complaint.  That  the  notes  were  in  the  pos- 
session of  the  trustees.  Prayer :  That  the  trustees  be  sev- 
erally required  to  answer  under  oath  as  to  the  amount  by 
them  received  upon  the  mortgage  from  or  on  account 
cif  the  sale  of  the  lands,  or  otherwise,  and  that  for  such 
SI  mount  the  complainants  have  judgment  against  the  trustees 
viidividually,  and  for  the  residue  of  the  mortgage  debt,  that 
the  mortgage  be  foreclosed,  and  the  premises  sold,  or  so 
inucli  thereof  as  might  be  necessary  to  pay  the  same,  and 
tho  money,  when  realized,  be  paid  into  court  for  the  use  of 
the  complainants,  the  sundry  citizens  who  advanced  the 
Hiims  of  money  and  purchased  the  mortgage,  pro  rata  on  the 
amounts  so  advanced,  or  to  the  assignees  of  such  as  had  as- 
signed and  transferred  their  interest  in  and  to  the  mortgage. 
A  schedule  of  the  names  of  the  parties  and  the  amounts  of 
their  interest  then  held  in  the  mortgage  by  each  and  every 
person  entitled  to  contribution  in  the  fund  is  filed  in  an  ex- 
hibit, showing,  among  other  things,  that  a  number  of  the 
original  contributors  to  the  fund  had  assigned  their  respect- 
ive claims  to  Blair. 

The  trustees,  Stewart  and  the  Agricultural  Association  were 
made  defendants. 

The  appellees  demurred  to  the  complaint  on  the  ground 
of  a  defect  of  parties  defendants,  in  that  the  persons 
who  assigned  to  Blair  (setting  out  their  names)  are  not 
made  defendants  to  answer  as  to  their  interest,  and  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendants.  The  demurrer  was  sus- 
tained by  the  court  below;  this  is  assigned  for  error,  and 
presents  the  question  in  the  case. 

The  question  of  parties  is  the  only  one  argued.  The  code 
provides  that  "  of  the  parties  in  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or  defendants; 
but,  if  the  consent  of  any  one  who  should  have  been  joined 
as  plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
Vol.  XXVni— 12 
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ant,  the  reason  thereof  being  stated  in  the  complaint ;  and 
when  the  question  is  one  of  a  common  or  general  interest 
of  many  persons,  or  where  the  parties  are  numerous  and  it 
is  impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  the  whole."  2 
G.  &  H.,  §  19,  p.  47.  One  hundred  and  thirty-eight  per- 
sons contributed  to  the  fund,  one  hundred  and  three  of 
whom  had,  by  a  written  instrument,  assigned  their  re- 
spective claims  to  Blair.  But  it  is  claimed  that  Blair  could 
only  sue  for  those  having  a  common  interest  with  him, 
and  could  not  sue  for  those  who  had  assigned  to  him.  That 
.as  to  them,  they  were  necessary  parties.  Mair  was  one 
of  the  original  contributors,  and  as  such  he  brings  this 
suit  for  himself  and  those  having  with  him  a  common  in- 
terest in  the  trust  fund.  The  provision  of  the  code  that 
*^wheu  any  action  is  brought  by  the  assignee  of  a  claim 
arising  out  of  contract,  and  not  assigned  by  indorsement 
in  writing,  the  assignor  shall  be  made  a  defendant^  to 
answer  as  to  the  assignment  or  his  interest  in  the  subject 
of  the  action;"  does  not  apply.  The  action  is  not  ^'brought 
by  the  assignee  of  a  claim,"  but  is  brought,  by  Blair  for 
himself  and  all  those  who  have  with  him  a  common  inter- 
est. If  a  part  of  the  original  contributors  have  assigned, 
they  have  ceased  to  have  an  interest  in  the  subject  matter 
of  the  suit;  if  they  have  not  assigned,  then  they  are  repre- 
sented by  Blair.  The  defendants  have  no  interest  to  bo 
protected  by  the  settlement  of  the  question  of  the  alleged 
assignment.  The  money  can  be  paid  into  courts  and  the 
rights  of  the  parties  having  an  interest  in  the  fund  can  be 
settled.  That  is  a  matter  in  which  the  defendants  have  no 
interest  whatever.  The  court  below  erred  in  sustaining  the 
demurrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer to  the  complaint,  and  for  further  proceedings. 

JB.  F.  DaviSy  for  appellant. 

-E.  IL  Davis  and  C  Wright^  for  appellees. 
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PRITATB  Wats. — Upon  the  petition  of  A  to  the  board  of  county  commis- 
sioners a  private  way  was  established  over  the  land  of  B,  to  bo  opened 
and  maintained  by  A  at  his  own  expense.  The  damages  assessed  in  favor 
of  B  were  paid  into  court  and  withdrawn  by  him.  Three  years  after- 
wards, and  before  the  road  had  been  opened,  B,  upon  petition  to  the 
board  of  commissioners,  obtained  an  order  changing  this  location  of  the 
road,  and  establishing  it  upon  the  line  between  him  and  an  adjoining 
proprietor.  Suit  by  A  to  have  the  order  changing  the  location  of  the  way 
declared  void,  &c. 

Held,  that  under  the  statute  the  owner  of  the  land  over  which  a  private 
way  is  located  may  petition  for  a  change  of  location. 

Jleld,  also,  that  as  the  road,  as  first  located,  had  never  been  opened,  the 
statute  which  requires  the  person  asking  for  a  change  of  location  to  put 
the  new  way  in  as  good  condition  as.the  old,  could  not  apply. 

Held,  also,  that  the  complaint  stated  no  cause  of  action. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Ray,  J. — The  error  assigned  in  this  case  is  the  sustaining 
of  a  demurrer  to  the  complaint.  The  averments  of  the 
complaint  are,  that  the  appellant  filed  his  petition  before 
the  board  of  county  commissioners  to  have  a  private  way 
opened  over  the  land  of  the  appellee.  The  petition  was 
gi-anted,  and  on  appeal  to  the  Circuit  Court  the  way  was 
ordered  to  be  opened,  and  the  damages  assessed  at  sixty- 
five  dollars,  and  the  cost  of  opening  the  way  and  maintain- 
ing the  same  was  to  be  upon  the  appellant.  The  money 
was  paid  into  court,  and  was  withdrawn  by  the  appellee. 
Some  three  years  afterwards,  and  /before  the  way  was 
opened,  the  appellee  filed  his  petition  before  the  board  of 
county  commissioners  for  a  change  of  the  way,  so  that  it 
should  be  laid  out  on  the  line  dividing  the  appellee's  land 
from  the  land  of  an  adjoining  proppetor.  Thi*  petition 
was  granted.  There  is  an  allegation  that  this  change  of 
location  was  procured  by  fraud,  but  the  facts  which  consti- 
tuted the  fraud  are  not  stated,  nor  is  it  alleged  that  the  new 
way,  as  located,  will  not  cause  injury  to  the  property  of  the 
appellee  to  the  full  amount  of  the  sum  already  paid  for  the 
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original  location.  The  prayer  is  that  the  proceedings  of  the 
county  commissioners  ordering  the  change  of  the  location 
of  the  way  be  declared  void  for  want  of  jarisdiction,  and 
that  the  appellee  be  restrained  from  preventing-  the  appel- 
lant from  opening  the  way  as  ordered  by  the  Circuit  Court 
on  appeal. 

The  act  approved  JIarch  9,  1861,  amending  the  49th 
section  of  "an  act  to  provide  for  the  opening,  vaca- 
ting and  change  of  highways,"  approved  June  17,  1852, 
provides  that  "any  person  or  persons  may  have  a  private 
road  laid  out,  changed  or  vacated,  upon  presenting  a,  peti- 
tion praying  therefor,  signed  by  the  person  or  persons  ask- 
ing for  the  same,  to  the  board  of  commissioners  of  the 
county  in  which  such  petitioner  or  petitioners  may  reside, 
under  regulations  now  provided  by  law  for  the  location, 
ebange  or  vacation  of  public  highways,  so  far  as  such  regu- 
lations are  or  may  be  applicable."    Acts  1861,  p.  131. 

The  language  of  this  section  clearly  authorizes  the  appli- 
cation for  the  change  of  a  private  way  to  be  made  by  the 
person  over  whose  land  the  road  is  located.  He  certainly 
is  interested  in  the  matter.  This  clearly  gave  the  county 
commissioners  jurisdiction  of  the  case.  There  is  an  addi- 
tional provision  in  the  section  cited  of  the  above  act,  re- 
quiring that  the  petitioner  asking  for  the  road  shall  open 
and  keep  the  same  in  repair  at  his  own  expense.  By  the 
twenty-fourth  section  of  the  "act  to  provide  for  the  open- 
ing, vacating  and  change  of  highways,"  approved  June  17, 
1852,  (1  G.  &  H.  364,)  it  is  provided  "that  whenever  any 
person  shall  procure  the  establishment  of  a  highway,  private 
or  public,  by  change  of  one  already  established  on  or  across 
his  own  land,  before  the  same  shall  be  received  by  the 
proper  supervisor  as  such,  it  shall  be  made  as  passable  as 
the  old  highway,  or  as  nearly  so  as  the  nature  of  the 
ease  will  admit."  Giving  effect  to  this  provision  so  far  as  it 
is  applicable,  it  would  be  the  duty  of  the  person  who  asked 
for  the  change  of  location  to  put  the  new  way  in  as  good 
condition  for  travel  as  the  old.    It  appears  by  the  com- 
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plaint,  however,  that  the  old  way  had  never  been  opened. 
It  cannot  therefore  be  required  of  the  party  applying  for 
the  change  to  put  the  new  way  in  repair.  As  it  does  not 
appear  by  the  complaint  that  the  appellee  has  prevented 
the  appellant  from  opening  the  highway  one-half  of  the 
full  width  upon  his  land,  we  do  not  see  that  the  complaint 
states  any  cause  of  action.  The  appellee  expresses  a  doubt 
as  to  the  constitutionality  of  the  law,  which  he  insists  con- 
demned private  property  for  private  use,  but  as  the  re-loca- 
tion was  made  upon  his  own  petition,  it  can  hardly  be 
expected  that  we  will  consider  that  question. 

The  judgment  is  affirmed,  with  costs. 

C  JS.  Walker^  for  appellant. 

H.  W.  Harringtony  C.  A.  KorbUy^  T.  A.  Hendricks^  0.  B. 
Hordy  and  A.  W.  HendrickSy  for  appellee. 


GuMBERTS  V.  The  Adams  Expbess  Company. 

Justice  or  the  Peace. — Appeal. — The  failure  of  the  justice  to  send  up  a 
transcript  on  an  appeal  taken  f^om  a  judgment  before  him  does  not  de- 
priye  the  party  of  his  appeal  or  furnish  any  ground  for  dismissing  the 
appeal. 

8AXB. — Appeal  Bohd. — That  an  appeal  bond  has  been  lost  is  no  ground  for 
dismissing  an  appeal,  but  the  party  appealing  may,  on  proper  motion,  be 
required  to  supply  a  new  bond. 

OFriCKK  DS  Facto. — ^When  one  is  in  the  exercise  of  an  office  in  which  the 
public  is  concerned,  his  authority  as  an  officer  in  the  performance  of  offi- 
cial acts  can  only  be  questioned  in  a  direct  proceeding  to  contest  his 
right  to  hold  the  office. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Gregory,  J. — Gumberts  sued  the  JExpress  Company  before  a 
justice  of  the  peace  and  recovered  a  judgment  on  the  13th  of 
Aprilj  1866.  Within  thirty  days  from  that  date,  the  appellee 
prayed  an  appeal  to  the  court  below,  and  filed  an  appeal  bond 
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which  was  approved  by  the  justice.  At  the  April  term,  1865, 
of  the  Vanderburgh  Circuit  Court,  upon  an  affidavit  filed  on  the 
part  of  the  appellee  stating  these  facts,  and  that  the  justice 
had  failed  to  certify  and  transmit  the  transcript ;  that  he  had 
I  eft  the  State,  and  that  his  docket  had  been  deposited  with  one 
StiTisonj  a  justice  of  the  peace,  the  court  allowed  the  appeal, 
and  made  an  order  requiring  Stinson  to  certify  the  case,  and 
that  a  copy  of  the  order  issue  to  the  sherift'  to  be  served  on  i 

Stinson.    Before  this  order  was  served,  the  docket  had  been  I 

transferred  to  another  justice  of  the  peace.  At  the  April 
term,  1866,  the  appellee  filed  an  affidavit  in  the  court  be- 
low, setting  forth  that  "  previous  to,  or  at  the  October  term, 
1865,  of  the  court,  Gaither^  the  agent  of  the  express  com- 
pany, on  behalf  of  defendant,  and  the  plaintiff,  informed 
affiant  (attorney  of  defendant)  that  they  had  compromised 
the  case,  Gaither  agreeing  to  pay  Gumberts  $20,00  when  he 
should  discharge  the  judgment;  that  several  times  during 
the  term,  affiant  urged  Gumberts  to  discharge  the  judgment 
and  settle  up  the  case,  in  order  that  the  proceedings  for  ap- 
peal might  be  dismissed;  that  Gumberts  promised  to  do  so, 
and  finally  assured  affiant  that  he  would  either  attend  to  it 
during  the  term,  or  take  no  advantage  of  affiant's  failing  to 
cause  the  transcript  to  be  filed  at  said  term;  wherefore  affi- 
ant did  fail  and  omit  to  cause  the  transcript  to  be  transmit- 
ted and  filed,  and  the  appeal  perfected  during  the  term.'' 
The  court  ordered  that  the  defendant  have  leave  to  file  a 
certified  transcript  of  the  proceedings  and  judgment  of  the 
justice,  which  was  done,  and  the  cause  docketed. 

The  appellant  moved  the  court  to  dismiss  the  appeal  for 
the  laches  of  the  appellee  in  not  perfecting  his  appeal  with 
proper  diligence,  and  because  the  appeal  bond  was  not  sent 
up  and  filed  with  the  papers.    The  motion  was  overruled. 

The  statute  provides  that  "  on  the  filing  of  such  bond 
the  justice  shall  make  out  and  certify  a  complete  transoript 
of  all  the  proceedings  had  before  him,  and  transmit  the 
same,  together  with  such  bond,  and  all  other  papers  in  the 
cause,  to  the  clerk  of  the  Court  of  Common  Pleas,  or  the 
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Circuit  Court,  to  which  the  appeal  is  taken,  within  twenty 
days  thereafter,  or  falling  bo  to  do,  shall  forfeit  all  his  cost 
in  the  case;  but  no  such  appeal  shall  be  dismissed  for  such 
failure  of  the  justice,  nor  for  the  insufficiency  of  the  bond, 
if  the  appellant  will  file  a  sufficient  bond  to  the  acceptance 
of  the  Court  of  Common  Pleas  or  Circuit  Court"  2  G.  & 
II.,  §  56,  p.  595.  The  appellee  was  entitled  to  his  ap- 
peal; the  failure  of  the  justice  was  no  cause  for  dismissing 
it.  Nor  was  the  absence  of  the  bond  from  the  papers  any 
ground  for  dismissing  the  appeal.  If  the  bond  had  been 
lost,  or  was  insufficient,  the  court,  on  a  proper  affidavit, 
should  have  made  an  order  to  supply  it,  or  to  have  a  suffi- 
cient bond  filed.  The  court  below  committed  no  error 
in  allowing  the  transcript  to  be  filed,  nor  in  overruling  the 
motion  to  dismiss  the  appeal. 

The  appellee,  in  the  Circuit  Court,  filed  an  answer:  1. 
That  McBridCj  the  person  before  whom  the  judgment  was 
obtained,  was  not  a  justice  of  the  peace  at  the  time  of  the 
rendition  thereof.  2.  That  McBride  was  duly  elected  jus- 
tice of  the  peace,  yet  he  never  gave  the  bond  nor  took  the 
oath  required  by  law. 

The  appellant  demurred  to  the  answer;  the  demurrers 
were  severally  overruled,  and  this  is  assigned  for  error. 
The  answer  fails  to  show  that  McBride  was  not  at  the  time 
a  justice  de  facto,  and  is  therefore  bad  on  demurrer.  The 
fact  that  the  proceedings  and  judgment  were  had  before 
McBridCy  as  a  justice  of  the  peace,  shows  that  he  was  in  the 
exercise  of  an  office  in  the  performance  of  official  acts  in 
which  the  public  were  concerned.  The  authority  of  such 
an  officer  in  the  performance  of  such  acts  cannot  be  ques- 
tioned, unless  in  a  direct  proceeding,  having  for  its  object 
the  contestation  of  his  right  to  hold  the  office.  Ordgkton 
V.  Pvpety  14  Ind.  182-  The  appellee  appeared  before  the 
justice  and  went  to  trial  without  questioning  his  authority. 
JHe  was  defeated,  and  then  appealed  from  the  judgment  to 
the  Circuit  Court,  and  there,  for  the  first  time,  set  up  that 
the  person  before  whom  the  proceedings  were  had  was  not 
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a  justice  of  the  peace.  Such  a  defense  cannot  avail  the 
appellee.  The  court  below  erred  in  overruling  the  demur- 
rers to  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  sustain  the  demur- 
rers to  the  answer,  and  for  further  proceedings. 

A.  Iglehart,   for  appellant.  , 

J.  J.  Chandler^  for  appellee. 
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Mistake  of  Law. — Estoppel. — In  a  suit  to  enjoin  the  collection  of  certain 
taxes,  assessed  upon  a  return  made  upon  oath,  in  these  words :  "  Monej 
on  hand  or  on  deposit  within  the  State,  ^,600,"  it  was  alleged  thai 
this  sum  was  in  United  States  treasury  notes,  which  are  not  liable  to  be 
taxed  by  state  authority ;  that  the  return  was  made,  "  by  reason  of  a 
mistake  of  facts,  of  which  plaintiff  was  not  cognizant  at  the  time,"  and 
that  he  filed  an  affidavit  with  the  auditor  of  the  county  for  an  order  on 
the  treasurer,  releasing  the  tax.  The  affidavit  was  made  an  exhibit,  and 
discloses  the  fact  that  the  appellant  "is  informed  and  believes  that" 
United  States  treasury  notes  *'  are  not  taxable." 

Held,  that  the  error  under  which  the  return  was  made,  if  error  there  was, 
was  one  of  law  and  not  of  fact.,  and  one  for  which  no  relief  conld  be 
granted. 

Held^  also,  that  the  appellant,  having  made  the  return,  was  estopped  to 
deny  its  correctness. 

APPEAL  from  the  Washingion  Common  Pleas. 

Ray,  J. — ^The  appellant  sought  to  enjoin  the  treasurer  of 
Washington  county  from  proceeding  to  collect  certain  taxes, 
assessed  upon  a  return  made  upon  oath,  for  taxation,  by 
said  appellant.  The  return  was  in  these  words :  H  Money 
on  hand  or  on  deposit  within  the  State,  $2,500."  This  sum, 
it  is  alleged,  was  in  United  States  treasury  notes,  which,  it  is 
claimed,  are  not  liable  to  be  taxed  by  state  authority.  It  is 
averred  that  the  return  was  made  ^'by  reason  of  a  mistake 
of  fact«,  of  which  plaintiff  was  not  cognizant  at  the  time," 
and  that  he  filed  an  affidavit  with  the  auditor  of  the  county 
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for  an  order  on  the  treasurer  releasing  the  tax.  The  affi- 
davit is  made  an  exhibit,  and  discloses  the  fact  that  the  ap- 
pellant "is informed  and  believes  that"  United  States  treas- 
ury notes  "  are  not  taxable."  The  error,  then,  under  which 
he  made  the  return,  if  error  there  was,  was  one  of  law  and 
not  of  fact,  and  one  for  which  no  relief  can  be  granted. 

Under  the  ruling,  however,  of  this  court,  in  the  case  of 
Conwell  et  al.  v.  The  Presidenty  ^c,  8  Ind.  358,  the  appellant, 
having  made  the  return,  would  be  estopped  from  denying  its 
correctness.  The  court  below  sustained  a  demurrer  to  the 
complaint.    In  this  there  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

jET.  Meffretij  for  appellant. 

J.  A.  Ghormley  and  M.  C.  Kerr,  for  appellee. 


128  las 

Glover  and  Others  v.  Huntbe.  ^  ^ 

EriDiorcE. — Bookb  or  Accoukt. — A,  who  was  collector  of  internal  roTenue 
for  one  of  the  collection  districts  of  this  State,  brought  suit  against  B 
and  others  upon  a  bond  payable  to  A,  and  conditioned  that  B,  who  was  a 
deputy  collector,  should  faithfully  discharge  his  duties  as  such,  and  pay 
oTcr  all  moneys,  &c.  It  appeared  in  evidence  that  B,  by  direction  of  A, 
was  to  deposit  the  money  in  a  certain  bank  to  the  credit  of  A,  and  on  the 
trial  A  offered  in  eyidenoe  a  book  kept  by  a  former  cashier  of  the  bank, 
then  dead,  containing  an  account  of  moneys  deposited  by  B  to  the  credit 
of  A.  One  of  the  then  officers  of  the  bank  testified  that  the  book  was 
found  among  the  books  of  the  bank  at  the  death  of  the  late  cashier,  and 
contained  many  other  deposit  accounts  with  other  parties,  but  that  none 
of  these  accounts  appeared  upon  the  regular  deposit  account  book  of  the 
bank ;  that  the  bank  had  adopted  the  book  as  a  regular  deposit  book,  and 
had  settled  the  accounts  of  depositors  contained  in  it;  that  prior  to  the 
death  of  the  cashier,  the  other  officers  of  the  bank  did  not  know  of  the 
existence  of  this  book,  and  that  in  the  opinion  of  the  witness  it  was  the 
private  book  of  the  cashier. 

HM,  that  the  book  was  properly  admitted  in  evidence  as  one  of  the  books 
of  the  bank. 

APPEAL  from  the  Latorence  Common  Pleas. 
Gbegoby,  J! — Hunter  sued  the  appellants  on  a  bond  exe- 
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cuted  by  Glover  and  his  sureties  to  him  as  collector  of  the 
internal  revenue  of  the  United  States  for  the  third  collection 
district  of  this  State,  conditioned  that  Glover  would  faith- 
fully discharge  the  duties  of  the  office  of  deputy  collector 
of  the  fourth  division  of  said  district  according  to  law,  and 
would  faithfully  account  for  and  pay  over  to  Hunter^  as 
such  collector,  all  public  moneys  which  might  come  to  his 
hands  as  such  deputy.  The  breach  complained  of  was  the 
failure  of  Glover  to  pay  over  moneys  collected  by  him  as 
such  deputy. 

The  defendants,  among  other  things,  pleaded  payment; 
to  which  the  plaintijff  replied  by  the  general  denial.  Trial 
by  jury.  Verdict  for  the  plaintiff.  Motion  for  a  new  trial 
overruled.  The  evidence  is  in  the  record.  The  error  com- 
plained  of  is  the  overruling  of  the  motion  for  a  new  trial. 
The  ground  of  the  motion  was  an  alleged  error  of  law 
occurring  at  the  trial  in  the  admission  of  haaproper  evi- 
dence on  the  part  of  the  plaintiff. 

It  appeared  in  evidence  that  Glover  was  to  deposit  to  the 
credit  of  Hunter^  in  the  branch  of  the  Bank  of  the  State, 
at  Bedfordy  all  moneys  collected  by  him,  as  the  same  were 
i^eceived,  reserving  only  his  fees.  The  defendants,  to  main- 
tain  the  issues  on  their  part,  introduced  one  Winstanley  as  a 
witness,  who  testified  that  he  had  been  an  officer  in  the 
bank  since  the  death  of  one  Thornton^  late  cashier  thereof, 
in  September^  1864;  that  Thornton  had  been  eaahier  for  sev- 
eral years  prior  to  his  death;  that  prior  to  Thomton*s  death, 
there  did  not  appear  upon  the  regular  books  of  the  bank 
any  deposit  account  of  the  plaintiff  with  the  bank,  nor  any 
thing  showing  deposits  of  money  made  by  Glover  in  the 
bank  to  the  credit  of  Hunter.  Upon  cross-examination  the 
witness  was  shown  two  books,  then  produced  in  open 
court,  and  testified  that  one  of  the  books  was  the  regular 
deposit  account  book  kept  by  the  bank;  that  the  other 
was  a  book  which  was  found  among  the  books  of  the  bank 
at  the  death  of  Thornton;  that  Thornton* s  son  told  witness 
that  Thornton  called  it  an  irregular  deposit  account  book. 
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It  was,  in  witnoes'  opinion,  the  private  book  of  Thornton. 
This  book  contained  the  deposit  accounts  of  the  bank  with 
a  large  number  of  persons  who  held  the  obligations  of  the 
bank  for  the  payment  of  their  deposits.  The  deposits 
made  in  the  bank  bj  Glover  and  others  to  the  credit  of 
Hunter  appear  only  on  this  book.  Upon  the  death  of 
Thor)iiony  the  bank  adopted  this  book  as  a  regular  deposit 
account  book  of  the  bank;  and  had  since  settled  witli 
nearly  all  the  depositors  whose  accounts  appear  in  this 
book,  and  the  entries  were  found  correct.  None  of  the 
deposit  accounts  on  this  book  appeared  upon  the  regular 
deposit  account  book  of  the  bank.  But  upon  the  death 
of  Thornton^  the  balance  standing  on  the  irregular  deposit 
account  book  to  Hunter's  credit  was  transferred  to  the  reg- 
ular books  of  the  bank,  and  his  account  continued  on  the 
regular  books;  that  prior  to  the  last  illness  of  Thomiony  the 
other  officers  of  the  bank  did  not  know  of  the  existence 
of  this  irregular  deposit  account  book,  so  far  as  witness' 
knowledge  extended. 

This  irregular  account  book  was  introduced  in  evidence 
by  the  appellee  over  the  objection  of  the  appellants.  This 
presents  the  question  in  the  case.  The  ground  of  the  ob- 
jection was  fully  stated  to  the  court  below.  Was  this 
proper  evidence?  There  had  been  proof  introduced  that 
Glover  had,  from  time  to  time,  deposited  to  the  credit  of 
Hunter  in  the  bank  money  collected  by  the  former.  Ghvev 
himself  was  a  witness;  a  part  of  the  time  he  had  kept  a 
pass  book,  but  for  most  of  the  time  he  trusted  to  his  mem- 
ory for  the  sums  he  had  deposited.  We  think,  under  the 
circumstances,  that  the  book  was  properly  admitted  in 
evidence. 

Mr.  Greenleaf,  in  speaking  of  the  admissibility  of  en- 
tries made  by  clerks  and  third  persons,  says:  ^'The  other 
class  of  entries  consists  of  those  which  constitute  parts  of 
a  chain  or  combination  of  transactions  between  the  parties, 
the  proof  of  one  raising  a  presumption  that  another  has 
taken  place.    Here,  the  value  of  the  entry,  as  evidence,  lies 
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in  this,  that  it  was  contemporaneous  with  the  principal 
fact,  forming  a  link  in  the  chain  of  events,  and  being  part 
of  the  res  gestcc.  It  is  not  merely  the  declaration  of  the 
party,  but  it  is  a  verbal  contemporaneous  act,  belonging, 
not  necessarily,  indeed,  but  ordinarily  and  naturally  to  the 
principal  thing.  It  is  on  this  ground  that  this  latter  class 
of  entries  is  admitted,  and  therefore  it  can  make  no  differ- 
ence as  to  their  admissibility  whether  the  party  who  made 
them  be  living  or  dead,  nor  whether  he  was,  or  was  not, 
interested  in  making  them,  his  interest  going  only  to  affect 
the  credibility  or  weight  of  the  evidence  whfen  received." 
1  Greenl.  on  Ev.,  §  120. 

We  think,  under  the  proof,  that  the  book  given  in  evi- 
dence was  one  of  the  books  of  the  bank.  There  is  no  statute 
prescribing  the  manner  of  keeping  bank  accounts.  The 
book  in  question  was  found,  at  the  death  of  7%omton, 
among  the  books  of  the  bank.  It  was  found  to  contain 
correctly  the  deposit  accounts  of  many  of  the  customers 
of  the  bank.  The  bank,  after  the  death  of  Thornton^ 
adopted  it,  and  treated  it  as  one  of  the  books  of  the  bank. 
The  opinion  of  WinstarUey  could  not  change  the  facts.  The 
court  below  committed  no  error  in  overruling  the  motion 
for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

A.  B.  Carlton  aoid  P.  A.  Paries,  for  appellants. 

M.  Malottj  B.  M.  Cobb,  S.  H.  Buskirk  and  J.  S.  Broadwdl, 
for  appellee. 


Wilson  v.  Gaedner. 

APPEAL  from  the  Shdby  Common  Pleas. 
Ray,  J. — Suit  by  appellee  to  recover  five  hundred  dollars 
lost  to  the  appellant  on  the  result  of  a  horse  race.     Answer 
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in  denial,  and  in  a  second  paragraph  averring  that  the  appel- 
lant lost  the  money  to  one  Browning  and  the  appellee,  one- 
half  to  each.  This  answer  was  as  to  part  of  the  complaint, 
bat  the  evidence  could  have  been  and  was  introdaced  under 
the  general  denial,  and  there  was  no  error  in  the  action  of 
the  court  in  striking  out  the  paragraph  on  motion.  On  the 
trial,  the  court  found  for  the  appellee.  The  testimony  of 
the  stakeholder  was  that  the  bet  was  made  between  the 
appellee  and  appellant,  and  that  he  never  knew  that  any 
one  else  was  interested  in  the  result,  and  that  after  the  race 
be  paid  over  the  money  to  the  appellant.  As  the  liability 
is  incurred  under  the  statute  by  receiving  the  money  won 
upon  the  bet,  this  evidence  sustains  the  finding  below. 
The  appellant  states  that  he  received  the  money  from  the 
stakeholder,  and  handed  it  back  to  him  to  be  counted,  and 
that  when  five  hundred  dollars  had  been  counted  out  in  one 
package,  and  while  the  stakeholder  was  looking  down, 
Browning  or  Kinney  reached  forward  and  took  that  sum. 
We  cannot  reverse  a  finding  upon  such  evidence. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

31.  M.  Bay,  J.  W.  Gordon  and  W,  Marchj  for  appellant. 

S.  Claypoolj  for  appellee. 


DOOLET  V.  MaKTIN. 

ScPBEME  CoiTBT. — P&ACTIOB. — Motions  to  corrcct  a  record  must  be  made  in 
the  court  below. 

Same. — ^Where  a  record  had  been  amended  by  the  court  below,  after  the 
term,  and  there  had  been  no  exception  taken  and  no  motion  made  below 
to  restore  the  original  record,  it  was  held  that  the-  Supreme  Court  could 
only  look  at  the  record  as  sent  up,  and  would  presume  in  favor  of  the  ac- 
tion of  the  court  below. 

CilAKOE  or  Vekue. — When  a  change  of  venue  is  ordered  in  time  for  the 


190  SUPREME  COURT  OP  mDIAN A, 


Doolej  V,  Martin. 


change  to  be  perfected  for  the  then  next  term  of  the  Mart  to  which  the 
change  is  taken,  and  it  is  not  so  perfected  until  afterwards,  the  court  from 
which  the  change  was  taken  may  order  the  papers  returned  and  resume 
the  control  of  the  case. 

Sams — In  such  case,  no  certificate  of  the  clerk  of  Ura  eourt  to  which  the 
change  was  ordered  is  necessary. 

Abstract. — The  court  declined  to  examine  an  assignment  of  error  on  the 
overruling  of  a  motion  for  a  continuance,  because  the  abstract  of  the  ap- 
pellant was  not  sufficient  to  present  the  question. 

APPEAL  from  the  Fountain  Circuit  Court. 

Gregory,  J. — Martin  sued  Dooley  before  a  justice  of  the 
peace  on  un  account  for  feeding  and  taking  care  of  ahorse, 
from  the  26th  of  August,  1862,  to  April  19th,  1864,  in  four 
separate  items,  varying  the  price  per  week  from  $2  50  to 
$4  60 ;  and  also  for  attending  the  horse  in  standing  for 
mares  for  three  months,  at  $80  per  month,  making  in  the 
aggregate  $354  91.  The  credits  on  the  account  filed, 
amounting  in  the  aggregate  to  $155,  consist  of  divers  items 
of  cash  received,  and  a  stove. 

The  defendant  answered:  1.  The  general  denial.  2.  A 
partnership  in  the.  earnings  of  the  horse.  3.  A  set-off,  con- 
sisting of  a  drug  bill  of  $99  40.  A  jury  trial  before  the  jus- 
tice resulted  in  a  verdict  and  judgment  for  the  plaintiff  for 
$154  35.  The  defendant  appealed  to  the  Circuit  Court.  At 
the  February  term,  1865,  the  appellant  filed  his  affidavit  for  a 
change  of  venue.  The  court  ordered  a  change  to  the  War- 
ren Circuit  Court,  on  the  usual  condition  of  the  payment  of 
the  costs  of  the  change.  The  then  next  term  of  the  latter 
court  commenced  on  the  third  Monday  of  April.  There  was 
no  time  fixed  by  the  court  within  which  the  change  should 
bo  perfected.  At  the  August  term  of  the  Fountain  Circuit 
Court,  on  the  motion  of  the  appellee,  the  papers  were  or- 
dered back  from  the  Warren  Circuit  Court,  on  the  ground 
that  the  appellant  had  not  perfected  the  change  of  venue 
until  after  the  April  term  of  the  latter  court.  The  papers 
were  returned  during  the  August  term  of  the  former  court. 
The  appellant  filed  an  affidavit  for  a  continuance,  which 
was  overruled.    The  case  was  tried  by  the  court,  resulting 
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in  a  finding  for  the  appellee  for  $187  67.  Motions  by  the 
appellant  for  a  new  trial  and  to  tax  the  cost  of  the  appeal 
against  the  appellee  were  overruled. 

The  evidence  is  in  the  record.  Martin^  the  appellee,  was 
the  only  witness.  He  testified  that  he  contracted  with 
Dooley^  the  appellant,  in  Augusty  1862,  to  keep  a  stallion  for 
him  at  $2  50  per  week;  that  he  kept  the  horse  for  a  time 
at  that  price;  that  when  feed  got  higher  he  raised  the 
j)rice  of  keeping,  but  that  he  never  informed  the  defendant 
of  this  increase  in  the  price  of  the  horse's  board  at  any  time. 
For  the  three  months  of  the  standing  season,  ho  charged  the 
defendant  $30  per  month  for  attending  the  horse,  in  addition 
to  what  he  charged  him  for  his  board.  This  price  was  at 
that  time  the  customary  charge  for  ^ittending  to  a  stallion 
during  the  standing  season.  The  defendant  had  never  agreed 
to  pay  the  $30  a  month.  When  witness  made  the  contract 
for  keeping  the  horse  he  knew  him  to  be  a  stallion,  but 
the  §2  50  per  week  was  for  board  of  the  horse,  and  not  for 
standing  him.  Witness  never  agreed  to  keep  the  horse  for 
one-half  his  earnings.  The  horse  was  a  very  fine  animal, 
and  witness  stood  him  at  a  higher  price  than  any  other 
stallion  in  his  charge.  The  drug  bill  of  defendant,  witness 
admitted  to  be  correct.  The  allegations  of  the  complaint 
arc  all  true ;  the  witness  kept  the  horse  during  the  time 
therein  specified.  There  are  no  credits  on  the  bill  of  wit- 
ness, save  those  set  out  in  complaint.  Witness  took  the 
horse  on  the  26th  of  August^  1862,  and  he  was  taken  away 
on  the  18th  of  April,  1864. 

An  affidavit  is  filed  in  this  court  setting  forth  that  the 
entry  of  the  trial,  as  it  originally  stood  in  the  order  book, 
stated  that  "on  plaintiff's  motion  this  cause  is  set  down  for 
trial  before  the  court."  That  at  the  August  term,  1866,  a  year 
after  the  trial,  by  an  ex  parte  order  of  the  court,  the  words 
**  on  plaintiff' 's  motion"  were  erased,  and  the  words  "  by 
agreement  of  parties"  were  inserted  in  lieu  thereof.  The 
transcript  of  the  record,  as  certified  to  us,  contains  the  in- 
terlineation.    The  clerk  certifies  that  this  interlineation 
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was  done  by  order  of  the  court,  at  the  August  term  thereof, 
for  the  year  1866,  and  by  such  order  entered  7iu7ic  pro  tunc. 
There  was  no  motion  made  in  the  court  below  to  set  aside 
this  order,  nor  was  there  any  exception  taken  to  the  mak- 
ing of  it. 

Motions  to  coiTCct  a  record  must  be  made  in  the  court 
below.  This  court  can  by  certiorari  have,  an  omission  in  the 
transcript  supplied,  or  any  improper  matter  therein  corrected, 
by  having  the  true  record  certified,  but  the  record  itself  is 
made  by  the  court  below.  If  the  order  was  improperly 
made  in  the  absence  of  the  appellant,  and  without  notice  to 
him,  the  remedy  is  by  motion  in  the  court  below.  While 
the  amendment  stands,  this  court  has  no  power  to  make  the 
correction.  The  transcript  of  the  record,  as  certified  to  us, 
shows  that  the  correction  was  made  by  order  of  the  court. 
"We  will  presume,  in  the  absence  of  anything  showing  the 
contrary,  that  the  court  below  acted  properly  in  making  the 
correction.  We  cannot  correct  the  errors  of  tlie  court  be- 
low on  affidavit  of  the  party  asking  the  correction.  We 
look  alone  to  the  transcript  as  certified  to  us  by  the  clerk 
under  the  seal  of  the  court. 

The  first  alleged  error  complained  of  is  the  order  of  the 
Fountain  Circuit  Court  requiring  the  return  of  the  papers 
from  the  Warren  Circuit  Court.  It  is  claimed  that  this  or- 
der was  made  on  the  oral  motion  of  the  appellee,  without 
an  affidavit  of  the  facts  upon  which  it  was  founded.  There 
is  no  bill  of  exceptions  showing  on  what  the  court  acted  in 
making  the  order.  The  affidavit,  if  one  was  made,  on  which 
this  motion  was  based,  is  no  part  of  the  record,  unless  made 
so  by  bill  of  exceptions.  2  G.  &  H.,  §  559,  p.  273.  The 
order  was  correctly  made.  Lingerman  v.  The  State  ex  rr/., 
^T.,  23  Ind.  320. 

As  the  change  of  venue  was  never  completed,  and  the 
time  for  its  completion  had  expired,  the  case  was  stall  in 
the  Fountain  Circuit  Court,  and  no  certificate  of  the  clerk 
of  the  Warren  Circuit  Court  was  required.  The  former 
court  know  its  own  record. 
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The  next  alleged  error  complained  of  is  the  overruling 
of  the  appellant^s  motion  for  a  continuance.  The  appellant 
has  not  complied  with  rule  ten  of  this  court,  so  far  as  this 
point  is  involved.  He  has  failed  to  set  forth  "  so  much  of 
the  transcript  as  is  necessary  to  present  the  error  assigned/* 
The  abstract  is  silent  as  to  the  facts  relied  on  for  the  con- 
tinuance. There  is,  indeed,  an  index  by  which  we  can  find 
the  affidavit  in  the  transcript,  but  this  is  not  a  compliance 
with  the  rule. 

It  is  claimed  that  there  was  a  trial  by  the  court  without 
the  consent  of  the  appellant.  The  fact  is  otherwise,  as 
shown  by  the  transcript  of  the  record  certi^ed  to  us. 

The  next  error  relied  on,  and  one  for  which  the  judg- 
ment below  must,  in  our  opinion,  be  reversed,  is  the 
overruling  of  the  motion  for  a  new  trial.  The  finding  of 
the  court  below  is  not  sustained  by  the  evidence.  The 
appellee  was  the  only  witness.  The  court  had  no  right 
to  take  his  own  testimony  in  his  favor  and  reject  that 
which  made  against  him.  The  appellee  having  made  a 
bargain  in  Auffusty  1862,  to  keep  the  horse  at  $2  50  per 
week,  had  no  legal  right  to  raise  the  price  without  the 
consent  of  the  appellant,  simply  because  the  price  of  horse- 
feed  had  advanced.  But,  in  addition  to  this,  it  is  difficult, 
if  not  impossible,  to  sustain  the  finding  on  any  hypothesis 
founded  on  the  pleadings  and  evidence.  The- plaintiff's 
account  was  for  $199  91 ;  he  admitted  on  the  trial  that 
the  defendant's  drug  bill  of  $99  40  was  correct.  This  would 
leave  only  $100  51,  and  yet  the  finding  was^for  $137  67. 

There  is  no  proof  in  the  record  that  the  appellee  was  au- 
thorized by  the  appellant  to  stand  the  horse.  In  the  ab- 
sence of  such  proof,  we  do  not  see  what  right  the  appellee 
has  to  charge  the  appellant  $90  for  attending  the  horse  in 
standing  for  mares.  It  is  true  the  appellant  set  up  a  part- 
nership in  the  avails  of  the  horse,  but  binder  the  general 
denial  the  plaintiff  was  put  to  his  proof  of  every  item  of 
his  account.  The  question  of  eost  becomes  immaterial. 
Vol.  XXVm.— 18 
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The  judgment  is  reversedy  with  costs,  alid  the  cause  re* 
manded  to  said  court,  with  directions  to  grant  a  new  trials 
and  for  further  proceedings. 

«71  BuehanaUi  for  appelfa^ni, 

M.  M.  Milford  and  M.  M.  ISStfordy  for  appellee. 


HiLiiisR  V.  Mans. 

f  OEKKK  BsoovxBT* — DflSMiSBAL  ov  AonoiT. — The  raoofd  ef  a  Ibrmw  suit 
between  the  same  partieSi  filed  with  a  plea  of  former  reeorery,  showed 
that  the  former  suit  inToWed  some  of  the  same  matters  inToWed  in  this; 
that  a  general  denial  had  been  filed  by  the  defendant  in  the  former  suit, 
with  an  agreement  that  all  matters  of  defense  might  be  giten  in  OTidenee 
under  it;  that  the  ease  had  been  referred  to  a  matter  eommisstoner,  and 
a  day  in  vacation  appointed  to  hear  the  case;  that  the  plaintiff  failed  to 
appear  on  the  day  appointed}  and  on  the  next  day  filed  in  the  clerk's 
office  a  written  dismissal  of  the  case ;  that  at  the  next  term  of  the  court 
the  master  filed  his  report,  and  that,  orer  the  objeetion  of  the  ptalntiff, 
and  oTor  his  motion  to  haye  the  dismissal  entered  up,  the  eoort  entered  a 
judgment  upon  the  report  against  the  defendant  for  costs. 

Htld^  that  after  the  dismissal  by  the  plaintiff,  no  judgment  could  be  ren- 
dered upon  the  complaint. 

Htld^  also,  that  the  record  filed  did  not  ^ow  a  forkner  reeOTory. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Grbgoiiy,  J. — In  an  action  by  Mans  against  MUkr  and 
others,  the  former  recovered  a  judgment  against  MUkr  for 
|1,557  68.  Mans  remitted  f  70,  and,  over  a  motion  for  a 
new  trial,  had  judgment  for  the  balance.  The  qoeatioDB 
made  and  argued  turn  on  the  eflect  of  a  former  recovery. 

In  a  previous  suit  by  Mans  against  Miller  and  others,  in* 
volving  some  of  the  same  matters  involved  in  the  presoit 
action,  Miller  answered  by  the  general  denial,  and  the  parties 
agreed  that  all  matters  of  defense  might  be  given  in  evi- 
dence under  it.    Upon  this  issue  and  agreement  the  cause 
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was  referred  to  a  master  commissioner  to  take  the  evidence, 
to  hear  and  determine  the  issues,  and  to  report  his  lind- 
ing  therein  at  the  then  next  term  of  the  court.  This  order 
of  reference  was  made  on  the  8th  of  February ^  1868.  The 
parties,  by  agreement,  set  the  29th  of  June,  in  vacation,  for 
the  hearing  before  the  commissioner.  Mans  failed  to  at- 
tend ;  the  next  day,  and  during  the  vacation  of  the  courts 

he  filed  his  written  dismissal  of  the  action.    The  clerk 

• 

made  an  entry  thereof  in  the  order  book.  Afterwards,  on 
the  25th  of  August^  the  master  commissioner  made  his  re- 
port, showing  the  plaintiff's  failure  to  appear,  the  hearing 
of  the  defendant's  evidence,  and  the  rendition  ^of  a  decree 
for  the  defendant  Miller  for  f  5.  After  this,  on  the  26th  of 
August,  the  plaintiff  moved  the  court  to  reject  the  master's 
report,  and  to  strike  it  from  the  files  of  the  court,  and  that 
the  cause  be  dismissed  upon  the  order  of  dismissal  so  £led  by 
him.  The  court  overruled  the  motion,  and  rendered  the 
following  judgment :  "It  is  therefore  considered  by  the 
court  that  the  defendants  recover  of  the  plaintiff  their  costs 
and  charges  in  this  behalf  expended."  The  agreement  that 
matters  of  defense  might  be  given  in  evidence  under  the 
general  denial  was  not  the  filing  of  a  set-oft'  or  counter- 
claim which  entitled  the  defendants  to  a  judgment  against 
the  plaintiff,  although  the  latter  dismissed  his  action. 

The  code  provides  that  "  the  plaintiff*  may  dismiss  his 
action  in  vacation  by  filing  with  the  clerk  a  writing  to  that 
effect.  The  clerk  shall  enter  such  written  dismissal  in  the 
order  book,  and  the  court  shall  enter  judgment  accordingly 
at  the  next  term."  2  G.  &  H.,  §  364,  p.  217.  There  is  no 
provision  prohibiting  a  plaintiff  from  dismissing  his  action 
in  vacation  after  a  reference.  The  referee  must  report  to 
the  court;  the  court,  and  not  the  referee,  renders  the  judg- 
ment. 

After  the  dismissal  of  the  action  there  could  not  have 
been  a  judgment  on  any  of  the  matters  emfafBoed  in  the 
plaintiff's  complaint  The  judgment  follows  the  dismissal, 
and  not  the  finding  of  the  master  commissioner.     We 


196 


SUPREME  COURT  OF  INDIANA. 


The  State  v.  Frazer  and  Another. 


think  that  the  defense  of  a  former  recovery  was  not  made 
out,  and  that  the  court  below  committed  no  error  which 
can  avail  the  appellant.  Leaving  out  the  former  recovery, 
the  evidence  sustains  the  verdict  of  the  jury. 

The  error  of  the  court  in  retaining  the  cause  aud  over- 
ruling the  motion  to  dismiss  the  action  cannot  be  inquired 
into  collaterally^  but  the  effect  of  the  judgment  as  a  former 
adjudication  of  the  matters  involved  in  the  present  action 
is  for  this  court  to  determine  by  looking  to  the  entire  record. 

The  judgment  is  affirmed,  with  costs,  and  five  per  cent, 
damages.    . 

C.  E.  Walker  J  If.  W.  Harrington  and  C.  A.  KorbUy^  for 
appellant.    * 

J.  SwartZy  M.  M.  Bay,  J.  W,  Gordon  and  W.  Marchf  for 
appellee. 
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Highways. — Dedication. — In  a  prosecution  for  obstructing  a  highwajr,  tbe 
court  below  charged  the  jury  "that  a  road  which  communicates  with  n 
public  road  at  one  end  only,  and  is  closed  up  at  the  other,  is  not  suscepti- 
ble of  dedication  to  public  use  as  a  highway." 

Seldf  that  there  might  be  a  state  of  facts  as  applied  to  which  the  instruction 
.  would  not  be  erroneous,  and  as  the  eyidence  is  not  in  the  record  this 
court  will  presume  in  faTor  of  the  action  of  the  court  below. 

Obstruction  ov  Highways. — The  following  instruction  giyen  by  the  court 
on  a  prosecution  for  obstructing  a  highway  was  held  to  be  erroneous: 
"The  road  must  not  only  be  used  as  a  public  highway,  but  must  also  be 
worked,  to  constitute  it  a  highway  within  the  meaning  of  the  act  forbid- 
ding the  obstruction  of  highways." 

APPEAL  from  the  Vh^million  Common  Pleas. 

GREGORY)  J. — This  case  is  brought  to  this  court  by  appeal 
by  the  State,""  after  the  acquittal  of  the  defendants,  on  the 
questions  reserved  during  the  trial.  The  evidence  is  not 
made  a  part  of  the  record. 
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The  court  below,  over  the  objection  and  exception  of  the 
prosecuting  attorney,  instructed  the  jury,  among  other 
things,  as  follows : 

"  8.  !N"either  the  intention  to  dedicate  land  to  the  public 
for  the  purpose  of  a  street  or  public  road,  nor  the  use 
thereof  by  the  public  in  that  manner,  can  make  it  a  high- 
way, nor  confer  upon  the  public  the  right  of  a  highway 
in  that  which  will  not  answer  the  settled  definition  of  a 
highway.  Therefore  a  way  which  communicates  with  a 
public  road  only  at  one  end,  being  closed  up  at  the  other, 
is  not  susceptible  of  dedication  to  pubUc  use  as  a  highway." 

"  9.  The  road  must  not  only  be  used  as  a  public  highway, 
but  must  also  be  worked,  to  constitute  it  a  highway  within 
the  meaning  of  the  act  forbidding  the  obstruction  of  high- 
ways." 

It  may  be  that  the  first  of  the  foregoing  instructions 
would  be  bad  law  applied  to  some  state  of  facts,  but  in  the 
absence  of  the  testimony  we  are  bound  to  presume  in  favor 
of  the  action  of  the  court  below.  We  think  there  might 
be  a  case  where  this  instruction  would  not  be  erroneous. 
Without  deciding  on  the  rule  recognized  in  Holdane  v.  The 
Trustees  of  the  VtUage  of  Cold  Spring,  23  Barb.  108,  as  an 
abstract  proposition  of  law  of  universal  application,  we  think 
in  the  case  under  consideration,  as  the  record  now  stands, 
the  court  committed  no  error  in  giving  the  instruction. 

We  think  the  other  instruction  was  clearly  bad  law. 
The  statute  provides  that  ^^  upon  prosecutions  for  obstruct- 
ing a  highway,  it  shall  be  sufiicient  to  prove  that  it  is 
used  and  worked  as  such."  2G.  &H.,  §  66,p.475.  But  this 
does  not  mean  that  there  cannot  be  a  highway  without  its 
being  worked.  In  our  prairies  and  barrens  it  often  happens 
that  our  highways  need  no  work. 

Under  the  criminal  code  (2  G.  &  H.,  §  119,  p.  420,)  the 
judgment  below  must  be  affirmed,  at  the  costs  of  the  appellees. 

The  judgment  is  affirmed. 

D.  E.  WiUiamsony  Attorney  General,  for  the  State. 

B.  M  BhoadeSy  for  appellees. 
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Board  of  Comhisbionbbs  of  Floyd  County  v.  Love. 

Reltxt  to  Soldisbs'  Fkutwmm, — Tlie  diatribation  of  the  rewmuie  eoUeet«d 

under  the  act  of  March  4,  1865,  to  the  families  of  soldiers  entitled  thereto^ 
was  not  a  matter  of  discretion,  but  of  duty,  on  the  part  of  the  eommis- 
sioners  and  township  trustees. 
8aiib. — ^This  obligation  was  continued  by  the  act  of  December^  1865,  up  to 
the  third  Monday  of  Marek^  1866. 

APPEAL  from  the  Floyd  Circuit  Court 
Ray,  J. — This  action  was  submitted  to  the  court  below 
upon  an  agreed  statement  of  facts,  as  follows: 

1.  That  under  the  act  of  March  4th,  1865,  for  the  relief 
of  the  families  of  soldiers,  &c.,  (Acts  1865,  p.  93),  there  was 
levied  and  collected  in  1865,  for  Floyd  countj,  taxes  to  the 
amount  of  (20,869  39  for  the  purposes  of  said  act. 

2.  That  of  this  sum  (8,443  13  were  applied  to  the  re- 
payment of  moneys  borrowed  under  section  12  of  said  act, 
and  six  per  cent,  interest  thereon. 

8.  That  the  balance  of  said  sum,  to-wit,  $11,927  26,  which 
was  all  collected  after  March  8, 1866,  was  retained  in  the 
county  treasury  as  other  county  revenue,  and  had  all  been 
used  for  county  purposes. 

4.  That  the  appellee  is,  and  was  on  March  4th,  1865,  the 
mother  of  Homer  LovCy  who  was  a  soldier,  unmarried  and 
without  children,  in  the  United  States  service,  and  continued 
in  such  service  until  September  1^  1865;  that  during  that 
time  she  was  dependent  on  said  Homer,  and  had  not  other- 
wise sufficient  means  for  her  comfortable  support,  which 
fact  was  determined  by  the  proper  disbursing  officer;  that 
during  said  time  she  was  a  resident  of  New  Albany  town- 
ship, in  said  county,  where  said  Hom^  was  enlisted  as  such 
soldier,  and  that  she  had  only  received,  under  the  seventh 
section  of  said  act,  one  month's  pay  of  the  amount  allowed 
her  under  said  act. 

Upon  these  facts,  the  court  found  for  the  appellee,  and 
overruled  a  motion  for  a  new  trial,  to  which  an  exception 
was  taken,  and  rendered  judgment  against  the  appeltant. 
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The  claim  in  this  case  is  made  under  the  provisions  of 
the  seventh  section  of  the  act,  which  required  the  county 
commissioners  of  the  several  counties  to  take  control  of  the 
funds  collected  under  the  act,  and  apportion  the  same  to  the 
several  townships  in  their  respective  counties,  and  such 
funds,  so  apportioned,  were  ordered  to  be  distributed  by 
the  township  trustees  for  the  relief  of  the  persons  contem- 
plated in  the  act;  the  persons  coming  vrithin  the  provisions 
of  the  law  to  be  designated  by  the  disbursing  officer. 
These  funds  were  to  be  drawn  in  equal  monthly  propor- 
tions, and  distributed  at  a  fixed  monthly  rate. 

Compliance  with  the  provisions  of  the  act  was  not  a  mat- 
ter of  discretion,  but  of  duty,  resting  upon  the  commission- 
ers and  the  trustees.  It  is,  however,  insisted  that  the  act 
of  December  20, 1865,  repealing  the  former  act,  prevents  a 
recovery  in  this  case.  The  second  section  of  the  last  act 
required  that  the  taxes  levied  under  the  previous  act  should 
be  collected  and  applied  as  theretofore  provided,  subject  to 
the  provisions  of  the  succeeding  section,  which  required 
that  disbursements  should  cease  after  the  third  Monday  in 
March,  1866. 

The  duty  imposed  by  the  original  act,  to  make  the  pay- 
ments monthly  to  the  objects  of  the  trust,  of  a  sum  named 
in  the  law,  was.  expressly  recognized  and  enforced  by  the 
repealing  act,  and  its  continued  discharge  directed  up  to  the 
third  Monday  of  March,  1866.  The  provision  that  there- 
after the  disbursements  should  cease  and  the  county  com- 
missioners assume  the  care  of  such  persons  and  '^  provide 
for  them  as  they  should  think  best,  in  a  liberal  manner," 
was  clearly  made  in  contemplation  that  the  law  had  been 
and  would  be  complied  with,  and  all  legal  obligations  up 
to  that  date  fully  discharged.  Both  acts  indicate,  in  their 
various  provisions,  the  protecting  care  extended  by  the 
State  over  those  soldiers  disabled  by  reason  of  wounds  or 
diseases  received  or  contracted  in  the  line  of  duty,  and  over 
their  wives,  children  and  mothers  dependent  on  them,  and 
also  over  the  destitute  families  of  such  as  had  fallen.    We 
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cannot  construe  an  act,  intended  to  continue  this  care 
within  less  restricted  limits,  as  discharging  any  county  from 
obligations  already  incurred  and  undischarged.  The  fifth 
section  of  the  repealing  act  declares  that  ^^  nothing  in  this 
act  shall  be  construed  so  as  to  prevent  the  board  of  com- 
missioners of  any  county  from  allowing  to  the  families  of 
soldiers  the  amount  to  which  they  are  entitled  by  the  pro- 
visions of  the  act  repealed,  for  the  year  1865,  in  all  cases 
where  the  same  has  not  been  allowed."  Acts  Spec.  Sess. 
1865,  p.  59.  This  express  recognition,  that  persons  coming 
within  the  provisions  of  the  earlier  act  are  "entitled"  to 
the  benefits  it  confers,  leaves  in  full  force  the  obligation 
resting  upon  the  commissioners  to  discharge  all  the  obliga- 
tions accruing  during  the  fiscal  year  1865,  under  the  law 
extended  to  the  third  Monday  of  March^  1866. 

The  judgment  is  affirmed,  with  costs. 

tr.  V.  Howk  and  R,  M.  WeiVj  for  appellant 

W.  BuMty  for  appellee. 
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RiDGWAY  V.  MORBISON. 

Ebtofpel. — An  action  for  the  recoTory  of  real  estate  was  tried  on  the  29th 
of  Jufyf  1865,  and  the  judge  to  whom  the  cause  was  submitted  was  then 
ready  to  pronounce  Judgment  for  the  plaintiff,  but  at  the  request  of  the 
defendant^  and  for  his  sole  accommodation,  it  was  agreed  that  the  judge 
should  hold  the  case  under  adTisement,  and  that  the  judgment,  when 
entered,  should  be  entered  as  of  the  date  of  JtiZy  29th.  In  pursuance  of 
this  agreement,  the  record  was  signed  by  the  judge,  leaxing  a  sufficient 
space  to  insert  the  judgment,  and  on  the  17th  of  January^  1866,  without 
objection  on  the  part  of  the  defendant,  the  judgment  was  entered  up,  as 
of  Juiy  29th,  1866.  In  a  suit  by  the  former  defendant  for  a  new  trial, 
as  of  right,  and  to  enjoin  proceedings  under  the  judgment, 

Htld^  that  he  was  estopped  to  deny  that  the  judgment  was  rendered  on 
July  29th. 

JJeH  also,  that  the  record,  in  the  absence  of  fraud,  being  regular  on  its 
face,  was  conclusiye  upon  the  parties. 

APPEAL  from  the  Laporte  Circuit  Court. 

Elliott^  J. — Complaint  by  Bidgway  against  Mormon  |md 
Phdps  to  correct  an  alleged  error  in  the  date  of  a  judgment 
rendered  in  the  Laporte  Circuit  Court  in  favor  of  Morrison 

(201) 
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against  Bidgway,  for  the  recovery  of  real  estate,  and  for  a 
new  trial  of  the  cause  in  which  the  judgment  was  rendered, 
as  of  right,  upon  payment  of  the  costs ;  and  also  to  en- 
join an  execution  issued  thereon  and  placed  in  the  hands 
of  the  defendant  Phelps^  the  sheriff  of  said  county. 

The  original  action,  in  which  the  judgment  was  rendered, 
was  tried  at  a  special  term  of  the  court,  on  the  29th  day  of 
Julyj  1865,  by  a  judge  specially  appointed  to  try  said  cause, 
and  a  final  judgment  rendered  as  of  that  date,  but  which, 
it  is  alleged  in  the  complaint,  was  not  in  fact  rendered  on 
that  day,  but  on  the  17th  day  of  January^  1866.  The 
right  of  the  plaintift'  in  this  suit  to  a  new  trial  in  the  origi- 
nal  cause,  as  claimed,  depends  upon  the  question  whether 
said  judgment  should  properly  be  dated  in  Januaryj  1866. 

Morrison  answered  by  a  general  denial,  and  also  that  the 
plaintiff,  for  certain  reasons  stated  in  that  paragraph  of  the 
answer,  was  estopped  from  denying  that  said  judgment  was 
rendered  on  the  29t|^  of  Jvly^  1865.  To  this  paragraph  a 
demurrer  was  overruled,  and  the  plaintiff  then  replied  by  a 
general  denial. 

The  issues  thus  formed,  by  agreement  of  the  parties,  were 
tried  by  the  court,  who  thereupon  found  as  follows,  viz : 

"The  court  finds  that  the  judgment  mentioned  in  the 
complaint  was  actually  rendered  in  Januaryj  1866,  but  in 
pursuance  of  an  agreement  made  by  the  attorneys  of  record 
of  each  party,  in  open  court,  on  the  29th  day  of  Ju/y,  1865, 
and  by  consent  of  plaintiff's  attorney  of  record,  at  the  time, 
the  said  judgment  was  entered  as  of  the  latter  date  in  the 
order  book  of  this  court,  in  a  blank  space  left  for  that  pur- 
pose over  the  signature  of  the  judge  of  this  court  for  the 
time  being;  that  with  full  knowledge  of  all  the  facts,  the 
plaintiff  made  no  objection  to  the  regularity  of  said  judg- 
ment ;  that  said  plaintiff  did,  on  the  1st  day  of  December j 
1866,  pay  to  the  clerk  of  this  court  the  costs  of  the  suit 
which  resulted  in  said  judgment,  and  that  he  did,  on  the 
8d  day  of  Auffuaty  1866^  make  his  motion  for  a  new  trial 
under  the  code.    The  court  further  finds  that  said  agree* 
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ment  was  mad^  for  tbe  sole  accommodation  of  said  plaintiff, 
and  bat  for  said  agreement  judgment  would  have  been  ren- 
dered on  tbe  said  29tb  day  of  Julyj  1865;  tbat  tbe  said  de- 
fendant Morrison^  acting  on  tbe  faitb  of  said  judgment,  did, 
on  tbe  1st  day  of  February^  A.  D.  1866,  pay  to  tbe  clerk 
of  tbis  court  tbe  sum  decreed  against  bim  tberein,  including 
interest  from  said  29tb  day  of  July,  1865,  From  wbich 
facts,  as  a  conclusion  of  law,  tbe  court  finds  tbat  said  plain- 
tiff is  estopped  from  denying  tbat  sucb  judgment  was  ren- 
dered on  tbe  latter  day,  and  tberefore  tbat  said  plaintiff  is ' 
not  entitled  to  a  new  trial  on  tbe  payment  of  costs  at  tbe 
time  aforesaid/'  To  wbicb  conclusion  of  law  tbe  plaintiff 
at  tbe  time  excepted. 

Tbe  facts  found  by  tbe  court  are,  in  substance,  tbe  same 
as  tbose  set  up  in  tbe  defendants  answer  by  way  of  estoppel. 
Final  judgment  was  rendered  for  tbe  defendant.  Tbe 
plaintiff  appeals. 

Tbe  conclusion  of  law  stated  by  tbe  court,  as  arising 
upon  tbe  facts  so  found,  tbat  tbe  plaintiff  is  estopped  from 
denying  tbat  tbe  judgment  was  rendered  on  tbe  29 tb  day 
oi  July,  1865,  as  tbe  record  tbereof  imports,  is  controverted 
by  tbe  appellant.    Tbis  is  tbe  only  question  in  tbe  case. 

Lord  Coke  says:  ^^An  estoppel  is  wbere  a  man  is  con- 
cluded by  bis  own  act  or  acceptance  to  say  tbe  trutb."  Tbe 
principle  is,  tbat  tbe  acts  and  admissions  of  a  party  operate 
against  bim  in  tbe  nature  of  an  estoppel,  ^^  wbere,  in  good 
conscience  and  bonest  dealing,  be  ougbt  not  to  be  permitted 
to  gainsay  tbem."    Tbis  is  called  an  estoppel  in  pais. 

"As  a  general  rule,  a  party  will  be  concluded  from  deny- 
ing bis  own  acts  or  admissions,  wbicb  were  expressly  de- 
signed to  influence  tbe  conduct  of  anotber,  and  did  so  in-- 
fluence  it,  wben  sucb  denial  will  operate  to  tbe  injury  of  tbe 
latter."  The  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480 ; 
DezeU  v.  OdeU,  8  Hill  215;  2  Smitb's  L.  C,  pp.  581,  619, 
642 ;  Bay  v.  McMuHry,  20  Ind.  807. 

Here,  it  appears  by  tbe  finding  of  tbe  court,  tbat  tbe  trial 
of  tbe  case  was  concluded  on  tbe  29tb  day  of  July,  1865; 
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that  the  court,  to  which  the  cause  was  submitted,  was  then 
prepared  to  decide  it,  and  would  have  announced  the  deci- 
sion at  that  time,  but  for  the  agreement  of  the  parties  that 
the  judge  should  then  sign  the  order  book  containing  the 
proceedings  of  the  court  in  the  case,  leaving  a  blank  space 
over  said  signature,  and  take  the  cose  under  further  advise- 
ment, and  that,  when  decided,  the  judgment  should  be  re- 
corded in  such  blank  space,  as  of  the  day  on  which  said  trial 
was  concluded,  which  agreement  and  postponement  were 
made  for  the  "sole  accommodation  of  said  plaintiff,"  and 
that  the  judgment  was  subsequently  rendered  and  entered 
in  the  blank  space  in  the  record,  in  accordance  with  said 
agreement,  and  the  plaintiff,  with  full  knowledge  of  the 
fact,  made  no  objection  thereto. 

By  his  own  act  and  agreement  that  the  judgment,  when 
given,  should  be  entered  as  of  the  day  on  which  the  trial 
was  concluded,  the  appellant  induced  Morrison  to  agree  tiiat 
the  judge  should  hold  the  case  under  further  advisement 
The  postponement  was  made,  too,  for  the  accommodation, 
of  the  appellant  alone ;  and  now  to  permit  him  to  deny  that 
the  judgment  was  entered  on  the  day  it  bears  date,  would 
be  an  injury  to  Morrison^  and  in  violation  of  "good  con- 
science and  honest  dealing."  He  is,  therefore,  estopped 
from  controverting  the  verity  of  the  record.  Besides,  the 
judgment  is  regular  on  its  face,  and  bears  date  of  the  29th 
of  Julyy  1865,  and,  in  the  absence  of  fraud,  is  conclusive 
upon  the  parties. 

The  judgment  is  affirmed,  with  costs. 

Frazer,  C.  J.,  was  absent. 
J.  Bradley  J  for  appellant. 

J.  B.  and  T7.  Niles^  for  appellee. 
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Redman  v.  The  State.  [H  ^ 

28    206 

Change  of  Vinux. — ^Rulss  of  Coubt. — ^A  rule  of  the  cireuit  court  re-  .133  3^3 

quiring  an  application  for  a  change  of  Tenne,  either  firom  the  county  or  ^    205' 

fh>m  the  judge,  to  be  made  not  later  than  the  day  for  which  the  cause  is  fl66    468| 

docketed  for  trial,  is  not  repugnant  to  the  statute  on  that  subject^  and  is     ' 
within  the  statute  giying  to  such  courts  the  right  to  adopt  rules  for  cou' 
ducting  the  business  therein.    « 

T&AirsoBiFT  OF  BiooBD. — CsBTiFiOATX. — On  a  prosecution  for  an  assault 
and  battery  with  an  intent  to  kill,  alleged  to  haye  been  committed  by  the 
accused  while  aiding  his  brother  to  escape  from  custody,  after  a  Terdict 
of  guilty  had  been  returned  against  him  in  a  prosecution  for  larceny,  the 
State  offered  in  evidence  a  transcript  of  the  record  of  the  prosecution  for 
larceny.  The  clerk  certified  that  the  transcript  was  "a  true  and  com- 
plete copy  of  the  proceedings  of  said  court  in  said  cause,  f^om  the  finding 
of  the  indictment  to  the  verdict  of  the  jury  inclusiTe.'' 

ffeldf  that  the  transcript  was  properly  admitted  in  evidence  to  show  the 
pendency  of  the  prosecution,  the  appearance  of  the  accused,  and  that  he 
was  found  gpiilty. 

DuTixs  OF  ATT0B5ETB. — CoNTSMPT  OF  CouBT. — It  is  the  duty  of  an  attor- 
ney to  refrain  from  abusive  language  and  to  maintain  a  respectful  bear- 
ing towards  the  court,  and  the  court  has  power  to  protect  itself  against 
any  violation  of  these  duties. 

Sabib. — On  the  trial  of  a  criminal  cause,  one  of  defendant's  counsel  having 
asked,  in  the  cross-examination  of  a  witness,  a  question  which  the  judge 
deemed  improi»er,  he  so  informed  the  counsel,  who  replied:  "This  is  a 
cross-examination,  and  if  we  cannot  examine  our  witness  he  can  stand 
aside."  The  court  regarded  the  language  as  offensive,  and  when  the  next 
witness  came  to  be  cross-examined,  directed  another  one  of  the  defend- 
ant's counsel  to  conduct  the  cross-examination,  which  he  declined  to  do, 
and  insisted  that  the  first  counsel  should  be  allowed  to  do  so,  which  the 
court  refused  to  permit. 

Held,  that  the  facts  justified  the  action  of  the  court. 

Abouuxkt  OF  Counsel. — Time. — Where  an  exception  was  taken  to  an  or- 
der of  the  court  limiting  the  argument  to  a  certain  time,  and  it  did  not 
appear  that  the  limit  was  unreasonable,  or  that  the  counsel  asked  or  de- 
sired a  longer  time,  it  was  held  that  there  was  no  error. 

EecAPB  AFTXB  Vebdict. — When  the  accused  is  on  bail,  the  return  of  a 
verdict  of  guilty  does  not,  of  itself,  terminate  his  right  to  his  liberty  or 
place  him  in  the  custody  of  the  sheriff,  nor  does  it  give  to  the  sheriff  any 
right  to  arrest  or  imprison  him,  and  hence  a  prosecution  cannot  be  main- 
tained, under  such  circumstances,  against  one  who  aids  in  the  escape  of 
the  accused. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Elliott,  J. — Sedman  was  indicted  in  the  Jennings  Circuit 
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Court  for  an  assault  and  battery  with  intent  to  murder. 
The  case  was  transferred  by  a  change  of  venue  to  the  Je/- 
ferson  Circuit  Court,  where  he  was  tried  and  convicted,  the 
jury  assessing  his  fine  at  one  dollar,  and  that  he  be  impris- 
oned in  the  state  prison  for  the  term  of  two  years.  Mo- 
tion for  a  new  trial  overruled,  and  judgment  on  the  finding 
of  the  jury.    The  defendant  appeals. 

Several  questions  are  presented  and  urged  as  grounds  for 
a  reyersal  of  the  judgment,  which  will  be  examined  in 
their  order. 

When  the  venue  was  changed  from  Jennmga  to  Jefferson 
county,  the  court  ordered  that  the  cause  be  set  down  for 
trial  on  the  third  Wednesday  of  the  then  next  term  of  said 
Jefferson  Circuit  Court,  being  the  9th  day  of  October^  1867. 
At  the  time  said  change  of  venue  was  granted,  the  defend- 
ant was  in  custody  and  confined  in  the  jail  of  Jennings 
county,  and  was  not  removed  therefrom  to  the  jail  of  Jef- 
ferson county  until  said  9th  day  of  October^  1867.  On  the 
day  following,  he  filed  an  afioldavit  in  the  Jefferson  Circuit 
Court,  stating  that  he  believed  he  could  not  receive  a  fair 
trial  of  said  cause  therein,  owing  to  the  prejudice  of  the 
presiding  judge  of  said  court  against  him  <^  and  his  defense 
which  exists ; "  that  he  was  only  brought  to  the  Jefferson 
county  jail  at  about  two  o'clock  in  the  afternoon  of  the 
9th  of  October^  1867,  "  and  this  is  the  first  opportunity  de- 
fendant has  had  in  this  court  to  make  said  application.'' 

The  bill  of  exceptions,  after  setting  out  the  affidavit,  pro- 
ceeds as  follows;  "The  court  thereupon  overruled  said 
motion  and  refused  to  change  the  venue,  to  which  rul- 
ing the  defendant  then  and  there  excepted.  In  the  rules 
of  practice  adopted  by  said  Jefferson  Circuit  Court,  on  the 
12th  day  of  July^  1865,  and  on  that  day  entered  of  record 
in  the  order  book  of  said  court,  is  found  rule  No.  12,  which 
rule  of  court  has  been  in  force  ever  since  said  12th  day  of 
Jvlyy  1865,  and  is  still  in  force,  and  reads  as  follows: 
'An  application  to  change  the  venue  will  not  be  en- 
tertained after  the  day  the  cause  is  docketed  for  trial,  nor 
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will  sQcli  application  be  entertained  after  the  party  making 
the  same  has  applied  for  a  continuance  which  has  been 
overruled.  This  rule  is  applicable  to  criminal  as  well  as 
civil  causes,  and  applies  to  changes  from  the  judge  as  well 
as  from  the  county.'  This  case  was  docketed  for  trial  on 
the  9th  day  of  October^  1867,  the  day  before  the  applica- 
tion was  made  for  the  change  of  venue,  and  the  de- 
fendant was  in  court  at  the  meeting  of  the  court  after 
dinner — ^at  half-past  two  o'clock  on  said  9th  day  of 
October  J  the  said  court  convening  at  half-past  one  o'clock 
in  the  afternoon  of  said  day.  The  defendant  was  in 
consultation  during  a  part  of  said  afternoon  of  the  9th 
with  his  couhsel.  He  had  ample  opportunity  for  mak- 
ing the  application  for  a  change  of  venue  on  that  day, 
and  could  have  done  so  as  well  as  on  the  10th.  The  cause 
was  called  for  trial  on  the  9th,  and  was  passed  over  until 
the  morning  of  the  10th,  at  the  request  of  counsel  for  the 
defendant,  because  of  the  absence  of  some  of  the  defend- 
ant's witnesses.  The  counsel  of  defendant,  before  the  said 
9th  day  of  October,  and  during  all  of  said  day,  had  actual 
notice  of  the  rule  above  set  out." 

The  application  for  the  change  was  refused  only  because 
it  was  not  made  in  time  under  the  said  rule  of  court.  The 
bill  of  exceptions  contains  a  further  statement  in  relation 
to  an  effort  by  the  parties,  by  the  consent  of  the  presiding 
judge,  to  agree  upon  a  member  of  the  bar  of  said  court  to 
preside  as  '^ judge  pro  tern"  during  said  trial,  and  also  a 
number  of  affidavits  filed  by  the  defendant's  counsel  after 
the  change  of  venue  had  been  refused  by  the  court,  but 
which  are  unimportant  to  the  decision  of  the  question  in- 
volved. 

It  is  insisted  by  the  appellant's  counsel  that  it  was  the 
imperative  duty  of  the  court,  under  the  statute,  to  grant  the 
change  of  venue  for  the  cause  stated  in  the  affidavit ;  that 
the  statute  does  not  limit  the'  time  within  which  the  appli- 
cation shall  be  made,  and  therefore  that  it  is  the  right  of  the 
accused  to  make  it  at  any  time  before  the  commencement 
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of  the  trial,  and  that  the  rule  of  the  court  abridgmg  such 
right  is  incpnsistent  with  the  statute,  and  void.  The  stat- 
ute regulating  changes  of  venue  in  criminal  cases  provides 
that  the  defendant  may  show  to  the  court  by  affidavit  tliat 
he  cannot  receive  a  fair  trial  owing  to  the  prejudice  of  the 
judge,  &c.  2  G.  &  H.,  §  76,  p.  406.  And  section  77  of  the 
same  act,  as  amended  in  1865  (see  Acts  Spec.  Sess.  1865, 
p.  158),  provides  that,  "When  the  objection  is  to  the  judge 
of  the  circuit  court,  any  other  circuit  judge,  or  judge  of 
the  common  pleas,  may  hold  the  court  and  try  the  cause.'' 

It  has  been  repeatedly  held,  under  this  statute,  that  an 
application  for  a  change  of  venue  on  account  of  the  alleged 
prejudice  of  the  presiding  judge,  when  properly  made,  is 
imperative,  and  is  not  addressed  to  the  discretion  of  the 
court.  But  section  14th  of  the  act  "  providing  for  the  or- 
ganization of  circuit  courts,"  &c.,  "  and  defining  their  pow- 
ers and  duties,"  makes  it  the  duty  of  said  courts  to  "  adopt 
rules  for  conducting  the  business  therein,  not  repugnant  to 
the  laws  of  this  State,  and  in  everything  relating  to  simpli- 
fying and  expediting  the  proceedings  and  decision  of  causes, 
presenting  distinctly  the  points  in  issue  in  trials  by  jury,  di- 
minishing costs,  and  remedying  imperfections  that  may  be 
found  to  exist  in  the  practice,  the  rules  of  such  court  shall 
be  in  conformity  with  those  prescribed  by  the  Supreme 
Court  on  the  same  subject."  2  G.  &  H.  8.  The  rule  of  the 
court,  copied  above,  though  a  rigid  one,  we  do  not  think  is 
repugnant  to  the  statute.  It  does  not  deny  the  right  of 
the  party  to  demand  a  change  of  venue  for  the  causes 
specified  in  the  statute,  but  only  limits  the  time  in  the  pro- 
gress of  the  cause  in  which  the  application  must  be  made, 
in  reference  to  which  the  statute  is  silent. 

The  object  of  the  legislature  in  requiring  a  change  of 
venue  upon  the  affidavit  of  the  defendant,  that  he  believes 
he  cannot  receive  a  fair  trial  on  account  of  the  prejudice 
of  the  presiding  judge,  was  doubtless  the  humane  one  of 
leaving  no  apparent  ground  of  complaint,  in  case  of  con- 
viction, against  the  fairness  and  impartiality  of  the  judge 
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who  presided  at  the  trial.  But  the  statute  is  subject  to 
great  abuse.  The  application  is  too  often  used,  not  as  a 
means  of  procuring  a  fair  trial,  but  to  delay  and  put  it  off, 
with  the  hope  of  wearing  out  the  prosecution  by  procra^i- 
nation,  or  that  the  State  may  not  be  able  at  another  time 
to  procure  the  attendance  of  all  the  material  witnesses. 
The  statute  being  imperative,  renders  it  the  more  liable  to 
abuse.  However  apparent  it  may  be  that  there  is  no 
foundation  in  fact  for  the  charge  of  prejudice  against  the 
judge,  he  is  left  without  discretion.  If  the  opinion  of  the 
judge  be  known,  from  his  previous  rulings  in  other  cases, 
or  otherwise,  upon  some  question  of  law,  which  it  may  be 
the  interest  of  the  defendant,  on  the  trial,  to  controvert,  it 
would  afford  no  ground  Ibr  a  change  of  venue,  but  as  the 
defendant  is  not  required  to  state  the  reasons  for  his  belief 
that  the  judge  is  prejudiced  against  him,  or  the  evidence 
upon  which  it  is  founded,  he  has  only  to  denominate  such 
opinion  in  his  affidavit  a  prejudice,  and  thereby  procure  a 
change  of  venue.  Such  a  practice,  we  have  reason  to  be- 
lieve, is  quite  prevalent  in  such  cases.  Indeed,  the  record 
before  us  is  not  without  evidence  that  such  may  have  been 
the  only  foundation  for  the  affidavit  in  this  case. 

The  affidavit  states  tHat  the  judge  is  prejudiced  against 
the  defendant  ^^and  his  defense."  The  latter  clause  con- 
tains no  statutory  reason  for  a  change  of  venue;  and,  inr- 
deed,  it  is  difficult  to  perceive  how  the  judge  could  have 
entertained  prejudice  against  the  defense.  It  may  also  be 
remarked  that  every  ruhng  made  by  the  judge  in  the  case,. 
prior  to  the  time  the  affidavit  was  filed,  was  in  favor  of  the 
defendant.  He  granted  the  defendant  a  change  of  venue 
from  Jennings  county,  on  an  application  addressed  to  his 
sound  discretion,  and  when  the  cause  was  called  for  trial  in 
the  Jefferson  Circuit  Court,  on  the  9th  of  October ^  it  was 
continued  over  to  the  following  day  upoa  the  suggestion  of 
the  defendant's  counsel,  without  an  affidavit,  that  some  o£ 
bis  witnesses  were  absent. 
Vol.  XXVm.— 14 
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In  view  of  the  abuses  to  which  the  statute  is  liable,  we 
cannot  say  that  the  rule  of  the  court  referred  to  is  an  un- 
reasonable one,  in  conducting  the  business  of  the  court  as 
to  changes  of  venue,  and  in  ^^  remedying  the  imperfections 
that  may  be  found  to  exist  in  the  practice^'  in  relation 
thereto. 

2.  The  next  question  in  the  case  arises  npon  a  ruling  of 
the  court,  on  the  trial  of  the  cause,  in  permitting  a  certified 
transcript  of  a  certain  record  to  be  read  in  evidence  to  the 
jury  over  the  defendant's  objection. 

It  was  claimed  by  the  prosecution  that  James  Sedman^  a 
brother  of  the  defendant,  was  on  trial  in  the  Jennings  Cir- 
cuit Court  on  an  indictment  for  larceny,  and  that  at  the 
conclusion  of  said  trial,  and  immediately  after  the  juiy 
returned  into  court  a  verdict  of  guilty,  said  James  escaped 
from  the  court  room,  by  the  assistance  of  the  defendant, 
and  ran  some  distance  before  he  was  apprehended;  that  the 
defendant  was  with  him,  and  the  deputy  sheriff  of  the 
county  and  the  bailiff  of  the  court  pursued  them,  for  the 
purpose  of  capturing  said  James,  and  called  on  one  Hineh- 
man  to  assist  in  said  capture,  and  whilst  he  was  engaged 
therein,  and  when  near  to  them,  the  defendant,  John  Bed- 
man,  for  the  purpose  of  preventiifg  the  capture  of  James, 
fired  several  shots  at  Hinchman,  with  intent  to  kill  and  mur- 
der him.  The  transcript  of  the  record  of  the  indictment  and 
of  the  proceedings  thereon  against  said  Janus  Bedman  was 
offered  in  evidence  for  the  purpose  of  proving,  as  fiar  as  it 
might,  the  fact  of  said  trial  and  the  right  of  the  officer  and 
others  acting  by  his  command  to  make  said  arrest.  The 
transcript  contained  a  record  of  the  indictment  and  of  the 
proceedings  thereon  up  to  and  including  the  verdict  of  the 
jury.  It  was  certified  by  the  clerk  of  the  Jennings  Circuit 
Court  to  be  "  a  true  and  complete  copy  of  the  proceedings 
of  said  court,"  in  said  cause,  "from  the  finding  of  the  in- 
dictment to  the  verdict  of  the  juiy  inclusive,"  as  appeared 
of  record  in  his  office.  The  defendant  objected  to  its  being 
read  in  evidence  for  the  reasons : 
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*♦  First.  That  the  certificate  of  tl^e  clerk  to  said  tran- 
script is  insufficient. 

"Second.  There  is  no  judgment  of  conviction  in  said 
transcript,  and  the  same  is  incomplete. 

"  Third.  Said  evidence  is  irrelevant." 

We  think  there  was  no  error  in  admitting  the  transcript 
in  evidence.  If  the  theory  of  the  prosecution  was  correct, 
that  James  jRedman,  the  defendant  therein,  attempted  to 
escape  from  custody,  at  or  before  the  return  of  the  verdict 
in  the  case,  and  before  final  judgment  was  rendered,  and 
the  defendant  in  this  case  committed  the  offense  charged 
against  him,  while  attempting  to  aid  in  said  escape,  the 
judgment  of  the  court  on  the  verdict  of  the  jury,  rendered 
after  the  time  of  such  attempted  escape,  would  be  irrelevant 
and  unnecessary.  The  transcript  was  proper  evidence  to 
show  the  pendency  of  that  prosecution,  the  appearance  of 
James  thereto  and  his  presence  in  the  court  during  the  trial, 
and  that  he  was  found  guilty  by  the  jury.  It  does  not 
show  that  James  Bedman  was  in  the  actual  custody  of  the 
officer,  nor  does  it  prove  that  he  escaped  or  attempted  to  do 
so,  but  these  facts  might  be  proved  by  other  evidence. 

8.  It  appears  by  a  bill  of  exceptions,  that  during  the 
cross-examination  of  one  of  the  state's  witnesses,  Mr.  Har- 
rington^  one  of  the  defendant's  attorneys,  who  was  conduct- 
ing the  cross-examination,  asked  the  witness  a  question 
which  the  court  deemed  improper,  and  suggested  that  fact 
to  the  attorney,  to  which  he  replied,  in  what  the  court  re- 
garded an  "undignified and  unprofessional  manner:"  "This 
is  a  cross-examination,  and  if  we  cannot  examine  our  wit- 
ness he  can  stand  aside."  At  the  close  of  the  examination 
in  chief  of  the  next  witness  introduced  by  the  prosecution, 
the  court  directed  Mr.  Devore^  another  one  of  the  defend- 
ant's attorneys,  to  cross-examine  him,  which  he  declined  to 
do.  It  was  thereupon  demanded  that  Mr.  Harrington  be 
permitted  to  cross-examine  said  witness,  and  it  was  offered 
to  prove  by  the  witness,  on  a  cross-examination  to  be  con- 
ducted by  Mr.  HarringtoUj  "  that  before  the  defendant  fired 
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a  shot,  he  was  struck  with  a  large  stone  in  the  back,  upon 
the  spinal  column,  and  that  he  was  shot  at  with  pistok  and 
tshot  guns  and  wounded  therewith.  Also,  that  the  defend- 
ant did  not  fire  at  the  complaining  witness/' .  The  evidence 
was  objected  to  by  the  prosecution,  on  the  ground  that  the 
matters  so  proposed  to  be  proved  were  not  proper  or  perti- 
nent to  the  matters  testified  of  by  said  witness  on  his  ex- 
amination in  chief.  The  court  refused  to  permit  Mr.  HoT" 
rington  to  cross-examine  the  witness,  but  offered  to  allow 
the  defendant  or  either  of  his  other  attorneys  (there  being 
three  in  all)  to  cross-examine  the  witness  fully  as  to  tlie 
matters  so  proposed  to  be  proved,  which  they  declined  to 
do.  The  judge  then  proposed  to  ask  the  witness  the 
proper  questions  in  relation  to  said  matters,  to  which  the 
defendant  objected,  and  refused  to  have  the  witness  cross- 
examined  unless  such  examination  was  conducted  by  Mr. 
Harrington,  which  the  court  refused  to  permit. 

It  is  the  duty  of  an  attorney  to  abstain  from  all  offensive 
personality,  and  to  maintain  the  respect  that  is  due  to  the 
court.  2  G.  &  H.  327.  To  protect  itself  against  a  violation 
of  these  duties,  as  well  as  against  a  contempt  of  its  author- 
ity,  is  a  necessary  incidental  power  of  a  court  of  justice, 
intrusted  to  it  for  the  preservation  of  its  respectability  and 
independence.  The  State  v.  TiptoUj  1  Blackf.  166 ;  Brown  v. 
Brown,  4  Ind.  627. 

The  remark  made  by  the  attorney  in  this  case  might 
readily  be  construed  as  a  direct  reflection  upon  the  impar- 
tiality of  the  court,  and  was  so  understood.  It  waa  out  of 
place,  uncalled  for,  and  neither  justified  or  excused  by  the 
ruling  of  the  court,  and  when  notified  that  it  was  regarded 
as  offensive,  no  disclaimer  of  such  an  intention  was  made 
by  the^ttomey.  We  think  the  facts  clearly  justified  the 
action  of  the  court.  It  is  equally  apparent  from  the 
record,  that  the  proffered  cross-examination  was  only  made 
for  the  purpose  of  raising  a  question  upon  the  record,  with- 
out any  expectation  of  proving  the  alleged  facts  by  the  wit- 
ness, as,  on  his  examination  in  chief,  the  witness  testified 
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that  he  did  not  see  the  defendant  until  after  he  had  passed 
beyond  the  place  where  the  firing  occurred.  Besides,  the 
questions  proposed  did  not  relate  to  any  matter  testified  of 
by  the  witness,  and  was  therefore  improper  on  cross-exam- 
ination. 

4.  The  court  limited  the  counsel  to  two  hours  on  each 
Bide  in  their  arguments  to  the  jury.  This  is  also  complained 
of.  It  is  the  right  of  the  defendant  to  be  heard  by  counsel 
in  his  defense  for  a  reasonable  length  of  time,  but  we  find 
nothing  in  the  record  of  the  case  indicating  that  the  time 
allowed  by  the  court  was  not  such.  An  exception  was 
taken  to  a  limit  being  fixed  by  the  court,  but  it  does  not 
appear  that  the  defendant's  counsel  either  requested  or  de- 
sired to  occupy  more  time  than  was  so  allowed  by  the  court. 

A  bill  of  exceptions  contains  the  evidence  given  on  the 
trial  of  the  cause.  We  have  carefully  examined  it,  and  find 
that  it  contains  no  proof  whatever  that  James  Redman  was 
in  the  custody  of  the  sheriff  at  the  time  of  the  alleged  es- 
cape, nor  that  the  sheriff  had  any  writ  or  other  authority 
authorizing  him  to  make  an  arrest;  while  it  clearly  appears 
from  the  evidence  that  Hinchmariy  the  prosecuting  witness, 
was  in  pursuit  of  the  defendant  and  his  brother,  and  when 
near  to  them,  hit  the  defendant  in  the  back  with  a  stone, 
when  the  latter  fired  over  his  shoulder  at  Hinchman  as  he 
was  running,  and  that  he  did  not  shoot  at  him  until  after 
Hinchman  struck  him  in  the  back  with  a  stone.  In  this 
connection,  the  court  charged  the  jury  that  although  James 
Redman  may  have  been  on  bail,  yet  if  he  had  been  tried 
for  the  felony,  and  a  verdict  of  guilty  returned  against  him 
by  the  jury,  and  then  to  avoid  the  effect  of  the  verdict  of 
the  jury,  in  case  judgment  should  be  rendered  thereon 
against  him,  he  attempted  to  escape,  though  his  recogniz- 
ance might  thereby  be  subject  to  forfeiture,  the  escape 
would  be  unlawful,  and  the  officers  of  the  law  had  a  right 
to  arrest  him,  and  any  person  assisting  him  in  the  escape 
would  be  guilty  of  an  unlawful  act 

This  chaige,  we  think,  was  clearly  erroneous.    If  Jamjts 
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Redman  was  on  bail,  the  mere  fact  that  the  jury  had  re- 
turned a  verdict  of  guilty  against  him  did  not  terminate  his 
right  to  his  liberty  and  place  him  in  the  custody  of  the  sher- 
iff, or  other  officer,  or  give  to  the  officers  any  right  or 
power  to  arrest  or  imprison  him. 

It  is  not  our  purpose  here  to  deny  or  determine  the  ques- 
tion of  the  power  of  the  court  upon  the  return  of  a  verdict 
convicting  a  defendant  of  a  felony  to  order  him  into  cus- 
tody, if  present  in  court,  or  if  not,  to  direct  a  writ  to  be 
issued  for  his  arrest,  before  judgment ;  but,  in  the  absence 
of  such  an  order  or  writ,  it  was  unlawful  for  the  officer  to 
make  the  arrest.  It  follows  that  the  defendant,  under  sudii 
circumstances,  might  lawfully  aid  his  brother  in  getting  away; 
and  if,  in  doing  so,  he  was  assaulted  by  the  prosecuting  wit- 
ness, he  might  use  all  reasonable  force  necessary  to  defend 
himself  against  such  assault.  We  do  not  think  the  evi- 
dence justified  the  conviction,  and  can  but  suppose  that  the 
jury  was  misled  by  the  erroneous  charge  of  the  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

H.  W.  Harrington  and  C.  A.  Korbleyy  for  appellant. 

D.  E,  WiUiamsan.,  Attorney  General,  for  the  State- 


Burt  and  Wife  v.  Hoettingbr. 

Phockeding  Svpplementast  to  Exectttior. — In  a  proceeding  snpple>- 
mentary  to  execntion,  based  upon  an  affidaTit  that  the  judgment  defend- 
ant owned  real  estate  which  he  unjustly  refUsed  to  apply  in  satiafaetioa 
of  the  judgment,  third  persons  cannot  be  made  defendants  for  any  other 
purpose  than  to  answer  as  to  any  property  held  by  them  belonging  to  the 
judgment  defendant,  or  as  to  their  indebtedness  to  him. 

Sams. — ^The  court  or  judge  has  no  power  in  this  form  of  prooeeding  to 
adjudicate  and  settle  eontroyerted  questions  of  right  betwoen  the  judg- 
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meni  debtor  ftad  third  parties,  nor  to  set  aside  a  sale  or  conTeyance  of 

property  by  the  debtor  on  the  alleged  ground  of  fraud. 
Afpeal  Bond. — The  filing  of  an  appeal  bond  is  not  necessary  to  an  appeal. 
Nxv  Tkajl, — A  motion  for  a  new  trial  commencing,  "The  defendants, 

move,  &o.,"  using  the  plural,  and  signed  by  an  attorney  for  "defendants," 

will  be  hold  to  embraoe  all  the  defendants. 


APPEAL  from  the  Marion  Common  Pleas. 

Elliott,  J. — This  was  a  proceeding  supplementary  to 
execution,  under  the  statute,  commenced  by  Hosttinger 
against  Alphonso  Burt.  An  affidavit  was  filed  on  behalf  of 
Hcetiingerj  stating  that  on  the  7th  day  of  October^  1865, 
Sceitivger  recovered  a  judgment  against  Alphonso  JBurtj  in 
the  Marion  Common  Pleas,  for  the  sum  of  $423  21 ;  that  an 
execution  had  been  issued  thereon,  and  that  said  Burt  had 
filed  with  the  proper  officer  a  sworn  statement  that  he  was 
not  worth  the  sum  fixed  by  law  as  free  from  execution ; 
that  the  affiant  was  informed  and  believed  that  said  Burt 
was  then  a  resident  of  Marion  county,  and  had  property 
which  he  unjustly  refused  to  apply  to  the  satisfaction  of 
said  judgment,  said  property  being  ceitain  real  estate  which 
is  described  in  the  affidavit,  and  pmying  that  Burt  bo  or- 
dered to  appear  before  the  court  on  the  first  day  of  the 
next  term  thereof  to  answer  concerning  the  same,  and  for 
the  application  of  said  property  to  tlie  payment  of  the  judg- 
ment. 

A  proper  order  was  issued  and  served  on  Burt.  At  the 
succeeding  term  of  the  court,  Doretta  Burty  wife  of  AlphonsOy 
appeared  and  asked  to  be  made  a  defendant  in  said  pro- 
ceedings, which  was  allowed  by  the  court,  and  she  thereupon 
filed  an  answer,  under  oath,  alleging  that  she  was  the  law- 
ful owner  in  fee  of  the  real  estate  described  in  the  affidavit ; 
that  she  derived  title  thereto  by  gift  from  Clement  W.  Burty 
iM^d  that  said  Alphonso  was  not  the  owner  thereof,  and  had 
no  right,  title,  or  interest  therein,  subject  to  execution,  &c. 

To  this  answer  the  plaintifiT  filed  a  reply  in  denial  thereof. 
Alphonso  did  not  answer.  On  the  trial  of  the  cause,  the 
court  made  the  following  finding,  viz.: 
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^'  That  defendant,  Alphonso  Burt,  gave  a  chattel  mortgage 
to  his  father  to  secure  a  note  for  $500,  dated  August  1, 1861, 
due  in  twelve  months  after  date.  The  defendant  was  losing 
money,  was  in  failing  circumstances,  and  negotiated  a  trade 
himself  for  the  real  estate  in  question.  His  father,  on  June 
20, 1862,  before  the  mortgage  was  due,  released  and  fully 
satisfied  the  mortgage,  and  allowed  the  property  to  be 
traded,  provided  the  title  to  the  real  estate  should  be  made 
in  the  name  of  the  wife  of  the  defendant,  which  was  done. 
The  trade  was  certainly  a  fraud  upon  prior  creditors,  and 
the  property  must  be  held  liable.** 

A  judgment  was  thereupon  rendered  that  said  real  estate 
be  sold  as  the  property  of  said  Alphonso  to  satisfy  said  judg- 
ment. A  new  trial  was  refused.  Burt  and  his  wife  both 
appeal  and  assign  errors. 

It  is  contended  by  the  appellee  that  no  motion  was  made 
by  Doreita  for  a  new  trial,  and  that  no  exception  was  taken 
by  her  to  the  action  of  the  court  in  any  form,  and  therefore 
that  no  question  is  properly  presented  by  the  record,  as  to 
her,  for  the  consideration  of  this  court.  We  do  not  so  un- 
derstand the  record.  The  motion  for  a  new  trial  is  as  fol- 
lows: 

"  The  defendants  move  the  court  to  grant  a  new  trial  in 
this  cause,  for  the  following  reasons : 

"  1.  The  finding  of  the  court  is  contrary  to  law. 

"  2.   The  finding  of  the  court  is  contrary  to  the  evidence. 

<^  8.   The  court  had  no  jurisdiction  in  this  cause. 
[  Signed  ]  "  B.  K  Elliott  &  Black, 

"  T.  E.  Johnson, 

"  Attorneys  for  Defendants." 

The  motion  was  overruled,  and  the  record  states,  "  to 
which  the  defendant  excepts,  and  twenty  days  is  given  the 
defendant  to  file  his  bill  of  exceptions  herein.*'  No  bill  of 
exceptions  was  filed,  nor  was  it  necessary,  as  the  record 
contains  the  exception.  The  appeal  bond  was  filed,  as  ap- 
pears upon  its  face,  on  behalf  of  Alphonso  alone.  But  the 
filing  of  an  appeal  bond  was  not  necessary  to  the  appeaL 
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Sturgis  v.  Bogera  26  Ind.  1.  The  errors  are  assigned  by 
both  the  defendants. 

The  remedy  given  by  the  statute  under  which  these  pro- 
ceedings were  had,  is,  in  many  cases,  a  substitute  for  a  cred- 
itor's bill ;  indeed,  in  subjecting  the  debtor's  choses  in  ac- 
tion to  the  payment  of  his  debts,  which,  before  its  passage, 
could  not  be  done  in  this  State,  except  by  proceedings  in 
attachment,  it  gives  to  the  creditor  a  new  right.  It  author- 
izes a  compulsory  discovery  of  the  property  and  assets  of 
the  debtor  by  a  very  summaiy  mode  of  procedure.  It  does 
not  require,  or  even  contemplate,  the  forming  of  issues  of 
law  or  fact,  as  in  ordinary  suits,  and  all  questions  arising 
nnder  it  may  be  tried  and  disposed  of  by  the  judge  at  cham- 
bers, without  a  jury.  Justice  requires  that  a  remedy  so  ex- 
traordinary and  summary  should  be  confined  to  the  cases 
clearly  within  the  provisions  of  the  statute. 

This  proceeding  was  instituted  under  section  519, 2  G.  & 
H.,  p.  261,  which,  after  the  recovery  of  a  judgment  and  the 
issuing  of  an  execution  thereon,  authorizes  the  execution 
plaintiff,  or  any  other  person  in  his  behalf,  to  make  and  file 
an  affidavit  with  the  clerk  of  any  court  of  record  in  the 
county,  to  the  effect  that  the  judgment  debtor,  residing  in 
such  cotmty,  ^'has  property,  describing  it,  which  he  un- 
justly refuses  to  apply  towards  the  satisfaction  of  the  judg- 
ment." Upon  the  filing  of  such  affidavit,  the  execution  de- 
fendant is  required  to  appear,  upon  the  service  of  a  proper 
notice,  before  the  court  or  judge,  to  answer  concerning  the 
same. 

It  is  further  provided  by  section  522,  that  '^  after  the  issu- 
ing or  return  of  an  execution  against  the  property  of  the 
judgment  debtor,  or  any  one  of  the  several  debtors  in  the 
same  judgment,  and  upon  an  affidavit  that  any  person  or 
corporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  any  amount,  which,  together  with  other 
property  claimed  by  him  as  exempt  from  execution,  shall 
exceed  the  amount  of  property  so  exempt  by  law,  such  per- 
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son,  corporation,  or  any  member  thereof,  may  be  required 
to  appear  and  answer  concerning  the  same." 

These  sections  contain  the  only  provisions  as  to  the  par- 
ticular subject  matter  of  inquiry  authorized  under  such 
proceedings.  They  institute  a  summary  mode  of  ascertain- 
ing, what  property  adjudgment  defendant  may  have  in  his 
posfleasion,  or  under  his  control,  or  in  the  possession  of 
others,  subject  to  execution,  and  also  the  debts,  if  any,  that 
may  be  owing  to  him.  These  are  the  only  subjects  of  in- 
quiry. No  authority  is  given  for  making  third  persons  de- 
fendants for  any  other  purpose  than  to  answer  as  to  any 
property  held  by  them  belonging  to  the  judgment  defend- 
ant, or  as  to  their  indebtedness  to  him.  The  court  or  judge 
has  no  power,  in  this  form  of  procedure,  to  adjudicate  and 
settle  controverted  questions  of  right  between  the  judgment 
debtor  and  third  parties,  nor  to  set  aside  a  sale  or  convey- 
ance of  property  by  the  debtor  on  the  alleged  ground  of 
fraud.  Such  questions  must  be  tried  in  another  form  of  ac- 
tion. 

It  was  held  in  Figg  d  aL  v.  Snook  et  aLy  9  Ind.  202,  that 
the  word  <^  property,"  as  used  in  this  statute,  as  applicable 
to  lands,  includes  every  species  of  title,  inchoate  or  com- 
plete, smd  embraces  the  rights  which  lie  in  contract,  whether 
executory  or  executed.  Hence  it  was  held  in  that  case  that 
the  interest  of  the  judgment  debtor  in  real  estate,  in  hb 
possession  under  a  contract  of  purchase — ^the  legal  title  be- 
ing in  his  vendor — ^might  be  applied  in  satisfaction  of  the 
judgment  under  this  form  of  procedure.  In  that  case,  the 
vendor  was  made  a  party  and  admitted  the  interest  of  the 
judgment  defendant.  In  Witherow  v.  MigginSy  13  Ind.  440, 
it  was  held  that  this  was  not  the  proper  mode  of  proceed- 
ing to  set  aside  an  illegal  sale. 

In  the  case  at  bar,  the  affidavit  charges  that  Alphmso 
Burty  the  judgment  defendant,  owned  the  land  in  contro- 
versy, and  unjustly  refused  to  apply  it  to  the  payment  of 
the  judgment  This  brought  the  case  within  the  statute. 
But  the  finding  of  the  court  shows  that  Alphonso  did  not,  at 
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any  time,  own  the  land.  He  had  no  title  thereto,  either  le- 
gal or  equitable,  nor  could  he  exercise  any  control  whatever 
over  it.  But  the  court  found  that  he  made  the  contract  for 
it  in  1862,  long  before  the  judgment  was  rendered,  and  we 
infer  from  the  language  used,  that  the  court  further  found 
that  it  was  paid  for  with  AlpJionso^s  property,  and  conveyed 
.to  his  wife  in  fraud  of  his  creditors,  and  therefore  is  liable 
for  his  debts.  These  are  the  very  questions  controverted 
by  Doretta^  the  wife.  She  held  the  legal  title,  and,  as  be- 
tween her  and  Alphonso^  that  title  was  a  valid  one,  even 
though  the  consideration  than£ar  may  have  been  paid  by 
him.  He  conld  Bot  claim  the  land,  or  in  any  manner  con- 
trol it,  and  could  not,  therefore,  apply  it  to  the  payment  of 
his  debts.  If  the  conveyance  to  Doretta  was  a  fraud  upon 
the  creditors  of  AlphonsOy  they  might  subject  it  to  the  pay- 
ment of  his  debts  by  a  proper  form  of  action  against  the 
proper  parties ;  but,  as  we  have  seen,  this  is  not  a  proper 
proceeding  for  the  settlement  of  that  question. 

If  the  affidavit  had  stated  the  facts  as  found,  it  would  not 
have  brought  the  case  within  the  jurisdiction  of  the  court 
in  this  form  of  procedure.  The  finding  goes  beyond  the 
case  made  by  the  affidavit  and  decides  important  questions 
not  properly  before  the  court,  and  is,  therefore,  clearly  er- 
roneous. 

It  was  not  necessary  that  Doretta  should  have  asked  to  be 
made  a  party.  'So  judgment  that  the  court  could  have 
rendered,  in  her  absence,  would  have  prejudiced  her  rights. 
In  fact  the  court  erred  in  permitting  her  to  become  a  party 
defendant*  But  upon  proof  that  the  title  to  the  property 
was  in  her,  and  that  Atphonso  had  no  legal  or  equitable  in- 
terest in  it,  the  court  or  judge  should  have  dismissed  the 
proceedings. 

The  judgment  is  reversed,  with  costs. 

B.  K.  ElUott,  J.  B.  Black  and  T.  E.  Johnsoriy  for  appel- 
lants. 

J.  T.  Dye  and  A.  G.  HarriSy  for  appellee. 
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Dawson  v.  Coffman  and  Others. 

Injunctiok.-^Waste. — Injunction  by  tho  owner  of  the  fee  to  restrain  tb« 
owner  of  the  life  estate  from  waste  by  catting  timber.  The  court  in- 
structed the  jury  as  follows :  1.  Waste  is  whatever  does  a  lasting  dam- 
age to  the  inheritance,  and  tends  to  the  permanent  loss  of  the  owner  in 
foe,  or  to  destroy  or  lessen  the  value  of  the  inheritance.  What  might  be 
for  the  benefit  of  the  life  tenant,  if  a  permanent  loss  to  the  owner  in 
fee,  is  waste.  2.  If  the  contemplated  cutting,  when  done,  would  lessen 
the  value  of  the  fee  after  the  death  of  the  life  tenant,  tho  jury  should 
find  for  plaintiff;  if  not,  then  for  defendant 

ffeldf  that  the  instruotions  were  correct. 

Motion  fok  New  Tbial. — Motion  for  a  new  trial ;  one  cause  assigned  being 
that  error  of  law  occurred  at  the  trial  of  the  cause,  which  was  excepted 
to  at  the  time  by  the  party,  in  this :  that  the  court,  in  giving  instruo- 
tions to  the  jury,  gave  instructions  contrary  to  law. 

Jleld^  that  this  was  sufficient  to  bring  in  review  all  instructions  specially 
excepted  to  at  the  proper  time. 

Sams. — Oysbruled  Case. — ^The  decision  in  Home  et  al.  v.  WilliasHSj  28  Ind^ 
87,  overruled  on  this  point. 

Common  Law. — ^The  common  law  of  England^  and  acts  of  Parliament  of  a 
general  nature  in  aid  thereof,  prior  to  tho  fourth  year  of  James  I,  are, 
no  statute  contravening,  in  force  in  Indiana  when  applicable,  but  when 
Inapplicable,  the  courts  will  modify  to  suit  the  requirements  of  our  con- 
dition. 

Same. — Wastb. — The  common  law  that  cutting  a  standing  tree  is  waste 
is  inapplicable  in  this  State. 


APPEAL  from  the  Marion  Circuit  Court. 

Gregoet,  J. — This  action  was  commenced  by  the  appel- 
lant against  the  appellees  to  enjoin  the  commission  of  waste. 
Ann  Coffmany  by  the  will  of  her  late  husband,  was  the  owner 
of  a  hfe  estate  in  the  lands  on  which  the  alleged  waste  was 
committed.  Dawson  was  the  owner  in  fee  of  two  undivided 
thirds  of  the  remainder.  On  the  trial,  the  court  instructed 
the  jury  as  follows : 

"  Waste  is  whatever  does  a  lasting  damage  to  the  inheri- 
tance, and  tends  to  the  permanent  loss  of  the  owner  in  fee, 
or  to  destroy  or  lessen  the  value  of  the  inheritance.  So 
what  might  be  for  the  good  and  convenience  of  the  tenant 
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for  life,  bj  clearing  parts  of  the  land,  might  at  the  same 
time  be  to  the  permanent  loss  of  the  owner  in  fee  simple, 
and  consequently  waste.  If  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  Ann  Coffman  intended  to  cut 
timber  upon  the  land  for  sale,  and  employed  persons  to  do 
such  cutting,  and  that  such  intended  cutting,  if  done,  would 
lessen  the  value  of  the  estate  the  plaintiff,  Dawson^  is  to 
receive  at  the  death  of  Ann  Coffman^  the  tenant  for  life,  then 
it  will  be  the  duty  of  the  jury  to  find  for  the  plaintiff.  But 
if  the  jury  believe,  from  the  evidence,  that  such  intended 
cutting  or  clearing  would  not  lessen  the  value  of  the  estate 
Dawson  is  to  receive  at  the  death  of  the  tenant  for  life,  then 
the  jury  should  find  for  the  defendant." 

The  plaintiff  objected  and  excepted  to  each  of  these  in- 
structions. 

The  jury  found  a  general  verdict  for  the  defendants,  and 
in  answer  to  interrogatories  propounded  to  them,  they 
found  specially,  among  other  things,  that  the  premises  on 
which  the  alleged  waste  was  being  committed  consisted  of 
seventy  acres  of  cultivated  and  about  fifty  acres  of  wood 
land;  that  the  defendant  Coffman  had  sold  to  her  co-defend- 
ant Graham  the  timber  growing  upon  three  acres  of  the 
wood  land,  to  be  cut  into  cord  wood  for  the  market,  about 
six  cords  of  which  had  been  cut;  that  the  defendants  Gra- 
ham, McLaughlin  and  another  were  engaged  in  cutting  the 
residue  at  the  commencement  of  the  action;  that  there  were 
more  standing  and  growing  trees  on  the  farm  at  the  date 
of  the  sale  from  Coffman  to  Graham  than  was  necessary  to 
afford  sufiSicient  wood  and  timber  for  the  permanent  use 
thereof;  that  the  wood  cut,  and  intended  to  be  cut,  was  not 
designed  for,  nor  necessary  to  be  used  on  the  farm;  that 
the  cutting  of  the  trees,  done  and  intended,  was  not  an 
injury  to  the  inheritance  and  reversionarj-  interest  of  the 
plaintiff*  Dawson. 

The  plaintiff*  moved  for  a  new  trial  for  the  cause,  among 
others,  ^^  that  error  of  law  occurred  at  the  trial  of  the  cause, 
which  was  excepted  to  at  the  time  by  the  plaintiff^  in  this, 
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that  the  court,  in  giving  instructions  to  the  jury,  gave  in- 
structions contrary  to  law." 

It  is  claimed  that  this  is  too  general  to  raise  any  question 
in  relation  to  the  instructions  of  the  court,  and  in  support 
of  this  proposition  the  cases  of  Bobinson  v.  Hadky,  14  Ind. 
417 ;  EUiott  v.  Woodioard^  18  Ind.  183,  and  Home  et  cd.  v. 
WiUiamSj  23  Ind.  37,  are  cited.  In  the  latter  case,  the  pres- 
ent judges  of  this  court,  in  overruling  a  petition  for  rehear^ 
ing,  say :  "  We  do  not  wish  to  be  understood  as  approving 
of  the  rulings  in  the  cases  of  Bobinson  v.  Hadley^  14  Ind. 
417,  and  JEMioit  v.  Woodwardy  18  id.  188,  in  reference  to 
which  we  give  no  opinion,  the  point  not  being  made  in  the 
petition  for  rehearing.** 

In  Horton  v,  WUsorij  25  Ind.  816,  the  reason  assigned  for 
the  new  trial  under  which  the  question  arose  was  this :  "3. 
Irregularities  in  the  proceedings  of  the  court."  The  error 
of  law,  for  which  a  reversal  of  the  judgment  was  sought, 
was  the  refusal  to  grant  a  change  of  venue.  It  was  claimed 
that  although  the  overruling  of  the  motion  was  not  excepted 
to  at  the  time,  the  error  was  embraced  in  the  motion  for  a 
new  trial.  The  court  say :  "  It  might  properly  be  embraced 
under  the  third  specification,  but  the  particular  irregularity 
complained  of  should  be  specifically  pointed  out,  and  the 
attention  of  the  court  below  thereby  directed  to  the  matter. 
Barnard  v.  Graham^  14  Ind.  822;  MecUer  v.  Hiattj  id.  405; 
Snodgrass  et  al.  v.  Hunt^  15  id.  274.  The  record  is  full  of 
motions  and  questions  which,  if  well  taken,  would  be  *  irreg- 
ularities in  the  proceedings  of  the  court*;  to  each  of  which 
that  general  specification  would  alike  apply,  and  yet  it  does 
not  specifically  apply  to  any  one  of  them." 

In  the  case  before  us,  the  appellant  had  excepted  to  each 
of  the  instructions  specifically.  The  cause  for  the  new  trial 
referred  to  the  instructions  excepted  to.  It  is  true  that 
each  of  the  instructions  was  not  pointed  out  by  its 
number,  or  a  statement  of  its  substance,  but  no  one  could 
fail  to  know  that  the  court  was  called  on  to  review  its  in- 
structions to  which  the  party  had  excepted.    The  case  of 
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Home  et  al,  v.  Williams^  supra,  is  ia  conflict  with  this  opinion 
and  is  overruled.  The  cases  of  Bobinson  v.  Hadley,  and 
Elliott  V.  Woodwardy  supra,  do  not  go  to  the  extent  of  the 
case  of  Home  et  aL  v.  Williams^  and  it  is  not  now  necessary 
to  express  any  opinion  about  the  principle  ruled  in  those 
cases. 

A  liberal  administration,  under  the  code,  requires  that  we 
should  look  to  the  substantial  right  of  a  case,  disregarding 
mere  technical  fomis.  But  the  ends  of  justice  require  that 
in  the  administration  of  the  law  order  should  be  regarded, 
«o  that  each  party  litigant  may  be  fully  heard  and  each 
cause  fully  considered  in*  all  its  parts,  that  no  undue  ad- 
vantage may  be  allowed  to  either  party. 

Wc  cannot  see  that  any  injustice  could  possibly  arise 
when  the  instructions  were  excepted  to  at  the  time  they 
were  given,  and  then  the  court,  on  the  motion  for  a  new 
trial,  was  notified  that  the  party  making  the  motion  relied 
upon  the  errors  of  law  occurring  at  the  trial,  and  excepted 
to,  in  the  giving  of  the  instructions  to  the  jury.  Such  a  mo- 
tion, we  think,  brings  in  review  the  entire  instructions  ex- 
cepted to. 

There  were  some  instructions  asked  and  refused,  but,  not 
being  embraced  in  the  motion  for  a  new  trial,  they  are  not 
considered./  "We  think  the  instructions  given  to  the  jury 
by  the  court  below,  a  correct  enunciation  of  the  law  on  the 
subject  of  waste,  as  recognized  in  the  United  States.  The 
common  law  of  England  on  this  question  has  received  some 
modifications  in  this  country,  growing  out  of  our  condition. 
At  an  early  day  in  this  State,  the  common  law  of  Eng- 
land and  the  statutes  of  the  British  Parliament,  made  in 
aid  thereof,  prior  to  the  fourth  year  of  the  reign  of  James 
I,  of  a  general  nature,  and  not  local  to  that  kingdom,  were 
adopted  by  statute.  Under  this  enactment,  it  has  been  re- 
peatedly held  that  when  our  circumstances  are  materially 
different  from  those  of  England,  so  as  to  make  any  of  the 
roles  of  the  common  law  inappropriate,  the  courts  will 
make  such  modifications  as  our  condition  requires.    The 
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fact  that  a  large  portion  of  our  territory  consists  of  Ta5»t 
forests,  requiring,  in  the  advance  of  improvements  ^nd  tho 
increase  of  population,  that  these  forests  should  be  turned 
into  cultivated  j&elds,  makes  the  rule  of  the  common  hiw 
that  the  cutting  of  a  standing  tree  is  waste  wholly  inappli- 
cable. There  is  some  conflict  in  the  authorities  in  tlil-^ 
country  on  this  question;  but  we  think  that  the  weight  of 
them,  supported  by  reason,  is  in  accordance  with  the  charge 
of  the  court  below. 

Mr.  Washburn  J  in  his  work  on  Real  Property,  says: 
"  In  the  United  States^  whether  cutting  of  any  kind  of  trees, 
in  any  particular  case,  is  waste,  seems  to  depend  upon  the 
question  whether  the  act  is  such  as  a  prudent  farmer  would 
do  with  his  own  land,  having  regard  to  the  land  as  an  in- 
heritance, and  whether  tho  doing  of  it  would  diminish  the 
value  of  the  land  as  an  estate."  1  Wash,  on  Real  Prop., 
§  6,  p.  109. 

It  is  urged  that  the  special  finding  is  inconsistent  with 
the  general  verdict.  We  do  not  so  regard  it.  The  finding 
of  the  jury  was  in  accordance  with  the  law  as  announced 
by  the  court.  There  being  no  damage  to  the  inheritance, 
there  was  no  waste. 

There  are  cross-errors  assigned,  but  as  the  judgment  is 
in  favor  of  the  appellees,  we  have  not  considered  them. 

The  judgment  is  affirmed,  with  costs. 

N.  B.  Taylor y  B.  JB,  Duncan  and  J.  Ccbumy  for  appellant. 

A.  G.  Porter^  B.  Harrison  and  W.  P.  Fishback^  for  appel- 
lees. 
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RcpiiEviN. — Conditional  Sale. — A,  by  parol,  agreed  with  B  that  he  should 
haTe  the  use  of  two  mares  owned  by  A,  to  keep  them  on  the  farm  B  was 
then  occupying,  and  upon  the  payment  to  A  of  $150,  at  a  future  day  fixed, 
they  should  be  the  property  of  B.  Afterwards,  and  before  such  payment, 
A,  with  the  consent  of  B,  sold  them  to  C,  who  agreed  with  B,  by  parol, 
that  he  should  have  the  mares  to  work  and  use,  keeping  them  on  the  place 
then  occupied  by  B^  and  upon  paying  G  $100,  at  a  ftiture  day  fixed,  they 
should  be  the  property  of  B,  bu^  until  payment  to  remain  the  property  of 
C.  Afterwards,  B,  without  having  made  payment,  sold  one  of  the  mares 
to  D,  who  remoTed  her  from  the  place  B  was  then  occupying.  At  the  time 
of  sale  D  was  ignorant  of  C's  claim,  but  within  an  hour  B  informed  him 
of  it,  and  offered  to  rescind  and  restore  the  consideration.  D  refused. 
EeploTia  by  C. 

Jleidf  that  oonCnota  are  to  be  oonstrued  so  as  to  giye  effect  to  the  Intention 
of  the  parties,  when  not  inconsistent  with  legal  rules;  that  the  agreement 
between  A  and  B  and  between  B  and  C  was  not  a  mortgage,  but  a  condi- 
tional sale,  and  valid;  that  courts  of  equity  will  treat  as  a  mortgage 
what  at  law  would  be  a  conditional  sale,  but  only  when  necessary  to  pre- 
vent firand;  that  B  did  not^  at  any  time,  have, any  title  to  the  mare,  but 
a  mere  right  of  possession,  uid  no  power  to  dispose  of  her,  and  his 
vendee,  although  a  b<ma  fd$  purchaser,  acquired  no  better  title  than  his 
vendor;  and  that  the  removal  from  the  place  forfeited  his  right  to  retain 
poseeasion. 

Seidf  also,  that  the  absolute  title  was  in  0,  and  he  was  entitled  to  recover 
in  r^levin  or  trover  from  P,  and  that  the  measure  of  damages  was 
the  value  of  the  property,  if  a  return  could  not  be  had. 

Quaere^  whether  D  might  have  paid  the  amount  agreed  upon  between  C  and 
and  B,  and  thus  have  perfected  his  title  to  the  mare. 

APPEAL  from  the  La  Grange  Common  Pleas. 

Ray,  J. — The  appellee  brought  his  action  of  replevin  ibr 

a  horse  alleged  to  be  in  the  possession  of  the  appellant  and 

unlawfully  detained  by  him.    The  cause  was  submitted  to 

the  court  for  trial,  and  a  special  finding  of  facts  was  ren- 
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dered  and  the  conclusions  of  law  thereon.    These  were  as 
follows : 

^'That  the  mare  described  in  plaintiff's  affidavit  was,  to- 
gether with  another  one,  on  the day  of  Janvxtry  last, 

the  property  of  said  plaintiff,  and  on  said  day  he  sold  and 
delivered  the  two  to  James  Jones  for  two  hundred  and  fifty 
dollars,  receiving  in  part  pay  a  sorrel  mare  at  one  hundred 
and  fifty  dollars,  the  remaining  one  hundred  dollars  to  be 
afterwards  paid  by  said  Jones,  the  said  sorrel  mare,  taken 
at  one  hundred  and  fifty  dollars  by  plaintiff*  on  said  sale  of 
the  two  mares,  being  the  property  of  one  JenningsJ*  That 
afterwards,  the  said  Jones  made  the  following  parol  contract 
with  said  Jennings^  in  regard  to  said  two  mares,  to- wit: 
that  said  Jennings  should  have  the  use  of  said  mares,  keep 
them  on  the  farm  which  he  was  then  occupying,  take  care 
of  them,  and  upon  paying  Jones  one  hundred  doUare  on  the 
1st  day  of  next  Sepiemberj  they  should  be  the  property  of 
said  Jennings,  but  until  the  making  of  such  payment  they 
were  to  remain  the  property  of  said  Jones.  That  afterwards, 
JoneSy  being  about  to  leave  the  State,  and  still  owing  the 
plaintiff  the  one  hundred  dollars  of  purchase  money  on 
said  mares,  made  a  parol  agreement  with  the  plaintiff  by 
which,  in  consideration  of  said  one  hundred  dollars,  the 
said  mares  were  sold  to  the  plaintiff*,  which  agreement  was 
made  in  the  presence  of  and  with  the  consent  of  said  Jen- 
nings, and  the  plaintiff  then  and  there  made  a  parol  agree- 
ment with  Jennings  that  he,  Jennings,  should  have  the 
mares  to  work  and  use,  keeping  them  on  the  place  Jennii^gs 
was  then  occupying,  and  upon  paying  plaintiff'  one  hundred 
dollars  by  the  Ist  of  September  next,  they  should  then  be  the 
property  of  said  Jennings,  but  until  the  making  of  said  pay- 
ment they  should  remain  the  property  of  the  plaintiff": 
that  no  note,  security  or  evidence  of  debt,  was  taken  for  the 
payment  of  said  one  hundred  dollars  by  Jennings,  either  by 
Jones  or  the  plaintiff*;  that  afterwards,  on  the  23d  day  of 
March  last,  said  Jennings  sold  said  mare  now  in  controversy  to 
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defendant  for  one  hundred  and  fifty  dollars,  together  with 
a  sow  and  pigs  for  fifty  dollars,  taking  in  payment  defend- 
ant's note  for  one  hundred  and  ten  dollars  and  a  colt  at 
ninety  dollars,  and  delivered  said  mare  and  the  sow  and 
pigs  to  defendant,  and  defendant  delivered  to  said  Jennings 
said  colt  and  his  note  for  the  one  hundred  and  ten  dollara ; . 
that  at  the  time  of  making  such  sale  of  said  mare  to  de- 
fendant, Jennings  did  not  inform  him  of  any  claim  of  plain- 
tift'  upon  said  mare,  but  within  an  hour  afterwards,  Jennings 
went  back  to  defendant  and  told  him  that  the  mare  be- 
longed to  plaintiff^,  and  wanted  to  trade  back,  and  tendered 
back  the  colt  and  the  note,  and  requested  defendant  to  let 
him  have  the  mare  and  the  sow  and  pigs,  but  defendant 
refused  so  to  do ;  that  the  plaintiff,  on  the  25th  day  of  March 
last,  and  before  the  commencement  of  this  suit,  demanded 
the  said  mare  of  said  defendant,  who  then  had  her  in  his 
possession,  but  defendant  refused  to  give  him  possession ; 
that  said  mare  was,  at  the  commencement  of  this  suit,  of 
the  value  of  one  hundred  and  fifty  dollars;  that  plaintiff 
has  sustained  damages  to  the*  amount  of  one  dollar;  that 
said  tnare  was  not  found  or  taken  by  the  officer  who  served 
the  writ  of  replevin  in  this  action.  From  which  facts  the 
court  finds  the  following  conclusions  of  law:  That  the 
plaintiff  was,  at  the  time  of  the  commencement  of  this 
action,  the  owner  and  entitled  to  the  possession  of  said 
mare  demanded  in  this  suit,  and  that  she  then  was  unlaw- 
fully detained  by  said  defendant;  that  the  plaintiff  is  enti- 
tled to  recover  of  and  from  the  defendant  the  sum  of  one 
hundred  and  fifty  dollars,  the  value  of  said  mare,  and  one 
dollar  for  his  damages  for  such  detention." 

It  is  insisted  that  upon  the  facts  found,  the  conclusions 
of  law  are  not  as  stated  by  the  court.  The  transaction  be- 
tween Jones  and  Jennings^  it  is  claimed,  did  not  constitute 
a  conditional  sale,  but  was  simply  a  mortgage  of  the  prop- 
erty;  and  not  having  been  recorded,  the  appellee  is  without 
remedy  for  the  loss  of  the  remainder  of  the  sum  he  was  to 
receive  for  the  horse. 
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In  the  coDstruction  of  contracts,  the  intention  of  the 
parties  is  chiefly  to  be  considered,  and  that  effect  giren  to 
the  contract,  if  not  inconsistent  with  legal  rules.  Here,  the 
parties  have  declared  that  the  mares,  ^  until  the  making  of 
wiich  payment,  were  to  remain  the  property  of  said  Jcnes,^ 
and  ^^  Jennings  should  have  the  mares  to  work  and  use, 
keeping  them  on  the  place  Jennings  was  then  occupying." 
It  cannot  be  questioned  that  the  parties  had  the  power  to 
make  this  contract,  and  that  under  it  the  property  woidd 
remain  in  Jones.    Barrett  t.  Pritehardy  2  Pick.  512, 

The  cases  of  Shireman  v.  Jaclcson^  14  Ind.  459,  and  Man- 
way  T.  WaUcuiey  18  id.  877,  are  not  to  be  distinguished  from 
the  case  before  us.  In  those  cases,  and  in  Thomas  et  <d.  v. 
WinterSy  12  Ind.  822,  and  Plummer  d  al.  t.  ShMeyy  16  id, 
880,  the  authorities  are  so  fully  referred  to,  and  the  law  so 
plainly  stated,  as  to  require  no  further  discussion.  But  it 
is  said  that  courts  of  equity  will  often  treat  as  a  mortgage 
what  at  law  would  be  a  conditional  sale.  This,  however,  is 
only  done  upon  equitable  grounds  and  to  prevent  fraud. 
But  upon  what  ground  does  the  appellant  ask  for  equitable 
aid?  Within  an  hour  after  his  purchase,  and  while  he  was 
in  possession  of  the  property  in  dispute,  he  was  fully  in- 
formed that  his  vendor  had  no  title,  and  his  own  property 
was  tendered  back  to  him.  He  could  have  protected  him- 
self  from  loss  and  restored  the  mare  to  the  control  or  pos- 
session of  her  owner.  He  elected  rather  to  stand  by  hk 
bargain,  at  the  expense  of  the  appellee.  It  is  not  often  that 
the  court  is  asked  to  place  an  equitable  construction  upon 
a  contract  for  the  protection  of  such  equities. 

But  it  is  claimed  that  the  sale  by  Jones  to  the  appelant 
was  not  accompanied  by  a  delivery,  and  was  therefore  void 
under  our  statute.  Upon  that  subject  this  language  is  used 
in  Forbes  v.  Marshy  16  Conn.  884: 

"  The  rule  of  law  making  the  property  of  one  man  liable 
for  the  debts  of  others,  in  whose  hands  it  is  found,  is  appli- 
cable particularly  to  that  property  whieh  was  once  owned 
by  the  possessor  and  is  by  him  sold  or  mortgi^ed  to  an* 
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other  and  then  enffered  to  remain  in  his  posseBsion.  In 
finch  eases  possession  is  evidence  of  fraud,  because  there  is 
not  given  to  the  world  the  usual  evidence  of  a  change  of 
title.  The  vendor,  or  mortgagor,  is  therefore  presumed  to 
remain  owner  of  |he  property,  as  heretofoiie.  It  is  other- 
wise in  cases  like  that  before  us.  The  vendee  comes  into 
possession  of  property  which  was  known  to  belong  to 
another  man.  Whether,  l^refore,  the  vendee  has  bor- 
rowed it,  or  hired  it,  or  purchased  it,  becomes  a  matter  of 
inquiry  and  ought  to  be  ascertained  by  him  who  proposes 
to  trust  his  property  upon  the  faith  of  this  appearance,  for 
the  law  ofiers  its  proteeling  shield  to  those  who  attempt  to 
protect  themselves." 

This  language  was  apjdied  to  the  case  of  a  conditional 
fiale.  In  the  case  under  our  consideration,  Jennings  did  not, 
at  any  time,  have  any  tide  to  the  mare,  but  a  mere  right 
of  possession.  Hart  et  oL  v.  CarperUer^  24  Conn.  427. 
But  whether  the  result  claimed  by  appellant  would  follow, 
it  is  unnecessary  to  decide,  as  no  such  affirmative  conclusion 
can  be  drawn. from  the  facts  found  by  the  court.  The 
finding  is  that  "the  said  mares  were  sold  to  the  plaintiff," 
^  ^  "the  plaintiff  then  and  there  made  a  parol  agreement 
with  Jennings  that  he,  Jennings,  should  have  the  mares  to 
work  and  use."  The  words  "should  have"  certainly  do 
uot  necessarily  imply  that  he  then  had  them  in  possession; 
that  they  were  sold  to  the  appellee,  would  rather  imply  a 
delivery  to  hbn  by  Jones. 

The  appellant  objects  that  the  damages  are  too  largje; 
that  as  Jennings  might,  before  the  expiration  of  the  time 
fixed  for  the  payment  of  the  money,  have  acquired  title  to 
the  mare  by  the  payment  of  one  hundred  dollars,  the 
damages  ciuinot  exceed  that  sum,  although  the  time  limited 
bad  passed.  It  was  held  in  Deshon  v.  Bigdow  et  al,,  8  Gray 
159,  that  a  sale  and  delivery  of  goods  upon  condition 
that  the  title  shall  not  pass  until  payment  of  the  price  gives 
the  vendee  no  title  which  he  can  convey  to  a  purchaser  in 
good  £uth  and  for  a  valuable  consideration.      In  the  case 
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of  CoggxU  et  al.  v.  Harffcrd  and  New  Haven  BaUroad 
Co.y  3  Gray  545,  the  law  is  thus  stated  by  Bigelow, 
J. :  "  All  the  eases  turn  on  the  principle  that  the  compli- 
ance with  the  conditions  of  sale  and  delivery  is,  by  the 
terms  of  the  contract,  precedent  to  the  tiansfer  of  the  prop- 
erty from  the  vendor  to  the  vendee.  The  vendee,  in  such 
cases,  acquires  no  property  in  the  goods.  He  is  only  a 
bailee  for  a  specific  purpose.  The  deliveiy,  which  in  ordi- 
nary cases  passes  the  title  to  the  vendee,  must  take  efiect 
according  to  the  agreement  of  the  parties,  and  can  operate 
to  vest  the  property,  only  when  the  contingency  contem- 
plated by  the  contract  arises.  The  vendee,  therefore,  in 
such  cases,  having  no  title  to  the  property,  can  pass  none  to 
others.  He  has  only  a  bare  right  of  possession ;  and  those 
who  claim  under  him,  either  as  creditors  or  purchasers,  can 
acquire  no  higher  or  better  title.  Such  is  the  necessary  re- 
sult of  carrying  into  effect  the  intention  of  the  parties  to  a 
conditional  sale  and  delivery.  Any  other  rule  would  be 
equivalent  to  the  denial  of  the  validity  of  such  contracts. 
But  they  certainly  violate  no  rule  of  law,  nor  are  they  con- 
trary to  sound  policy.  The  cases  above  cited  expressly  re- 
cognize them  as  legal  and  valid  contracts  between  the  ven- 
dor on  the  one  hand,  and  the  vendee  and  his  creditors  on 
the  other.  If  valid  to  this  extent,  it  necessarily  follows  tliat 
they  are  so  for  all  purposes.  If  the  property  does  not  pass 
out  of  the  vendor  for  one  purpose,  it  certainly  does  not  for 
another.  If  it  rei^iains  in  him  at  all,  it  is  because  such  is 
the  agreement  of  the  parties,  and  it  cannot  be  divested  by 
any  act  of  the  vendee  until  the  contract  is  fulfilled.  A  bona 
fide  purchaser,  as  well  as  an  attaching  creditor,  must  ac- 
quire his  title  through  the  vendee.  If  the  latter  has  no  title, 
he  can  communicate  none.  The  purchaser  and  attaching 
creditor  are,  in  this  respect,  upon  the  same  footing.  No 
equities  can  intervene  to  give  the  former  a  better  right  as 
against  the  original  vendor  than  the  latter;  they  are  in 
cequali  jure.  Neither  of  them  has  a  legal  title  to  hold  the 
property.    A  mere  possession  by  the  vendee  carries  with  it 
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no  right  or  authority  to  transfer  the  title.  That  continues 
in  the  vendor  until  the  conditions  of  sale  and  delivery  are 
complied  with  hy  the  vendee,  or  are  waived  by  the  vendor. 
And  this  constitutes  the  precise  distinction  between  a  sale 
and  delivery  of  goods  on  condition,  and  a  sale  procured  by 
fraud  or  false  representations  on  the  part  of  the  vendee.  In 
the  latter  case,  the  property  passes  by  the  sale  and  delivery, 
because  such  was  the  agreement  and  intent  of  the  par- 
ties. Therefore  the  vendee,  having  the  property  as  well  as 
the  possession  of  the  goods,  can  pass  a  good  title  to  a  pur- 
chaser who  takes  the  goods  in  good  faith  and  without  no- 
tice of  the  fraud.  But  the  vendor  can  reclaim  the  goods  by 
rescinding  the  contract  and  avoiding  the  sale,  so  long  as 
they  remain  in  the  hands  of  the  vendee,  or  of  any  one  who 
has  taken  them  with  notice  of  the  fraud,  or  without  paying 
a  valuable  consideration  for  them.  In  such  case,  the  title 
to  the  goods  is  in  the  vendee,  though  defeasible  at  the  op- 
tion of  the  vendor,  because  the  vendee,  or  those  claiming 
under  him  with  knowledge  of  the  fraud,  cannot  honestly  or 
legally  hold  the  property  as  against  him.  But  in  the  case 
of  a  conditional  sale  and  delivery,  the  title  does  not  pass 
from  the  vendor  until  the  condition  is  fulfilled.  The  vendee 
obtains  no  right,  under  such  sale,  to  dispose  of  the  proper- 
ty, but  only  to  hold  it  until  the  terms  of  the  contract  are 
complied  with.     White  v.  GardeUy  10  C.  B.  919." 

To  the  same  effect  are  Sargent  et  al.  v.  Metcalfe  5  Gray 
306;  Burhank  v.  Crooker  et  al,  7  id.  158.  It  would 
seem  from  these  cases,  that  as  the  absolute  title  is  in  the 
vendor,  and  he  is  entitled  to  recover  in  replevin  or  trover, 
from  any  purchaser  from  his  vendee,  that  the  measure  of 
his  damages  must  be  the  value  of  the  property,  if  a  return 
cannot  be  had. 

The  case  before  us  is  still  stronger  than  any  we  have  cited, 
as  Jennings  was  not  entitled  to  the  absolute  possession  of 
the  mares,  but  only  "  to  work  and  use  them,  keeping  them 
on  the  place  he  was  then  occupying."  The  removal  from 
the  place  forfeited  his  right  to  retain  possession. 
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In  the  case  of  Hart  et  at.  v.  Carpenter^  supruj  one  Bebee 
took  Carpenter^s  cow  into  his  possession,  under  an  agree- 
ment that  he  should  keep  and  feed  her,  paying  him- 
self therefor  from  the  milk  and  butter  received  and  made, 
and  if,  at  any  lime  within  four  months,  Bebee  should  pay 
for  the  cow  the  sum  of  thirty-five  dollars,  then  the  title 
should  vest  in  him,  if  not,  he  was  to  return  the  cow  in  good 
condition.  Bebee  did  not  pay  for  the  cow,  but  sold  and  de- 
livered her  to  Harty  for  full  value,  he  believing  her  to  be  the 
property  of  his  vendor.  Held,  that  Carpenter  was  entitled 
to  recover  from  Bebeey  in  trover,  thirty  six  dollars  and  fifly 
cents,  the  full  value  of  the  cow,  and  costs. 

This  ruling  sustains  the  judgment  in  the  present  case. 
The  appellant  has  not  attempted  to  comply  with  the  condi- 
tion upon  which  alone  his  vendor  could  have  acquired  title 
to  the  mare,  and  it  is  not  necessary  that  we  should  decide 
how  far  he  might,  had  he  so  chosen,  have  availed  himself 
of  the  rights  of  his  vendor  to  acquire  title. 

The  judgment  is  affirmed,  with  five  per  cent,  damages, 
and  costs. 

A.  EUisoriy  for  appellant. 

J.  B.  Wadcy  for  appellee. 


Jerolaman  v.  Foster  and  Others. 

APPEAIi  from  the  Cass  Circuit  Court. 

Frazbr,  C.  J. — This  was  an  appeal  from  an  order  of  a  judge 
in  vacation,  granting  an  injunction  to  restrain  the  commis- 
sion of  waste  by  a  mortgagor  upon  the  mortgaged  pr^n- 
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isefl,  after  a  final  decree  of  foreclosure.  It  is  not  very  clear 
that  the  complaint  upon  which  the  order  for  injunction  was 
obtained  was  ever  filed  in  any  court;  it  is  certain  that  no 
summons  had  ever  issued,  nor  had  any  publication  of  notice 
been  made.  There  could,  therefore,  be  no  temporary  in- 
junction. It  could  not  be  granted  as  in  the  foreclosure  suit, 
for  that  was  terminated  by  a  judgment.  As  in  a  new  ac» 
tion  for  injunction,  it  could  not  be  granted  for  the  reason 
that  no  such  suit  had  been,  or  has  yet  been,  commenced. 
2  G.  &  H.,  §  34,  p.  59 ;  id.  §  188,  p.  188. 

The  order  is  reversed,  with  costs. 

D.  P.  Balduntij  for  appellant 

W.  Z.  ShiaHy  a.  T.  McConnell  and  Winjidd^  for  appel- 
lees. 


Hamilton  and  Another  v.  Bubch  and  Wife. 

SHBurr's  Salb. — It  is  a  departure  from  hie  offioial  duty  for  a  sberi^  know- 
ingly, from  an  entire  body  of  two  hundred  and  forty  acres  of  land, 
suitable  for  one  farm,  to  select  and  seU  on  execution  eighty  acres 
out  of  the  centre,  and  thus  separate  the  other  two  eighties,  and  destroy 
all  communication  between  them  for  the  purposes  of  a  farm;  and  a  com<* 
plaint  aUeging  such  facts,  together  with  the  ayermeuts  that  the  property 
sold  was  worth  $2,600,  and  was  sold  for  $218,  to  the  execution  creditor, 
and  that  the  sale  of  the  central  eighty  acres  had  destroyed  the  yalue  of 
the  remaining  property  to  the  extent  of  $1,000,  makes  a  case  of  gross  in- 
adequacy of  consideration,  and  shows  good  cause  for  setting  aside  the 
sale. 

Saxx. — ^£yiDXxcB.^-An  offer  to  proTo  that  at  the  sale  there  were  ten  or 
more  persons  present  competent  to  bid,  and  that  three  or  more  did  bid,  and 
that  defendants  had  offered  the  land  soon  after  the  sale  to  an  agent  of 
plaintiffs'  for  the  amount  of  the  judgment,  interest  and  costs,  is  immate- 
rial, and  properly  r^ected. 

Sahx. — If  property  of  an  execution  defendant  has  been  improperly  sold,  it 
is  no  bar  to  his  action  to  set  aside  the  sale,  that  ihQ  purchaser,  being  the 
execution  plaintiff,  and  hence  chargeable  with  notice  of  irregularities, 
offered  to  reeoxTiy  to  him  on  payment  of  the  debt    He  can  insist  that 
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the  execution  shall  be  legally  leyied  upon  his  property,  and  the  SAle 
fairly  conducted,  and  the  money  collected  in  tho  manner  proTidcd  by  law. 

Bill  of  Exceptions. — Amendment  of. — ^The  bill  of  exceptions  which  pur- 
ported to  contain  "all  the  eyldenoe  given  upon  the  trial,"  failed  to 
show  that  any  evidence  was  introduced  to  prove  that  any  levy  upon, 
or  sale  of  the  property  had  ever  been  made  by  the  sheriff,  or  any  deed 
executed  to  defendants. 

Jleldy  that  the  want  of  proof  was  fatal  to  the  relief  prayed  for. 

ffeldy  also,  that  the  bill  of  exceptions  could  not  bo  amended  by  the  eovrt 
below  on  parol  testimony  alone,  so  as  to  embrace  such  testimony.  Courts 
cannot  amend  their  records  at  a  subsequent  term,  except  "in  a  fact 
which  appears  to  be  the  misprision  or  neglect  of  the  clerk,' ^  unless  there 
is  something  in  the  record  to  amend  by. 

APPEAL  from  the  Warren  Circuit  Court. 

Ray,  J. — This  was  an  action  by  the  appellees  to  have  a 
sheriff's  sale  set  aside.  The  complaint  alleged  that  the  ap- 
pellants had  obtained  a  judgment  against  the  appellee,  PoUy 
E,  Burch^  before  her  marriage  to  her  co-appellee,  and  while 
she  was  Afemme  solCy  for  the  sum  of  $204  53,  and  costs;  that 
an  execution  was  issued  on  said  judgment  and  levied  upon 
a  certain  described  eighty-acre  tract  of  land ;  that  the  said 
appellees  never  gave  up  the  property  to  be  levied  upon,  nor 
were  they  ever  called  upon  to  give  up  property  on  said  exe- 
cution ;  that  said  land  was  sold  by  the  sheriff  to  the  appel- 
lants for  the  sum  of  $218,  and  the  appellees  "  aver  that  un- 
less said  sale  is  set  aside,  the  said  Polly  JS.  Burch  will  suffer 
irreparable  damages  and  mischief  on  account  of  the  wrong- 
ful and  oppressive  proceedings  of  the  said  sheriff'  in  at- 
tempting to  execute  said  writ  of  execution ;  that  at  the 
time  of  the  levy  and  pretended  sale  aforesaid,  said  Polly  K 
Burch  owned  in  her  own  right  and  by  inheritance  from  her 
father,  three  eighty-acre  tracts  of  land,  which  were  in  the 
partition  of  her  father's  estate  among  his  heirs  set  oft"  to 
said  PoUyy  in  a  body  together,  .and  lying  side  by  side,  so  as 
together  to  make  a  comfortable  and  convenient  farm,  mak- 
ing her  part  of  the  land  about  one  hundred  and  sixty  rods 
by  two  hundred  and  forty  rods  in  area ;  also,  forty  acres  of 
land  lying  adjacent  to  the  east  eighty  acres,  and  on  the  east 
side  of  the  same,  and  extending  half  way  along  the  eastern 
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boandary  of  said  eighty  acres ;  that  the  sheriff  levied  the 
execution  on  the  middle  eighty-acre  tract  of  said  land,  and 
sold  the  same  to  the  defendants  aforesaid,  leaving  her  an 
eighty-acre  tract  of  land  on  the  east  side,  and  one  on  the 
west  side  of  said  eighty-acre  tract  so  sold  to  said  defend- 
ants, and  thereby  dividing  the  remaining  portion  of  her 
said  lands,  and  cutting  off  all  communication  between  her 
said  remaining  tracts  of  land,  and  requiring  them  to  be  in- 
closed and  managed  as  two  separate  farms."  It  is  also  al- 
leged that  either  of  the  three  eighty-acre  tracts  was  worth 
$2,500,  and  each  was  susceptible  of  division,  and  forty 
acres  out  of  either,  or  the  forty-acre  tract  adjoining  the 
east  eighty-acre  tract,  was  sufficient  to  pay  the  entire  judg- 
ment and  costs,  and  that  forty  acres  of  said  land  would 
have  sold  for  a  sum  sufficient ;  that  if  the  sale  had  been 
made  of  either  of  the  other  tracts,  it  would  have  left  the  re- 
maining lands  '^  lying  in  a  body  together,  so  that  they  could 
have  been  occupied  and  managed  as  one  farm,  under  one 
inclosure ; "  that  the  other  lands  are  damaged  for  farming 
purposes  $1,000,  by  being  thus  separated ;  that  the  price 
obtained  was  grossly  inadequate,  and  that  not  more  than 
three  or  four  persons  competent  to  bid  were  present  at  the 
sale,  and  ^'  the  sheriff',  no  doubt,  felt  disposed  to  favor  the 
defendants,  one  of  whom  was  the  sheriff'^s  son-in-law." 
Prayer  that  the  sale  be  set  aside. 

The  purchasers  at  lihe  sherift'^s  sale  were  the  execution 
plaintiffs,  and  were  therefore  chargeable  with  notice  of  any 
irregularity  in  the  proceedings.  Where  there  is  any  de- 
parture from  duty  on  the  part  of  the  sheriff,  which  may 
prove  injurious  to  the  rights  of  the  execution  defendant,  in 
the  sale  of  the  property,  and  the  consideration  paid  is 
grossly  inadequate,  the  sale  will  be  set  aside.  Lasfdey  et  d. 
v.  Cassell,  23  Ind.  600. 

The  title  of  the  execution  defendant  to  the  property  was 
evidenced  by  a  decree  in  partition.  Whether  the  sheriff 
was  bound  to  take  notice  of  the  title  to  all  the  property  vested 
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in  her  by  the  decree,  we  need  not  now  decide.  It  would 
have  been  a  departure  from  official  duty  for  the  Bheriff, 
knowingly,  from  an  entire  body  of  two  hundred  and  forty 
acres  of  land,  suitable  for  one  farm,  to  select  eighty  acres 
out  of  the  centre,  and  thus  separate  the  other  two  eighty 
acres,  and  destroy  all  communication  between  them  for 
the  purposes  of  a  farm.  The  averments  that  the  property 
sold  was  worth  $2,500,  and  that  the  sale  of  the  central 
eighty  acres  had  destroyed  the  value  of  the  remain- 
ing property  to  the  extent  of  J1,000,  together  with  the 
small  sum  for  which  the  land  was  sold,  make  a  case  of  gross 
inadequacy  of  consideration,  and  taken  in  connection  wi& 
the  improper  conduct  of  the  sheriff  in  selling  eighty  acres, 
when  it  is  averred  that  forty  was  sufficient,  make  a  good 
complaint  for  the  relief  sought. 

On  the  trial,  the  appellants  offered  to  prove  by  one  Ham- 
iUon,  that  at  the  sale  there  were  present  ten  or  more  per- 
sons competent  to  bid,  and  that  three  or  more  persons  did 
bid  at  said  sale,  and  that  the  appellants  had  offered  the  land 
soon  after  the  sale  to  the  agent  of  the  appellees  for  the 
amount  of  the  judgment,  interest  and  costs.  The  court  ex- 
cluded the  evidence. 

The  only  grounds  of  recovery,  in  thlis  suit,  were  the  im- 
proper conduct  of  the  sheriff  in  selecting  the  land  to  be  sold, 
and  selling  more  than  was  necessary,  and  the  gross  inade- 
quacy of  the  price  obtained.  The  proof  offered  did  not  go 
to  either  point,  and  was  therefore  immaterial.  If  the  prop- 
erty of  an  execution  defendant  has  been  improperly  Bold,  it 
cannot  constitute  a  bar  to  his  action  to  set  aside  the  aale^ 
that  the  execution  plaintiff,  the  purchaser,  offered  to  con- 
vey the  property  to  him  on  payment  of  the  debt.  He  can 
insist  that  execution  shall  be  legally  levied  on  his  property, 
and  the  sale  be  fairly  conducted,  and  the  money  collected  in 
the  manner  provided  by  law. 

The  bill  of  exceptions  purporting  to  contain  "  all  the  evi- 
dence given  upon  the  trial"  does  not  show  that  any  evi- 
dence was  introduced  to  prove  that  any  levy  upon,  or  sale 
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of  the  property,  had  ever  been  made  by  the  sherifi',  or  any 
deed  executed  to  the  appellants.  This  failure  of  proof  would 
be  fatal  to  the  relief  granted  in  this  case. 

It  is  sought,  however,  to  avoid  this  result  by  an  applica- 
tion in  the  court  below,  upon  notice  to  the  appellants,  to 
have  the  bill  of  exceptions  amended,  and  then,  by  certiorari 
from  this  court,  to  bring  the  bill  of  exceptions  as  so  amend- 
ed, and  made  to  contain  such  proof  of  levy  and  sale,  and 
the  execution  of  a  deed  for  the  property,  before  us  in  tlie 
record.  The  application  was  granted  in  the  Circuit  Court, 
upon  parol  evidence  alone,  and  over  the  objection  of  the 
appellants.    Was  the  action  of  the  court  below  correct  ? 

In  the  case  of  Makepeace  et  aLv.  Lukensj  27  Ind.  435,  the 
power  of  the  court  to  amend  the  record  after  judgment, 
and  at  a  subsequent  term,  was  examined.  It  was  there 
held  that  no  amendment  would  be  permitted,  unless  there 
was  something  in  the  record  of  prior,  or  at  least  equal 
date  with  that  part  of  the  record  it  was  sought  to  correct, 
to  amend  by. 

In  BacoViS  Abridgment,  Title  Amendments,  (  F  )  it  is  said : 
<<  But  if  there  be  a  mistake  or  error  in  the  judgment  m  any 
such  matter  in  which  the  clerk  has  no  instructions,  ^  ^ 
there  bdng  no  instructions  in  the  record  itself,  or  in  the 
judgment  book  whereby  to  amend  it,  it  did  not  appear 
whether  it  was  the  error  of  the  clerk  in  the  entering,  or 
of  the  court  in  giving  the  judgment,  and  therefore 
could  not  be  amended."  The  statutes  on  the  subject  of 
amendrnmits  authorize  it  only  '^in  a  fact  which  appears 
to  be  the  misprision  or  ne^ect  of  the  clerk." 

The  Supreme  Court  of  Massachusetts  recognize  this  limit 
lo  the  power  of  the  court,  in  Bakh  and  Wife  v.  SliaWy  and 
U0e  this  language :  *^  ^his  was  not  a  case  of  want  of  juris- 
4iction,  in  which  the  record  cannot  be  amended,  because 
there  being  an  omission  to  act,  there  is  nothing  to  record ; 
in  such  case,  the  defect  is  not  in  the  record,  but  in  the  ac- 
tion of  the  court."    7  Cush.  282.    See,  also,  Bay^  Ajdm\  v. 
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Lister,  Andrews  851 ;  Berry  et  al.  v.  TripUtts,  2  Marsh.  61 ; 
McKey  v.  Mo(yre,  4  Bibb  321. 

In  Scroqqins.  Advi'r.  v.  Scroggins,  it  is  said :  "  The  court 
cannot  coSLt  its  own  judgment  of  a  former  term ;  but  it 
can  rectify  the  mistake  of  its  clerk  in  recording  a  judgment 
so  as  to  give  an  effect  different  from  that  authorized  by  the 
court."    1  J.  J.  Marsh.  365. 

In  the  case  of  McDonald  et  al.  v.  WatJdnSj  AdmW,  4  Ark.  624, 
this  language  was  used  by  the  court :  ^^  This  is  an  appUcation 
to  change  and  alter  a  record  of  the  Circuit  Court,  by  strik- 
ing out,  upon  affidavit,  the  appearance  of  the  defendants, 
and  thereby,  in  effect,  erasing  the  judgment  of  that  court. 
We  look  upon  the  permitting  of  amendments  as  a  power 
which  should  be  exercised  with  great  caution  and  delicacy, 
after  the  cause  has  been  finally  disposed  of  and  that  court  ad- 
journed, lest  in  answering  the  substantial  purposes  of  just- 
ice, it  might  lead  to  mischief  and  injustice.  It  is  not  our 
intention  to  enter  into  a  discussion  of  the  doctrine  of  amend- 
ments ;  and,  indeed,  it  is  difficult  to  limit  the  discretion  of 
the  courts  upon  that  subject  within  any  certain  or  pre- 
scribed bounds.  We  certainly  should  not  deem  ourselves 
authorized  to  interfere  with  the  record,  in  this  instance,  for 
in  the  entry  preceding  the  judgment,  it  states  affirmatively, 
*  on  this  day  came  the  parties  by  their  attorneys,  and  the 
said  defendants,  as  well  as  the  said  plaintiff,  entered  their 
waiver  of  all  exception'  to  the  judge  then  sitting  in  the 
case." 

The  amendment  asked  for  in  the  case  now  before  us  is 
supported  by  parol  evidence  alone,  and  is  in  express  con- 
tradiction of  the  declaration  in  the  bill  of  exceptions  that 
the  evidence  therein  set  out  was  all  the  evidence  given  in 
the  case.  In  the  case  of  Denny j  AdnCr,  v.  Moore,  IS  Ind. 
418,  the  proof  was  not  offered  to  contradict  any  matter  of 
record.  In  the  case  of  Givens  v.  Bradley,  3  Bibb  192,  it 
was  held  that  the  power  of  the  judge  to  correct  a  bill  of 
exceptions  was  limited  to  the  term  at  which  it  was  required 
to  be  filed. 
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Wc  believe  the  power  does  not,  in  any  event,  extend  be- 
yond this  limit.  We  cannot,  for  the  reasons  stated,  re- 
gard the  amendment  to  the  bill  of  exceptions,  and  must 
therefore  reverse  the  case  for  a  failure  of  proof  to  sustain 
the  finding  of  the  jury. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  grant  a  new 
trial. 

CASE  NO.  596. 

The  appellants  in  this  case  have  attempted,  to  take  an  ap- 
peal from  the  order  of  the  court,  directing  the  amendment 
of  the  bill  of  exceptions,  as  though  from  an  original  case. 
No  appeal  will  lie  to  this  court  in  that  form,  and  the  appeal 
is  therefore  dismissed,  with  costs. 

JS.  F.  Gregory y  J.  Harper y  J.  Parks  and  L.  T.  Miller ,  for 
appellants. 


-!-•■ 


DooLEY  V.  The  State. 

IHDICTHSNT. — ASSAULT  WITH  Iktent  TO  CoHHiT  A  Felomt. — An  indict- 
ment for  an  asBault  and  battery  with  intent  to  commit  a  folonj  charged 
the  intent  as  follows :  '*  With  tho  intent  then  and  thereby  willfully,  forci- 
bly and  feloniously,  and  against  her  will,  to  haye  carnal  knowledge  of 
said  woman." 

Mtldj  that  the  indictment  was  sufficient. 

APPEAL  from  the  Union  Circuit  Court. 

Gregory,  J. — Dooley  was  indicted  in  the  court  below  for 
an  assault  and  battery  with  intent  to  commit  a  felony.  The 
defendant  was  found  guilty,  as  charged,  and  his  punishment 
fixed.  Motions  for  a  new  trial  and  in  arrest  were  over- 
ruled. 
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It  is  claimed  tliat  the  intent  is  not  sufficiently  charged  to 
authorize  a  judgment  for  the  higher  crime.  It  is  charged 
thus :  "  "With  the  intent  then  and  therehy  willfully,  forci- 
bly and  feloniously,  and  against  her  wiU,  to  have  carnal 
knowledge  of  said  woman." 

It  is  urged  that  the  charge  of  intent  should  have  been  : 
"With  an  intent  her,  the  said  Emdine  Macyy  against  her  will, 
then  and  there,  feloniously  to  ravish  and  carnally  know ; " 
that  the  words  "  ravish  and  carnally  know "  have  a  legal 
Signification  that  cannot  be  supplied  by  other  words. 

The  felony,  for  the  intent  to  commit  which  the  defendant 
was  indicted,  is  described  in  the  language  of  the  statute. 
2  G.  &  H.,  §  14,  p.  440.  We  think  the  intent  was  well 
charged.  It  is  claimed  that  the  court  below  erred  ill  over- 
ruling the  motion  for  a  new  trial  for  the  misconduct  of  the 
jury.  For  the  purpose  of  ascertaining  the  sense  of  the  jury, 
as  to  the  amount  of  punishment,  they  balloted,  but  there 
was  no  agreement  to  abide  the  result,  nor  is  it  shown  that 
such  balloting  had  any  influence  whatever  in  making  up 
the  verdict.  There  were  other  charges  of  misconduct,  but 
they  were  all  contradicted  by  xjounter  affidavits,  and  there 
is  no  preponderance  sustaining  the  charges  of  misconduct 
We  cannot  disturb  the  action  of  the  court  below. 

The  judgment  is  affirmed,  with  costs. 

J.  S.  Iteid  and  JB.  F.  Claypooly  for  appellant. 

D.  K  WilUamsony  Attorney  General,  for  the  State. 


Davis  v.  The  First  National  Bank  op  Franklin. 

APPEAL  from  the  Montgomery  Circuit  Court 
Ray,  J. — The  questions  presented  in-  this  record  arise 
upon  the  overruling  of  a  demurrer  filed  by  the  appellant  to 
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two  paragraphs  of  the  appellee's  reply  to  appellant's  answer 
to  the  coniplaint. 

There  was  no  brief  filed  by  the  appellant,  but  the  cause 
was  submitted  upon  the  appellee's  motion  and  brief.  Wo 
will  not,  therefore,  discuss  the  errors  assigned  by  appellant, 
but  affirm  the  case,  as,  in  our  opinion,  the  paragraphs  of 
the  reply  were  sufficient,  and  the  action  of  the  court  in  over- 
ruling the  demurrer  was  therefore  correct. 

The  judgment  is  affirmed^  with  costs,  and  three  per  cent, 
damages. 

«7.  M.  BuUcTy  for  appellant. 

T.  A.  Hendricksy  0.  B.  Hor%  A.  W.  Hendricks  and  S.  G. 
Wilkonj  for  appellee. 


Ex  Parte  Lawler. 

Habbas  Gorpub. — PeiiUoB  for  %  writ  of  habeas  corpus.  The  petition  aUeged 
that  the  petitioner  was  imprisoned  and  held  in  custody  bj  the  sheriff  in 
the  Jail  of  the  county,  for  an  alleged  contempt  in  disobeying  an  order  of 
the  court  directing  him  to  pay  certain  moneys ;  that  in  fact  said  impris- 
onmient  is  not  by  Tirtue  of  any  writ  or  order  of  the  court  authorising  the 
same,  &c. 

Held^  that  the  petitioner  was  entitled  to  the  benefit  of  tho  writ. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Elliott,  J. — Lawler j  the  appellant,  filed  a  complaint  in 
^e  Jefferson  Circuit  Court  for  a  writ  of  habeas  corpus.  It 
was  signed  and  verified  by  him,  and  alleges  ^'  that  on  the 
14th  day  of  JunCy  1867,  he  was,  without  his  consent  and 
against  his  will,  placed  in  the  jail  of  said  Jefferson  couBty, 
and  from  ihence  to  the  present  time  has  been  confined  con- 
tinually therein,  and  restrained  of  his  liberty,  and  that  he 
still  is  so  confined  therein  against  his  will,  and  restrained 
Vol:  XXVllL— 16 
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of  his  liberty,  without  right,  by  one  Abner  L.  Shanon ;  that 
the  cause  or  pretense  of  affiant's  detention  in  sqid  jail  bj 
said  Shammy  as  aforesaid,  as  he  is  informed  and  believes, 
was  and  is,  for  an  alleged  contempt  in  disobeying  an  order 
of  the  Court  of  Common  Pleas  of  said  county,  alleged  to 
have  been  made  on  the  14th  day  of  JuTie,  1867,  aforesaid, 
whereby  affiant  was  adjudged  to  pay  to  one  Harriet  if.  j5a- 
mely  the  sum  of  four  hundred  dollars,  at  the  following  times, 
after  the  rendition  of  said  order,  to-wit :  iFifty  dollars  in 
ninety  days  thereafter ;  fifty  dollars  in  six  months  thereaf- 
ter ;  fifty  dollars  in  twelve  months  thereafter ;  fifty  dollars 
in  two  years  thereafter;  one  hundred  dollars  in  three  years 
thereafter,  and  the  remaining  one  hundred  dollars  in  four 
years  thereafter ;  that  the  said  Shanon^  as  the  sheriiF  and 
jailor  of  said  county,  has  the  custody  of  the  jail  and  the  per- 
sons confined  therein,  and  as  such  sheriff  and  custodian  of 
said  jail  claims  to  hold  and  detain  affiant  therein,  as  afore- 
said, by  virtue  of  said  order,  as  afGlant  believes,  for  said  al- 
leged contempt  in  failing  to  comply  with  said  order  of  said 
court;  that  said  restraint  by  said  Shanon  is  illegal,  in  this; 

1.  That  no  order  of  arrest  or  restraint  was  issued  against  the 
person  of  affiant  by  said  court,  for  said  alleged  contempt, 
whereby  said  Shanon  or  other  person  was  or  is  l<^lly  au- 
thorized so  to  restrain  affiant  of  his  hberty,  as  aforesaid. 

2.  That  said  Shanon  has  no  legal  process  or  order  of  any 
kind,  nor  was  any  issued,  whereby  he  is  legally  authorized 
to  so  restrain  affiant,  as  aforesaid,  of  his  liberty.  S. 
That  at  the  time  affiant  was  so  restrained  of  his  liberty, 
as  aforesaid,  there  was  no  part  of  said  money,  so  ad- 
judged to  be  by  him  paid  to  said  JSarriet  Jtf*  Hamd^ 
due,  or  to  be  paid.  4.  That  affiant  was  not,  at  tlie  ren- 
dition of  said  order,  nor  is  he  now,  in  contempt  of 
said  court,  in  failing  to  comply  with  said  order  ent^:ed 
therein,  because  he  says,  that  at  the  time  said  order  was 
so  made,  he  was  and  still  is  but  a  young  man,  wholly  with- 
out any  property,  either  real  or  personal,  and  wholly  de- 
pendent upon  his  labor,  from  day  to  day,  with  his  hands. 
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for  his  maintenance  and  support,  nor  had  he  then,  nor  has 
he  now,  any  moneys,  rights,  credits  or  effects,  in  his  pos- 
session or  nnder  his  control,  or  in  the  possession  or  under 
the  control  of  any  other  person  for  his  use,  nor  has  he,  nt 
any  time,  either  directly  or  indirectly,  transferred  or  con- 
cealed any  property  or  thing  of  value,  or  rights,  credits, 
moneys  or  effects,  with  intent  to  delay  or  defraud  any  of  his 
creditors,  or  to  prevent  or  hinder  the  payment  or  collection 
of  said  sam  so  adjudged  to  he  paid  to  said  Harriet  M.  Hamd ; 
that  he  has  no  friends  or  relatives  who  are  able  or  willing  to 
replevy  said  judgment;  that  he  has,  in  good  faith,  made 
every  effort  in  his  power  to  procure  replevin  hail,  and  to 
comply  fully  with  said  order  of  said  courts  but  has  wholly 
failed,  as  aforesaid,  and  by  reason  of  his  restraint  in  jail, 
he  is  wholly  unable  to  pay  the  same  by  any  accumula- 
tion of  means  by  his  labor,  as  he  might  and  would  do 
if  given  his  liberty."  Prayer,  that  a  writ  of  habeas  corpus 
be  issued,  directed  to  said  Shanon,  &c.,  and  upon  the  final 
hearing  that  he  be  discharged,  Ac.  The  court  refused  to 
grant  the  writ,  to  which  Lawler  excepted,  and  appeals  to 
this  court. 

We  think  the  facts  stated  in  the  complaint  are  sufficient, 
under  the  statute,  to  require  the  court  to  grant  the  writ, 
and  hence  that  the  court  erred  in  refusing  it.  The  com- 
plaint alleges  that  Lawler  is  illegally  restrained  of  his  lib- 
erty, and  imprisoned  in  the  jail  of  the  county  by  the  sheriff 
thereof.  It  states  that  he  is  so  imprisoned  and  held  by  the 
eheri^  for  an  alleged  contempt,  in  disobeying  an  order  of 
the  Court  of  Common  Pleas,  requiring  him  to  pay  Harriet 
M,  Hamd  certain  sums  of  money,  but  it  denies  that  said 
imprisonment  is  by  virtue  of  any  writ  or  order  of  said  court 
authorizing  the  same. 

If  these  facts  be  true,  the  imprisonment  is  illegal,  and  the 
party  is  entitled  to  the  writ  for  his  discharge.  It  is  the  prov- 
ince of  the  court,  and  not  of  the  sheriff,  to  adjudge  a  party 
guilty  of  a  contempt  and  punish  him  therefor.  The  court 
should  have  awarded  the  writ.    The  return  of  the  sheriff 
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thereto  would  bring  before  the  court,  in  a  proper  form,  the 
cause  of  the  imprisonment  and  detention,  and  upon  the  final 
hearing,  the  court  could  determine  whether  the  imprison- 
ment was  legal  or  illegal.  If  legal,  the  party  should  be  re- 
manded to  prison ;  if  otherwise,  he  should  be  discharged. 

It  is  impossible  for  us  to  determine,  from  the  facts  stated 
in  the  complaint,  whether  the  insolvency  of  LaioUr  and  his 
total  inability  to  pay  or  secure  the  money  ordered  by  the 
court  to  be  paid  would  constitute  a  reason  for  his  dischaige. 
There  are  cases  in  which,  by  express  provision  of  the  stat- 
ute, imprisonment,  until  the  money  required  to  be  paid  is 
so  paid  or  replevied,  forms  a  part  of  the  judgment  of  the 
court,  and  in  which  the  inability  of  the  party  to  comply  with 
the  order  would  not  entitle  him  to  a  discharge.  But  here 
the  complaint  does  not  state  the  nature  of  the  suit  or  pro- 
ceeding in  which  the  order  was  made,  and  we  do  not,  there- 
fore, decide  anything  in  reference  to  it. 

The  order  of  the  court  dismissing  the  complaint  is  re- 
versed, and  the  cause  remanded,  with  InstructionB  to  the 
Circuit  Court  to  grant  the  writ  of  habeas  corpus. 

E.  B.  WUsorty  for  appellant. 


Sinram  v.  The  PrrrsBURGH,  Fort   Wayne  and  Chicago 

Railway  Company. 

Railkoads. — Liability  of  Owner  op  Cattle  yob  Ikjubt  to  Tbaut  or 
Cabs. — ^If  the  owner  of  cattle  knowingly  pennits  them  to  wander  at  laife 
in  the  Tioinity  of  a  railway  croseing  of  a  pubUo  highway,  the  road  being 
properly  fenced,  and  they  wander  upon  the  track  and  are  ran  oyer  bj 
a  train  of  can,  without  any  fault  on  the  part  of  the  serrants  of  the 
company,  and  the  train  is  damaged  thereby,  the  owner  of  the  cattle  u 
liable  to  the  company  for  the  injury  done. 
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Saxbw — ^That  the  board  of  county  commissionen  haye,  under  the  statute, 
passed  an  order  allowing  cattle  to  run  at  large  in  the  county,  does  not 
affect  the  rights  of  the  parties. 

APPEAL  from  the  Allen  Circuit  Court 

Grbqosy,  J. — ^The  railway  company  sued  Sinram  iu  the 
court  below  for  an  injury  occasioned  to  a  train  of  cars  by  u 
coUiaion  with  two  cows,  the  property  of  the  defendant,  at 
the  crossing  of  a  public  highway.  The  gravamen  of  the 
action  is,  that  the  defendant  carelessly  and  negligently  suf- 
cred  and  permitted  his  cattle  to  run  at  large  in  the  immedi- 
ate neighborhood  of  and  upon  the  crossing,  knowing  the 
danger  to  the  company  of  damage  thereby.  The  case  was 
tried  upon  this  agreed  statement  of  facts: 

'<  On  the  15th  of  August^  1866,  at  a  crossing  of  the  Pauld- 
ing state  road,  a  public  highway,  over  the  railway  of  the 
plaintiff,  about  five  miles  east  of  Fort  Wayne,  in  Adams 
township,  AUen  county,  Indiana^  the  plaintiff'  was  running 
a  gravel  train,  in  daily  use  at  that  point,  along  her  railroad, 
add  when  running  the  train  at  proper  speed,  and  without 
any  negligence  on  her  part,  and  when  the  train  had  ap- 
proached the  highway  within  one  hundred  feet,  two  cows 
belon^ng  to  the  defendant  suddenly  ran  upon  the  track  of 
the  railroad,  at  and  upon  the  crossing  of  the  highway,  and 
collided  with  and  were  run  over  and  killed  by  the  train, 
which  could  not  be  prevented  by  the  servants  of  the  company 
running  the  train,  thereby  throwing  the  train  from  the  track, 
and  injuring  and  damaging  the  same  to  the  amount  of  five 
thousand  dollars,  and  without  the  plaintiff''s  fault  or  neglect. 
The  road  was  properly  fenced,  and  proper  cattle-guards 
placed  by  the  company  on  each  side  of  the  crossings  for  sev- 
eral miles  each  way.  The  defendant  was  not  present,  and 
had  no  actual  knowledge  of  the  fact  that  the  cattle  were  on 
the  crossing  at  the  time  of  the  collision,  but  had  before  that 
time,  for  one  year,  resided  within  one-fourth  of  a  mile  of  the 
crossing,  and  knowing  that  the  plaintiff  was  running  the 
gravel  train  several  times,  at  least  thrice  a  day,  each  way, 
over  the  road  and  the  crossing  of  the  public  highway,  and 
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that  the  plaintiff  was  running  at  least  ten  passenger  and 
freight  trains  over  the  road  and  the  crossing,  each  waj, 
every  day  for  the  period  of  one  year  before  and  at  the  time 
of  the  collision,  had  knowingly  suffered  and  permitted  the 
cattle  to  run  at  large,  pasturing  upon  common  and  unin- 
closed  lands  on  both  sides  of  the  road  adjoining  the  rail- 
way and  near  to  the  crossing  and  in  immediate  pronmity 
thereto,  during  said  period,  daily  using  the  same,  unattended 
and  at  their  will.  The  board  of  commissioners  of  the  county 
of  Allen  had  on  the  —  day  of  June  1855,  made  an  order 
'  that  all  cattle,  sheep  and  swine,  except  bulls,  rams  and 
boars,  may  be  allowed  to  pasture  or  run  at  large  upon  the 
uninclosed  lands  or  public  commons  within  the  bounds  of 
any  township  in  said  county  of  AUenJ  The  cattle  were 
never  attended  by  any  one,  but  wandered  at  will  in  pursuit 
of  pasture  over  said  crossing  at  all  times  of  day  and  night, 
and  whilst  l^ey  were  so  wandering,  with  the  knowledge  of 
the  defendant,  as  afoi*esaid,  over  the  crossing,  the  collision 
in  question  occurred.  The  plaintiff  had  the  right  of  way 
and  was  engaged  in  the  lawful  operation  of  her  railroad 
over  and  across  the  said  highway  at  the  time.^' 

The  complaint  is  not  that  the  appellant  unlawfully  suf- 
fered his  cattle  to  run  at  large,  and  therefore  the  statute, 
and  the  order  of  the  board  of  commissioners  made  thereun- 
der, allowing  cattle  to  run  at  large  on  uninclosed  lands  and 
public  conaimons,  can  have  no  influence  in  the  determination 
of  this  case.  The  question  is :  Did  the  defendant  so  care- 
lessly and  negligently  use  his  own  property,  to  the  injury 
of  the  plaintiff,  as  to  entitle  the  latter  to  recover  therefor  i 

Kerwlmker  v.  The  Clevdand,  Columbus  and  Cincinnati 
Railroad  Co.y  S  Ohio  St.  172,  relied  on  by  the  appel- 
lant's counsel,  was  an  action  of  trespass  on  the  case,  for  the 
alleged  negligence  and  misconduct  of  the  defendant's  agents 
ill  conducting  and  running  a  locomotive  and  cars  on  the 
defendant's  railway  track,  whereby  six  hogs,  the  property 
of  the  plaintiff',  were  killed.  It  was  held,  in  that  case,  that 
the  act  of  the  plaintiff  in  allowing  his  bogs  to  be  at  large  in 
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the  neighborhood  of  the  railroad,  where  they  were  exposed 
to  the  danger  of  getting  upon  the  i*ailway  track,  and  being 
injured,  was  only  a  remote  cause  of  the  injury;  and  in  the 
voluntary  exposure  of  his  property  to  danger,  in  the  exer- 
cise of  his  lawful  rights,  he  took  upon  himself  the  risk  of 
injury  to  his  property  by  mere  accident,  but  not  the  risk  of 
injury  by  the  defendant's  negligence.  But  the  facts  of  the 
case  bear  no  analogy  to  this.  Here,  the  defendant  lived  in 
the  immediate  vicinity  of  a  dangerous  road-crossing;  ho 
knew  that  his  cattle  were  in  the  habit  of  roaming  at  large 
across  the  railway  track  at  this  point,  at  all  hours  in  the  day 
and  night,  in  search  of  pasture ;  he  was  aware  of  the  danger 
to  trains  from  this  cause ;  he  knew  that  some  thirteen  trains 
were  passing  each  way  every  day.  Notwithstanding  this 
knowledge,  he  permitted  his  cattle  to  go  at  large  unattended. 
It  is  admitted  that  the  railway  company  was  without  fault. 

In  KnigfUf  AAnCr^  ^^.,  v.  Tht  Toledo  and  WaJbdsh  Railway 
Co.,  24  Ind.  402,  this  court  held  that  it  was  gross  neg- 
ligence for  the  owner  of  a  blind  horse  to  turn  him  out  upon 
the  common  of  a  town,  through  which  a  railroad  ran,  where 
be  was  killed  by  a  passing  train. 

In  Barnes  v.  Chopin,  4:  Allen  44^,  it  was  held  that  if  a 
aucking  colt  while  following  its  dam,  which  is  being  led  by  her 
owner  in  a  highway,  is  kicked  and  killed  by  a  horse  which 
has  been  turned  loose  in  the  highway  witJiout  a  keeper,  the 
owner  of  the  oolt,  if  found  by  the  jury  to  have  been  in  the 
exercise  of  reasonable  care,  may  recover  damages  of  the 
owner  of  the  horse,  although  the  horse  was  not  vicious.  The 
right  of  the  defendant  to  permit  his  cattle  to  pasture  on  un- 
inclosed  lands  and  public  commons  conferred  no  right  on 
him  to  pemut  them,  unattended,  to  wander  on  a  dangerous 
crossing  of  the  railway  track,  thereby  endangering  the  lives 
of  passengers,  and  the  property  of  the  railroad  company. 
Such  an  act  ought  to  be  a  misdemeanor.  It  certainly  is  an 
act  of  wicked  carekssness.  It  is  a  maxim  of  the  law  that 
»  man  is  hoond  to  use  his  own  property  in  auch  a  way  as 
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not  to  injare  that  of  his  neighbor.    We  think  that  the  ao* 
tion  of  the  court  below  was  clearly  right. 

The  judgment  is  affirmed,  with  costs. 

J.  L.  Warden  and  J.  Morris^  for  appellant. 

It.  BrackenridgCj  for  appellee. 


The  State,  on  the  relation  of  Benton  v.  The  Mator,  &c.,  of 

La  Porte. 

CiTixs. — Under  the  act  for  the  incorporation  of  cities,  approved  March  9, 
1857,  one  elected  to  fill  a  yacancy  in  the  office  of  councilman  is  entitled 
to  hold  the  office  daring  the  unexpired  term  of  his  predecessor. 

APPEAL  from  the  LaPorte  Circuit  Court. 

Rat,  J. — ^This  was  an  application  presented  in  May,  1865, 
for  a  writ  of  mandarrvus  against  the  mayor  and  the  mem- 
bers of  the  common  council  of  the  cily  of  LaPorte,  requir- 
ing them  to  induct  the  relator  into  his  office  as  councihnan 
from  the  third  ward  of  said  city.  An  alternative  writ  was 
issued  and  a  return  made  thereto  by  the  appellee  Noyes, 
mayor  of  the  city.  To  this  return  a  demurrer  was  filed  and 
overruled  and  final  judgment  entered  thereon  against  the 
appellant. 

It  appears  that  at  a  biennial  election  for  councilmen  in 
May,  1863,  one  Hendricks  was  elected  a  member  of  the  city 
council  from  the  third  ward ;  that  after  entering  upon  his 
office,  he  resigned,  and  at  a  special  election  presently  there- 
after held  in  said  ward,  Benton,  the  relator,  was  duly  elected 
to  the  office.  Li  May,  1865,  at  the  general  election,  the  re- 
lator and  another  person  received  the  highest  number  of 
votes  cast  for  the  two  councilmen  of  that  ward,  and  were 
given  the  certificates  of  election  by  the  board  of  canvassers; 
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bnt  the  mayor  and  council  of  the  city  refused  to  admit  them 
to  ofBce,  and  received  and  recognized  two  other  persons  as 
duly  elected. 

It  appears  to  us,  from  an  examination  of  the  provisions 
of  the  act  for  the  incorporation  of  cities,  approved  March  9, 
1857, 1  G.  &  H.  216,  that  the  term  for  which  Benton  was 
elected  in  1863,  extended  for  four  years  from  May  of  that 
year,  and  that,  therefore,  at  the  date  of  his  application  to 
the  court,  he  was  entitled  to  the  writ  of  mandate  and  to  the 
relief  asked,  without  regard  to  the  election  held  in  May^ 
1865. 

The  ninth  section  of  the  act  to  which  we  have  referred, 
as  amended  in  1859,  provides  that  the  officers  of  a  city  shall 
consist  of  a  mayor,  two  councilmen  from  each  ward,  &c. ; 
that  all  such  officers  elected  at  any  special  election  shall 
hold  their  offices  until  the  next  general  election,  on  the  first 
Tuesday  in  May^  and  until  their  successors  shall  be  elected 
and  qualified.  After  the  first  general  election,  said  officers 
shall  respectively  hold  their  offices  for  two  years  each.  The 
councilmen  shall  be  chosen  by  the  legal  voters  of  their  re- 
spective  wards,  and  one  councilman  from  each  ward,  to  be 
determined  by  lot  at  the  first  regular  meeting  after  the  elec- 
tioB,  shall  hold  his  office  for  two  years,  and  the  other,  to  be 
determined  in  like  manner,  shall  hold  his  office  for  four 
years ;  and  biennially  thereafter,  one  councilman  shall  be 
elected  by  the  voters  of  each  ward. 

In  the  construction  of  statutes,  ^^  it  is  the  duty  of  courts 
io  execute  all  laws  according  to  their  true  intent  and  mean- 
ing ;  that  intent  when  collected  from  the  whole  and  every 
part  of  a  statute  must  prevail,  even  over  the  literal  import 
of  terms,  and  control  the  strict  letter  of  the  law,  when  the 
latter  would  lead  to  possible  injustice  and  contradictions.^' 
Smith's  Com.,  p.  662 ;  The  Mayor j  (J-c,  v.  Weems  et  al,y  5 
Ind.  547. 

The  evident  intent  of  the  section  cited  is  that  only  one 
councihnaQy  of  the  two  from  each  ward,  shall  be  elected 
every  two  years,  for  a  term  of  four  years.    But  if  the  pro- 
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viBion  that  "  all  8uch  officers  elected  at  any  special  election 
shall  hold  their  offices  until  the  next  genecal  electioD,  on 
the  first  Tuesday  in  Mayi^  is  held  to  include  coancilmen,  it 
must  result,  that  from  special  elections  to  fill  vacancies  oc- 
curring in  that  office,  the  two  councilmen  from  the  same 
ward  will  often  be  elected  at  the  same  general  election,  for 
the  full  term  of  four  years,  and  regularly  thereafter  at  the 
same  date,  thus  defeating  the  object  of  the  legislature,  wluch 
was  to  avoid  an  entire  change  in  the  representation  of  any 
ward  at  any  regular  election.  Nor  can  there  be  more 
reason  in  holding,  in  plain  conflict  with  the  intent  of 
the  act,  that  councilmen  are  included  in  the  above  provi- 
sion, than  that  they  are  also  embraced  in  the  clause  follow- 
ing, that  after  the  first  general  election,  ^  said  officers  shall 
respectively  hold  their  offices  for  two  years  each."  This 
language  is  equally  comprehensive,  and  yet  it  cannot  in- 
clude members  elect  of  the  city  council,  for  their  term  of 
office  is  fixed  at  four  years. 

Considering  the  entire  section,  we  do  not  think  eooncil- 
men  are  included  in  the  provision  in  r^ard  to  special  elec- 
tions, but  that  they  come  under  the  general  rule  that  *^  every 
person  elected  to  fill  any  office  in  which  a  vacancy  has  oc- 
curred, shall  hold  such  office  for  the  unexpired  term  there- 
of."   1  a  &  H.,  §  7,  p.  672. 

But  tiiere  is  another  view  of  the  intention  <^  the  legisla- 
ture in  the  use  of  the  words  ^^  special  election,''  which  car- 
ries us  to  the  same  conclusion.  We  think,  at  used  in  the 
ninth  section,  the  words  refer  only  to  the  special  election 
provided  for  in  the  preceding  section,  upon  the  first  organ- 
ization of  the  city,  and  are  not  intended  to  apply  to  the 
special  elections  for  filling  vacancies,  autiiorized  by  section 
seventeen,  and  that  all  elections  held  by  virtue  of  ^e  latter 
section  come  under  the  general  provision  of  the  statute 
already  cited,  and  the  person  elected  is  entitied  to  hold  his 
office  for  the  unexpired  term  thereof. 

It  appears  by  the  record  that  the  demurrer  filed  by  the 
appellant  to  the  return  made  by  the  appellee  Nayu^  to  1^ 
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writ,  was  overruled  on  the  29th  day  of  July^  1865,  and  final 
judgment  entered  on  that  day.  At  that  date,  the  relator 
was  entitled  to  the  relief  demanded,  and  his  demurrer  should 
have  been  sustained.  As  his  term  of  office  has  now  expired, 
the  only  relief  he  can  receive  is  the  reversal  of  the  cause, 
at  the  costs  of  the  appellee  Noyes. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

jr.  B.  Belfordj  for  appellant. 


DiCKENSHEBTS  and  Another  v.  Kaufbian  and  Another. 

Attacbicext. — Motion  to  quash  a  writ  of  Attachment  levied  upon  real  es- 
tate, beoause  the  return  thereto^  though  it  showed  that  tho  oiBeer  did  not 
find  any  personal  property,  did  not  disclose  that  search  had  been  made 
for  such  property. 

Held,  that  even  were  it  granted  that  the  return  was  insufficient,  the  motion 
would  not  lie. 

Pastnbbbup. — Pi&4Di«a. — Complaint  against  A  and  B,  alleging  that  the 
defendants,  doing  business  as  partners,  under  the  style  o^  &e.,  were  in- 
debted, &c.,  for  goods  sold,  &c.  Answer  by  B,  that  no  partnership  eycr 
existed  between  himself  and  his  co-defendant,  and  that  he  did  not  pur- 
chase said  merchandise  in  any  manner. 

HeU  that  the  answor,  in  denying  the  partnership,  did  not  tender  an  imma- 
terial issue. 

Plbadinos. — How  CoNSTBUKD. — Pleadings,  under  the  code,  are  not  necessa- 
rily to  be  construed  most  strongly  against  the  pleader.  Where  substan- 
tial justice  will  be  promoted,  a  Uberal  construction  is  required. 

Saiu. — Unnecessary  particularity  of  aTcrment  in  a  complaint  will  require 
a  corresponding  exactness  in  proof,  when  the  unnecessary  matter  cannot 
be  stricken  out  without  destroying  the  right  of  action,  or  when  it  identi- 
fies the  contract,  or  fact  ayerred. 

APPEAL  from  the  Pulaski  Common  Pleas. 
Frazsb,  C.  J. — ^This  was  a  suit  bj  the  appellees  against 
the  appellants  upon  an  account  and  note.    There  was  also 
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an  attachment  of  the  real  estate  of  the  appellant  DtckeTt" 
sheds.  Judgment  went  against  the  appellant  Silvers,  by  de- 
fault, and  the  record  presents  no  question  of  which  he  can 
avail  himself  in  this  court 

Dickensheets  made  an  unsuccessful  motion  to  quash  the 
attachment,  because  the  return  thereto,  though  it  showed 
that  the  officer  did  not  find  any  personal  property,  did  not 
disclose  that  search  had  been  made  for  personal  property. 
There  was  nothing  in  the  motion,  even  if  it  were  granted 
that  the  return  was  insufficient,  for  that  would  furnish  no 
reason  for  quashing  the  writ  of  attachment. 

The  complaint  alleged  that  the  defendants,  doing  business 
as  partners,  under  the  style  of  J.  N.  Silvers  ^  Co.,  were  in- 
debted to  the  plaintiffs,  &c.,  for  goods  sold  and  delivered, 
&c.  The  account  annexed  to  the  complaint  was  against 
''LN.SUvers^Co. 

Dickensheets  apswered,  under  oath,  that  "  no  partnership 
ever  existed  between  himself  and  his  co-defendant,  and  that 
he  did  not  purchase  in  any  manner  said  merchandise." 

There  was  a  jury  trial,  and  a  general  verdict  for  Dtcken- 
sheets,  after  which  a  motion  by  the  plaintiffs  for  judgment 
upon  the  pleadings,  notwithstanding  the  verdict,  was  sus- 
tained, and  thereupon  the  court  found  the  plaintiff's  dam- 
ages  and  rendered  a  judgment  therefor. 

The  answer  was  a  very  awkward  specimen  of  pleading. 
It  does  not  bear  the  signature  of  counsel,  and  we  presume 
was  not  prepared  by  an  attorney.  Construing  it  most 
strongly  against  the  pleader,  it  is  contended  that  it  amounts 
to  nothing  as  a  bar.  But  this  is  not  necessarily  the  rule  for 
construing  pleadings  under  the  code.  When  substantial 
justice  will  be  promoted  thereby,  a  liberal  construction  is 
required.  §  90.  But  it  is  clear  that  the  partnership  be- 
tween Silvers  and  Diclcensheets  was  denied.  The  plaintiff 
had  chosen  in  his  complaint  to  allege  such  a  partnership, 
and  that  the  defendants,  as  such  partnership,  had,  in 
the  firm  name  of  "  J.  JV.  Silvers  ^  Co./^  purchased  the 
goods.    This  particularity  of  averment  in  the  complaSnt 
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was  needless,  but,  having  been  made,  it  is  argued  that  the 
plaintiffii  most  have  proved  it  as  laid,  in  order  to  recover, 
and  that  the  answer  denying  the  partnership  did  not  tender 
an  immaterial  issue,  in  view  of  the  nature  of  the  averment 
in  the  complaint. 

There  are  cases  where  unnecessary  particularity  of  aver- 
ment will  require  a  corresponding  exactness  in  proof,  to 
avoid  a  variance.  This  is  so  whenever  the  unnecessary 
matter  cannot  be  stricken  out  without  destroying  the  right 
of  action,  or  where  it  identifies  the  contract  or  fact  averred. 
In  the  case  before  us,  the  contract  sued  on  is  pleaded  as 
one  made  by  the  defendants  as  partners,  thus  distinguishing 
it  from  any  joint  contract  of  theirs,  not  made  as  partners. 
K  the  plaintiff  might  support  the  averment  by  proof  of  a 
joint  liability,  not  as  partners,  it  is  clear  that  this  form  of 
pleading  might  be  used  to  mislead.  It  seems  to  be  settled, 
that  in  such  a  case,  the  allegation  and  the  proof  must  cor- 
respond. 

The  subject  is  discussed,  and  some  of  the  authorities  col- 
lected, in  the  valuable  American  note  to  JBrisioio  v.  Wright^ 
1  Smith's  Lead.  Cases  787.  In  Springer  v.  Peterson,  1  Blackf. 
188,  it  was  held  that  in  an  action  against  partners  upon  a 
note  signed  with  the  firm  name,  a  plea  denying  the  part- 
nership was  good  on  general  demurrer,  though  bad  on  spe- 
cial demurrer,  because  it  amounted  to  the  general  issue. 
So  in  Tomlinson  v.  CoUett,  8  Blackf.  486,  where  the  plaintifts 
declared  against  the  defendants  as  partners,  for  goods  sold, 
the  general  issue  being  pleaded,  it  was  held  that  the  plain- 
tiff must  prove  the  partnership. 

The  verdict  of  the  jury  having  ascertained  that  there  was 
no  such  partnership  as  was  alleged  by  the  complaint,  and 
the  fact  of  such  partnership  being  essential  to  the  right  of 
the  plaintifis  to  recover  under  their  complaint,  Diekensheets 
should  have  had  judgment  on  the  verdict. 

The  judgment  against  Silvers  is  affirmed,  with  costs; 
that  against  DickensJieets  is  reversed,  with  costs.  Cause  re- 
manded, with  directions  to  set  aside  all  proceedings  agaiust 
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Dickensheets  Bubsequent  to  the  verdict^  and  to  reader  judg^ 
ment  thereon  in  his  favor. 

J.  W.  Iiy<my  for  appellants. 

D.  P.  Baldwiity  for  appeUee& 
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Deckdekts'  Estates. — Promissort  Notes. — Where  a  note  purporting  to 
haTe  been  made  by  a  decedent  is  filed  as  a  claim  against  the  estate,  the 
answer  of  the  administrator,  denying  its  execution,  ^eed  not  be  sworn  to, 
in  order  to  put  the  plaintiff  to  proof  of  the  execution. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Kay,  J. — ^A  claim  was  filed  against  the  estate  of  James 
JBametty  deceased,  by  the  appellee.  The  evidence  of  the  in- 
debtedness was  a  note,  which  it  was  averred  had  been  ex- 
ecuted by  the  deceased  during  his  lifetime,  and  was  still  un- 
paid. The  appellant,,  the  administratrix,  filed  an  answer 
denying  the  execution  of  the  note  by  James  BametL  This 
answer  was  not  sworn  to.  On  the  trial,  the  note  was  intro- 
duced in  evidence  over  the  objection  of  the  appellant,  with- 
out any  proof  of  its  execution. 

The  question  presented  in  this  case  has  been  passed  upon 
repeatedly  by  this  court,  and  if  the  ruling  was  not  regarded 
as  satisfactory,  the  legislature  have  had  ample  time  to 
change  the  law.  We  cannot  regard  the  question  as  any 
longer  open  for  discussion.  In  Riser  et  al.  v.  Snoddy,  AinCt^ 
7  Ind.  442,  and  Mahon^s  AdmW  v.  Sawyer^  18  Ind.  73,  it 
was  held  that  where  the  execution  of  the  note  by  the  de- 
ceased was  contested  by  the  administrator,  the  execution 
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must  be  proved,  and  that  the  provision  of  the  code  requir- 
ing the  answer  to  be  sworn  to  did  not  apply  to  this  class  of 
cases. 

The  judgment  is  reversed,  with  costs,  and  a  new  trial  or- 
dered. 

C7.  Foley ^  for  appellant. 

L.  M.  Campbdi  and  J.  V.  HacUeyj  for  appellee. 


8elch  v.  Jones. 

Tbespabs. — LiCKVSB. — ^To  an  action  of  trespaeB  for  entting  timber,  tlio  de- 
fendant answered  that  he  had  purchased  the  timber  from  plaintiff's  Tender, 
and  bad  a  parol  license  to  cut  and  take  it  away ;  that  plaintiff  knew  of 
the  license  and  acquiesced  therein. 

Jleldf  that  the  answer  was  good  as  a  plea  of  license  from  the  plaintiff. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Frazer,  C.  J. — This  was  a  suit  for  trespass  quare  clausum 
fregit^  for  cutting  and  carrying  away  timber,  &c.  The  defend- 
ant answered  that  he  had  purchased  the  timber  of  the 
plaintiff's  vendor,  one  Morrow ^  and  had  a  parol  license  from 
him  to  enter  and  take  it  away,  before  the  conveyance  of  the 
land  to  the  plaintiff,  of  which  the  plaintiff  had  notice  at  the 
time  he  purchased  the  land,  and  that  he  acquiesced  in  said 
license. 

A  demurrer  to  this  answer  was  overruled,  and  error  is 
assigned  on  that  ruling.  This  is  the  only  question  presented 
in  the  manner  required  by  the  practice  of  this  court  (rule 
10),  and  our  attention  will,  therefore,  be  confined  to  it. 

Wo  think  that  the  answer,  though  bad  in  form  for  argu- 
mentativeness, was  good  on  demurrer,  and  was  equivalent 
to  the  defense  of  license  from  the  plaintiffl    The  contract 
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for  the  timber  not  being  in  writing,  and  being  for  an  inter- 
est in  landy  was  not  good  under  the  statute  of  frauds,  and 
the  conveyance  by  Morrow  passed  the  timber  to  the  plain- 
tiff and  revoked  the  license,  which  otherwise  would  have 
been  a  good  defense  to  the  action  for  trespass.  But  acqui* 
escence  by  the  plaintiff  in  the  license  from  Morrow  was 
equivalent  to  a  new  license  from  the  plaintiff*,  and  waa  good 
as  a  defense. 

There  was  another  paragraph  of  the  answer  which  aUeged 
a  license  from  the  plaintiff.  The  same  proof  was  admissi- 
ble under  it,  and  it  would,  therefore,  have  been  no  error  if 
the  court  had  sustained  the  demurrer,  or  stricken  out  the 
paragraph  demurred  to. 

The  judgment  is  affirmed,  with  costs. 

G  C.  Nave  and  J.  S.  Miller^  for  appellant. 

L.  M.  CamTpbdl  and  J.  V.  Hadley^  for  appellee. 


OvERSTRBET  V.  DoBSON  and  Others. 

* 

Taxes — Wakbantt  Dkid. — State  and  county  taxes  are  a  lien  upon  rctl 
estate  from  the  first  day  of  January^  and  if  land  is  oonveyed  by  a  war- 
ranty deed  after  that  day,  the  Tender  is  liable  on  the  warranty  for  the 
taxes. 

APPEAL  from  the  Owen  Common  Pleas. . 

Ray,  J. — It  appears  by  the  special  finding  of  the  court  in 
this  case,  that  the  appellees  are  the  only  heirs-at-law  of 
Daniel  N.  Dobson^  deceased ;  that  said  Decern,  on  the  sixth 
day  of  January  J 1865,  sold  and  conveyed,  by  warranty  deed, 
certain  real  estate  to  the  i^pellant ;  that  there  remained  un- 
paid, of  the  purchase  money,  the  sum  of  $22  60,  which  the 
appellant  had  applied  to  the  payment  of  taxes  legally  as- 
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sessed  for  the  year  1865,  against  the  property  purchased. 
From  these  facts,  the  court  held  the  law  to  be,  that  the 
taxes  did  not  constitute  such  a  lien  upon  the  land  as  author- 
ized the  appellant  to  pay  the  amount  out  of  the  purchase 
money. 

The  statute  declares  that  ^  the  lien  of  the  State  for  all 
taxes  for  state,  county,  school,  road  or  township  purposes, 
shall  attach  on  all  real  estate  on  the  first  day  of  January^ 
annually.''    1  G.  &  H.,  §  112,  p.  99. 

The  conclusion  of  law  upon  which  the  judgment  below 
was  rendered,  being  in  evident  conflict  with  the  statute,  the 
judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  the  direction  that  judgment  be  rendered  upon  the  find- 
ing, in  favor  of  the  appellant. 

F.  T.  BrowTiy  for  appellant. 


Nbadsbhouser  v.  The  State.  LS  ?2 


CsmnrAL  Law. — Pleabinq. — In  a  criminal  proseouiion  the  defendant  may 
plead  irpeoiaUy  any  matter  in  confession  and  ayoidanoe  constitnting  a 
defense,  and  the  proper  method  to  test  the  sufficiency  of  snch  plea  is  by 
demurrer. 

Qamm. — As  in  criminal  cases  all  matters  of  defense  are  admissible  under 
the  general  plea  of  not  guilty,  the  Supreme  Court  will  not  reverse  a 
judgment  for  an  error  of  the  court  below  in  rejecting  a  special  plea. 

MoL-DAM.— -ApPOftmANT  TO  MiLL  Seat. — Where  a  mill  and  miU  seat 
ate  coaveyed  by  deed,  as  sueh,  by  metes  and  bounds,  the  dam  will  pass 
as  appurtenant  to  the  mill  seat,  though  it  is  not  included  within  the  metes 
and  bounds  glTsn,  and  does  not  abut  on  the  land  described. 

SaiIe. — BvTDXHcs. — ^In  a  prosecution  for  a  nuisance,  in  the  erection  and 
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oontinuanoe  of  »  mill-dam,  the  defendant  justified  under  an  act  of  the 
legislature  autheriiing  his  grantor  to  construct  the  dam.  The  deeda 
given  in  eyidenoe  to  show  the  defendant's  title  described  only  the  mill 
seat  by  metes  and  bounds,  and  to  show  his  title  to  the  dam,  the  defend- 
ant offered  to  prove  that  the  dam  was  built  by  the  person  to  whom  the 
legislative  grant  was  given,  and  that  he  and  his  grantees  had  over  ainee 
been  in  possession  under  a  claim  of  right  from  him. 

ntldy  that  the  evidence  offered  was  competent,  and  was  sufficient  evidence 
of  title  against  all  other  persons  except  the  owners  of  the  banks. 

Navigable  Stkxaxs. — Oedinancb  or  1787. — Under  article  4  of  the  ordi- 
nance of  1787,  the  navigable  waters  leading  into  the  Mwin^fi  and  SL 
Lawrence  rivers,  &c.,  cannot  be  obstructed  by  State  authority,  but  the  op- 
eration of  the  act  and  the  power  of  Congress  over  this  subject  is  limited  to 
those  streams  which  are  channels  of  commerce  between  the  States — such 
as  are  navigable  in  fact  for  vessels  of  commerce  coming  out  of  and  re- 
turning into  the  navigable  waters  of  other  States,  by  continuous  voyages. 

Saue. — Judicial  Notice. — The  courts  will  take  judicial  notice  of  the 
navigability  of  streams,  as  a  part  of  the  common  public  history  of  the 
country. 

Same. — Wabasii  Rivee. — The  Wabath  river,  where  it  passes  through  Adam» 
county,  in  this  State,  is  not  a  navigable  stream. 

Same. — Nuisance. — Mill-dam. — ^Wherever,  in  the  course  of  a  stream, 
it  ceases  to  be  a  public  highway  for  commerce  between  this  and  other 
States,  at  that  point  its  national  character  terminates,  and  above  that  it 
is  within  the  exclusive  jurisdiction  of  the  State,  and  a  legislative  act  au- 
thorizing its  obstruction  by  a  mill-dam  is  a  good  defense  to  a  proaeontion 
for  a  nuisance. 

Nayioadle  Stseau. — A  stream  cannot  be  said  to  be  navigable  in  the  legal 
sense  of  the  term,  unless  it  be  of  such  a  character  as  to  be  useful  to  the 
public  as  a  channel  of  travel  or  commerce. 

Save.  —  Mill-dam.  —  When  an  act  provides  that  a  dam  shall  be  built 
with  a  suitable  slope  or  lock,  so  as  not  to  interrupt  navigation,  the 
omission  to  provide  such  slope  or  look  will  not  deprive  the  party  of  the 
benefit  of  the  law,  when  it  does  not  appear  that  any  person  since  the  erec- 
tion of  the  dam  has  either  attempted  or  desiiyd  to  navigate  the  river  at 
that  point,  and  especially  when  it  is  clear  that  it  never  was  used,  or  was 
capable  of  being  used,  as  a  navigable  highway,  in  the  proper  sense  of 
the  term. 

APPEAL  from  the  Huntington  Common  Pleas. 

•Elliott,  J. — In  8q>tember^  1864,  an  affidavit  and  informa- 
tion were  filed  against  Neaderhouser^  the  appellant,  chaining 
him  with  keeping  and  maintaining  a  public  nuisance,  at 
said  county,  by  keeping  and  maintaining  a  mill-dam  across 
the  Wabash  river  therein. 
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The  complaint  alleges  that  the  Wabash  river,  which  passes 
through  the  county  of  Adams^  has  always  been  a  navigable 
stream  in  and  through  said  county,  for  canoes,  pirogues, 
rafts  and  small  water-craft,  and  that  prior  to  the  keeping 
and  maintaining  a  mill-dam  across  said  stream,  by  the  de- 
fendant, NeaderhottscTy  the  citizens  of  said  county  and  the 
public  generally,  "  rowed,  steered  and  propelled  their  ca- 
noes, pirogues,  rafts  and  other  water-craft,  up  and  down 
said  river,  in  said  county,  without  let  or  hindrance ; "  that 
said  Neaderhouscry  ou  the  1st  day  of  January^  1863,  and  con- 
tinually thereafter,  until  the  filing  of  said  information,  un- 
lawfully and  without  authority,  continued  and  maintained  a 
mill-dam  in  and  across  said  river,  of  the  hight  of  six  and  a 
half  feet,  at  the  town  of  Buena  VistUy  in  said  county. 

It  is  claimed  in  the  information  that  maintaining  said 
dam  is  a  public  nuisance,  for  the  following  reasons : 

1.  That  the  navigation  of  the  river  is  thereby  obstructed, 
and  the  citizens  of  said  county  and  the  public  generally 
arc  prevented  from  navigating  the  sam&  with  their  canoes, 
pirogues,  &c. 

2.  That  the  water  in  said  river  is  thereby  turned  back 
and  flowed  upon  the  bottom  lands  lying  along  said  stream, 
belonging  to  various  persons,  who  are  named,  whereby  said 
lands  are  rendered  damp,  wet,  and  unfit  for  cultivation. 

3.  That  the  water  of  said  stream  is  thereby  flowed  npon 
and  over  certain  stone  quarries,  situate  in  the  bed  and 
banks  of  said  river,  above  the  dam,  belonging  to  JUartiiij 
Peter  and  Silas  Kizer,  thereby  rendering  said  quarries  inac- 
cessible, to  the  great  damage  of  the  owners  thereof. 

4.  That  the  water  of  the  river  is  thereby  flowed  back 
upon  and  over  a  public  highway,  known  as  the  Fort  Becov- 
ery  and  Huntington  State  Road,  rendering  the  same  impass- 
able. 

5.  That  said  dam  causes  the  water  to  flow  back  and  up 
said  stream  for  a  distance  of  ten  miles,  and  creates  a  great 
pool  of  stagnant  water,  thereby  causing  unwholesome 
smells  and  miasma,  which  renders  the  atmosphere  in  the 
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vicinity  of  said  stream  unwholesome  and  noxious^  whereby 
the  citizens  of  said  county,  living  along  said  stream  and  in. 
the  vicinity  of  said  stagnant  water,  are  made  sick  and  ren- 
dered unhealthy. 

6.  That  by  reason  of  the  water  being  so  dammed  up, 
the  channel  of  the  stream  above  the  dam  is  filling  up  with 
logs,  timber,  leaves,  &c.,  thereby  lessening  the  hight  of  the 
banks,  and  rendering  the  bottom  lands,  along  said  stream, 
more  liable  to  overflow,  and  less  fit  for  cultivation,  to  the 
great  damage  of  the  owners  of  said  lands  and  the  citizena 
of  said  county. 

A  change  of  venue  was  granted,  and  the  cause  transfer- 
red to  the  Court  of  Common  Pleas  of  Huntington  county. 

The  defendant  moved  the  court  to  strike  out  of  the  in- 
formation all  that  part  thereof  relating  to  the  matters  refer- 
red to  above  in  the  2d,  8d  and  6th  specifications,  on  the 
ground  that  said  matters  were  irrelevant  and  immaterial ; 
which  motion  was  overruled,  and  the  defendant  excepted. 

The  defendant  th^n  pleaded  not  guilty,  and  also  a  special 
plea,  which  was  as  follows :  "  The  defendant,  for  further 
and  special  plea  to  said  information,  says,  that  by  an  act  of 
the  General  Assembly  of  the  State  of  Indiana^  entitled  an 
act  to  authorize  William  McDoweUj  of  the  county  of  AdamSy 
to  erect  a  miU-dam  across  the  Wabash  river,  in  said  county 
of  AdamSf  which  act  was  approved  January  2,  1850,  and 
was  in  these  words,  to-wit : 

*  Section  1.  Be  it  enacted  by  the  General  Assembly  of  Hue 
State  of  Indiana,  That  William  McDoweUy  of  the  county  of 
AdamSy  be,  and  he  is  hereby,  authorized  to  erect  and  keep 
up  a  mill-dam  across  the  Wabash  river,  in  Hartford  township, 
in  said  county  of  Adams j  not  to  exceed  six  feet  in  hight, 
with  suitable  slope  or  lock,  so  as  not  to  interrupt  the  navi- 
gation of  said  river,  when  the  river  is  in  a  proper  stage  for 
the  same. 

^  Section  2.  This  act  to  be  in  force  from  and  after  its 
publication.' 

^^  The  said  WUliam  McDowell  was  authorized  to  erect  and 


NOVEMBER  TERM,  1867.  261 

Neftderhoufcr  v.  The  Bute. 

keep  up  a  mill-dam  across  said  Wabash  riyer,  iu  said  county 
of  Adams.  And  defendant  avers  that  said  William  Mc- 
DoweUy  under  and  by  authority  of  said  act,  and  in  conform- 
ity therewith,  built  a  mill-dam  across  sdd  Wab€Lsh  river,  in 
the  year  1850,  not  exceeding  six  feet  in  hight,  with  a  suita- 
ble slope  or  lock,  so  as  not  to  interrupt  the  navigation  of 
said  river,  when  the  river  was  in  a  proper  stage  for  the 
«ame ;  which  mill-dam  still  exists,  and  is  the  identical  mill- 
dam  mentioned  in  the  information.  And  defendant  avers 
that  that  part  of  the  said  Wabash  river  lying  within  the 
flud  county  of  Adams,  and  above  the  said  mill-dam,  is  not 
and  never  has  been  navigable  for  vessels  coming  from  and 
going  to,  by  continuous  voyages,  the  navigable  waters  of 
other  States  of  the  United  States  than  the  State  of  IndiaAa. 
And  the  defendant  further  says,  that  on  said  1st  day  of 
Januarj/j  1863,  and  from  thence  hitherto,  he  has  been  in 
possession  of  said  mill-dam  and  the  mill  to  which  it  is  sub- 
servient, as  the  legal  owner  of  the  same,  under  title  by  valid 
conveyance  from  said  WHliam  McDowdl,  and  that  he  has 
since  the  1st  day  of  January^  1863,  kept  and  maintained 
said  mill-dam  in  strict  conformity  with  said  act,  in  the  same 
place  where,  and  exactly  as,  it  was  originally  built,  not  ex- 
ceeding six  feet  in  hight,  and  provided  with  a  suitable  slope 
or  lock,  so  as  not  to  interrupt  the  navigation  of  said  river, 
when  the  said  river  is  in  a  proper  stage  for  the  same." 

On  motion  of  the  attorney  for  the  State,  the  court  struck 
out  the  second  plea,  to  which  the  defendant  excepted. 

There  was  a  trial  by  jury,  and  verdict  as  follows :  "  We, 
the  jury,  find  the  defendant  guilty,  and  assess  his  damages 
at  the  sum  of  one  dollar." 

A  motion  for  a  new  trial  was  overruled,  and  judgment 
was  rendered  on  the  verdict,  and  also  that  the  mill-dam 
*'be  removed  and  abated." 

Errors  are  assigned  on  the  action  of  the  court  in  refusing 
to  strike  out  parts  of  the  information  as  irrelevant,  and  in 
striking  out  the  defendant's  second  plea ;  and  also  in  refus- 
ing to  grant  a  new  trial,  because  the  finding  of  the  jury 
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was  contrary  to  law,  and  to  the  evidence  in  the  case ;  and 
for  various  alleged  errors  of  law  occurring  at  the  trial,  and 
excepted  to  at  the  time,  in  the  admission  of  improper  evi- 
dence on  the  part  of  the  State,  and  in  refusing  to  admit 
proper  and  material  evidence  offered  by  the  defendant ;  giv- 
ing  improper  instructions  to  the  jury,  and  refusing  proper 
ones  asked  by  the  defendant. 

In  the  view  we  take  of  the  case,  it  will  not  be  necessary 
to  examine  all  the  questions  discussed  by  counsel.  It  may 
be  remarked,  in  reference  to  the  action  of  the  court  in 
striking  out  the  defendant's  second  plea,  that  we  are  not 
aware  of  any  statute,  or  rjale  of  law,  prohibiting  the  defend- 
ant, in  a  criminal  prosecution,  from  pleading  specially  any 
m&tter  in  confession  and  avoidance  constituting  a  defense. 
The  statute  provides,  in  such  cases,  that  the  defendant  may 
plead  the  general  issue  orally,  which  shall  be  entered  on  the 
minutes  of  the  court,  and  under  it  every  matter  of  defense 
may  be  proved.  2  G.  &  H.,  §  97,  p.  413.  But  this  does 
not  prohibit  the  defendant  from  setting  up  any  matter  in 
confession  and  avoidance,  constituting  a  valid  defense,  by 
special  plea.  Here  the  plea  confesses  the  matters  charged, 
and  attempts  to  justify  them  under  an  act  of  the  legisla- 
ture, and  it  was  error  to  reject  it  on  motion.  It  was  not  a 
mere  argumentative  denial  of  the  matters  charged  in  the 
information,  but  a  confession  of  them,  and  if  the  facts. set 
up  in  justification  were  not  sufficient,  the  objection  should 
have  been  taken  by  demurrer.  The  act  of  the  legislature, 
set  out  in  the  plea,  authorized  William  McDowell  to  erect 
and  maintain  a  mill-dam  across  the  WabcLsh  river,  in  Hartford 
township  in  Adams  county,  and  an  objection  is  taken  to  the 
plea,  because  it  does  not  allege  that  the  dam  in  controversy 
was  built  in  Hartford  township.  It  is,  however,  averred 
that  McDowell  built  the  dam  under  said  act,  "and  in  con- 
formity therewith,"  which  makes  it,  in  that  respect,  suffi- 
ciently certain.  The  sufficiency  of  the  plea,  as  a  defense  to 
the  prosecution,  is  not  properly  raised  by  the  motion  to  re- 
ject it.    And,  though  we  are  of  opinion  that  the  facts  al- 
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leged  are  sufficient  to  bar  the  prosecution  (the  reasons  for 
which  will  presently  appear  in  the  discussion  of  the  ques- 
tion in  another  form),  we  would  not  reverse  the  judgment 
for  the  error  of  the  court  in  striking  it  out,  because,  as  the 
defendant  could  properly  give  the  same  matters  in  evidence 
under  the  plea  of  not  guilty,  he  was  not  injured  or  preju- 
diced in  his  defense  by  the  error. 

It  was  proved  on  the  part  of  the  State,  that  the  defendant 
liad  maintained  the  mill-dam  for  the  period  charged  in  the 
information,  and  that  the  dam  caused  the  water  to  flow 
back  in  the  stream,  in  an  ordinary  stage,  for  a  distance  of 
from  seven  to  ten  miles,  whereby  it  became  comparatively 
a  stagnant  pool.  There  was  also  evidence  tending  to  prove 
that  it  was  injurious  to  the  health  of  those  living  in  the  vi- 
cinity of  the  river  above  the  dam ;  that  in  times  of  heavy 
rains  it  caused  the  river  to  overflow  its  banks  sooner,  and 
the  overflow  continued  longer,  than  before  the  erection 
of  the  dam,  and  that  it  rendered  the  bottom  lands  along 
the  river,  above  the  dam,  more  wet  and  unfit  for  cultiva- 
tion, and  that  at  times  it  caused  a  public  road  running 
near  the  river  to  become  flooded  with  water,  and  thereby 
rendered  impassable ;  but,  in  reference  to  all  these  latter 
matters,  the  evidence  was  very  conflicting. 

The  defendant  gave  in  evidence : 

1.  The  act  of  the  legislature  authorizing  William  Mc- 
Dowell to  erect  and  maintain  a  mill-dam  across  the  Wabash 
river,  being  the  same  act  set  out  in  his  second  plea. 

2.  A  deed  from  Robert  Simerson  to  William  McDowell  for 
the  mill  seat,  containing  about  one  acre,  dated  April  6th, 
1853. 

8.  A  deed  from  McDowell  to  Ephraim  Parker j  dated  April 
6th,  1858,  for  the  same  property ;  and, 

4.  A  deed  from  Parker  to  the  defendant,  for  the  same 
property,  dated  January  10th,  1856. 

The  description  of  the  property  conveyed  is  the  same  in 
all  the  deeds.  It  is  a  description  of  a  tract  of  land  by  metes 
and  bounds,  containing  about  an  acre.  The  tract  is  described 
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by  commencing  at  the  northwest  corner,  which  19  called  the 
<'  northwest  comer  of  the  mill  seat."  The  evidence  ehows 
that  McDowell  built  a  mill  on  the  tract  of  land  described  in 
those  deeds,  and,  also,  in  1850  built  the  mill-dam  described 
in  the  information,  across  the  Wabash  river.  The  dam  and 
mill  are  very  close  together,  but  it  appears  that  the  dam  is 
not  on  the  land  described  in  the  deeds. 

At  a  proper  time  in  the  progress  of  the  trial,  the  defend- 
ant offered  to  prove  by  a  witness,  then  on  the  stand,  ^^that 
McDotodl  held  possession  of  the  mill  and  dam,  at  the  time 
he  built  the  same  and  afterwards,  under  a  claim  of  tide  in 
tee  simple  in  himself,  and  that  Efpkraim  Parker  and 'the  de- 
fendant have  held  possession  successively  of  the  said  dam 
and  mill  ever  since  said  McDowell  went  out  of  possession, 
under  a  claim  of  title  in  themselves  from  said  McDoweU;  but 
the  court  refused  to  permit  said  evidence  to  be  given  to  the 
jury.  And,  in  this  connection,  the  court  subsequently  in- 
structed the  jury,  ^'that  the  right  that  McDowdl  had  to 
maintain  said  dam,  if  any,  could  only  be  conveyed  by  deed 
in  writing." 

We  think  the  court  erred  in  excluding  the  evidence  of- 
fered, and  also  in  giving  to  the  juiy  the  foregoing  instruc- 
tions. It  is  not  controverted  that  McDowell  built  the  dam 
under  the  authority  conferred  on  him  by  the  act  of  the  Leg- 
islature, that  he  also  built  the  mill  on  the  land  described  in 
the  deeds  given  in  evidence,  and  that  he  subsequently  sold 
and  conveyed  the  land  with  the  mill  upon  it.  He  bought 
and  sold  the  land  as  a  mill  seat,  and  the  dam,  or  at  least  all 
the  right  McDowell  had  in  it,  passed  to  Parker  under  the 
deed  to  him,  and  from  Parker  to  the  defendant,  as  appurte- 
nant to  the  mill.  But,  in  any  event,  the  defendant  should 
have  been  permitted  to  prove  that  McDowM  was  in  pos- 
session of  the  dam  under  a  claim  of  title  in  fee,  at  the  time 
of  the  sale  and  conveyance  to  Parker^  and  that  Parker  and 
the  defendant  had,  since  that  time,  been  in  possession  suc- 
cessively under  a  claim  of  title  in  themselves,  under  JCe- 
DoweU,    Nor  was  it  necessary  to  the  defendant's  def^mae 
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that  he  should  hold  a  title  to  the  dam  by  deed  through  Mc^ 
DoweU.  It  must  be  recollected  that  this  is  not  a  controversy 
between  the  defendant  and  a  party  claiming  to  be  the  owner 
of  the  land  on  which  the  dam  is  built,  but  a  criminal  pros- 
ecution against  the  defendant  for  a  nuisance  in  maintaining 
the  dam.  The  dam  was  built  by  McDowell^  claiming  the 
right  to  build  and  maintain  it  under  a  special  act  of  the 
l^islature.  The  State  proved  that  the  defendant  was  in 
possession  of  the  dam,  and  had  continued  and  maintained  it 
for  more  than  a  year  prior  to  the  commencement  of  the 
prosecution.  The  defendant  proved  that  he  had  been  in 
possession  of  it  ever  since  1856,  and  proposed  to  go  farther, 
and  prove  that  he  and  Parker^  imder  whom  the  defendant 
immediately  claims,  had  so  been  in  possession  since  AprUy 
1853,  under  a  claim  of  right  in  themselves  under  McDowdl^ 
and  we  think  it  was  competent  evidence,  and  should  have 
gone  to  the  jury.  The  possession  of  the  defendant,  under 
a  claim  of  right  from  McDowell^  was  a  sufficient  title  against 
all  other  persons  except  the  owner  of  the  banks  of  the 
river  against  which  the  dam  was  abutted ;  and  if  they  be- 
longed to  McDowell  at  the  date  of  the  deed  from  him  to 
Parker  J  then  the  dam  passed  by  that  deed  as  appurtenant  to 
themilL 

This  brings  us  to  the  consideration  of  the  principal  ques- 
tion involved  in  the  case,  namely :  Was  the  dam  built  in 
compliance  with  the  act  of  the  legislature,  and,  if  so,  does 
it  constitute  a  defense  to  this  prosecution  7 

The  court  charged  the  jury,  if  they  found  from  the  evi- 
dence that  the  Wabash  is  of  Uiat  class  of  streams  which  are 
navigable  in  £act  for  vessels  coming  out  of  and  returning  to 
the  navigable  waters  of  other  States,  by  continuous  voyages, 
that  they  need  proceed  no  further  in  their  investigations, 
for  the  legislature  had  no  right  to  authorize  its  obstruction, 
and  it  would  be  their  duty  to  find  the  defendant  guilty. 

The  fourth  article  of  the  ordinance  of  Congress  of  July 
18ih,  1787,  ^^  for  the  government  of  the  territory  of  the 
JJwUed  States  northwest  of  the  river  Ohio"  declares  that 
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"  the  navigable  waters  leading  into  the  Mississippi  and  S. 
LawrencCy  and  the  carrying  places  between  the  same,  shall 
be  common  highways,  and  forever  free,  as  well  to  the  in- 
habitants of  said  territory  as  to  the  citizens  of  the  United 
States,  and  those  of  any  other  State  that  may  be  admitted 
into  the  confederacy,  without  tax,  impost,  or  duty  therefor/' 

This  ordinance,  though  passed  prior  to  the  constitution 
of  the  United  States,  has  been  recognized  and  adopted  bj 
subsequent  acts  of  Congress,  so  far  as  it  relates  to  naviga- 
ble streams,  so  as  to  give  it  the  force  of  a  subsisting  law  of 
the  United  States.  Depeio  v.  The  Board  of  Tmstees  of  the 
Wabash  and  Erie  Canal,  5  Ind.  8,  and  cases  there  cited. 

The  power  conferred  on  Congress  by  the  constitution  of 
the  United  States,  sec.  8,  art.  1,  "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes,''  includes,  as  a  necessary  incident,  the  power 
to  keep  open  and  free  the  national  channels  of  that  com- 
merce. Gibbons  v.  Ogden,  9  Wheat.  1 ;  TIxe  State  of  Penn* 
sylvania  v.  The  Wheeling,  ^c.,  Bridge  Co.,  18  Howard  518; 
Depew  V.  The  Board  of  Trustees  of  the  Wabash  and  Erie  Ca- 
nal, supra. 

Congress  having  exercised  this  power  by  declaring  that 
the  navigable  waters  leading  into  the  Mississippi,  ^c,  shall 
be  common  highways,  and  forever  free  to  the  citizens  of  all 
the  States,  the  navigation  of  such  streams  cannot  be  mate- 
rially obstructed  by  state  authority.  But  this  power  of 
Congress  is  confined  to  those  streams  which  are  channels 
of  commerce  between  the  States;  such  as  are  navigable, 
in  fact,  for  vessels  of  conmierce  coming  out  of,  and  return- 
ing into,  by  continuous  voyages,  the  navigable  waters  of 
other  States. 

The  Mississippi,  and  its  navigable  tributaries,  extending 
from  the  Oulf  of  Mexico,  in  almost  every  direction,  for 
thousands  of  miles  into  the  interior  of  a  most  fertile  and 
productive  country,  are  great  public  thoroughfares,  or  chan- 
nels of  commerce,  which,  for  the  purposes  of  navigation, 
are  the  common  property  of  all  the  States,  a  large  number 
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of  which  are  immediately  interested  m  their  free  naviga- 
tion. Sach  streams  are  national  in  their  character,  and 
should  not  be  so  subject  to  State  authority  as  to  render  their 
free  navigation  liable  to  obstruction,  or  their  value  as  great 
commercial  highways  to  be  lessened. 

The  courts  take  judicial  notice  of  such  streams,  as  they 
form  a  part  of  the  geography  of  the  country,  and  their  nav- 
igability is  known,  as  forming  a  part  of  the  common  public 
history.  For  instance,  we  take  judicial  notice  that  the  Ohio 
river,  forming  the  southern  boundary  of  the  State,  and  the 
Wahashj  for  some  distance  above  its  confluence  with  the 
OhiOj  are  navigable  for  vessels  freighted  with  commerce, 
and  that  they  are  used  as  commercial  highways  in  the  trade 
and  commerce  between  difi'erent  States.  But,  as  to  the  TTa- 
bashj  this  historic  character  ceases  far  below  the  county  of 
Adams,  and  the  evidence  in  the  case  leaves  no  pretext  for 
claiming  for  its  navigation  in  that  county  a^national  char- 
acter. Nor  is  such  a  character  claimed  for  it  in  the  infor- 
mation, which  only  alleges  that  it  is  navigable  in  and  through 
Adams  county,  "  for  canoes,  pirogues,  rafts  and  small  water- 
craft."  The  instruction  copied  above  was  not,  therefore, 
applicable  to  either  the  issue  or  the  evidence  in  the  case, 
and  should  not  have  been  given.  Its  form,  too,  was  well 
calculated  to  deceive  and  mislead  the  jury.  It  seems  to 
ignore  entirely  the  question  of  the  navigable  c^iaracter  of 
the  river  in  Adams  county,  and  informs  the  jury  that  if  the 
Wabash  is  of  that  class  of  streams  navigable  in  fact  for  ves- 
sels coming  out  of  and  returning  to  the  navigable  waters  of 
other  States  by  continuous  voyages,  they  need  proceed  no 
further,  but  should  find  the  defendant  guilty. 

That  the  lower  Wabash^  for  a  considerable  distance,  is  a 
navigable  stream  of  the  character  described,  could  not  be 
controverted,  and  the  jury  might  readily  infer  from  the  in- 
gf/ruction,  that  if  such  national  character  once  attached  to 
the  stream,  it  would  necessarily  continue  to  its  source ;  but 
such  is  not  the  law.  Wherever,  in  the  course  of  the  stream, 
it  ceases  to  be  a  public  highway  for  the  commerce  between 
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this  and  other  States,  at  that  point  its  national  character 
terminates,  and  above  that  it  is  within  the  exclusive  juris- 
diction of  the  State. 

Streams,  where  they  are  only  navigable  for  certain  kinds 
of  inferior  craft,  or  for  certain  distances  within  the  State, 
and  where  they  are  not  visited  by  vessels  of  commerce  com- 
ing from  and  going  to  the  navigable  waters  of  other  States, 
by  continuous  voyages,  are  subject  only  to  the  jurisdiction 
of  the  State,  and  the  legislature,  in  its  own  discretion,  may 
authorize  their  obstruction,  at  pleasure,  when  deemed 
proper  for  the  public  good.  Depew  v.  The  Board  of  ThtS" 
teeSy  ({*c.,  supra ;  Butler  et  al.  v.  The  State^  6  Ind.  165.  Sach, 
at  most,  is  the  character  of  the  Wabash  in  Adams  county, 
if,  indeed,  it  can  be  called  a  navigable  stream  at  that  point, 
in  any  sense  of  the  term. 

Whether  a  prosecution  for  a  nuisance,  under  the  hivrs  of 
the  State,  can  be  maintained  against  a  person  for  obstruct- 
ing the  navigation  of  a  tiver  of  a  national  character,  within 
the  State,  but  over  which  the  State  has  no  jurisdiction, 
when  such  obstruction  is  expressly  authorized  by  an  act  of 
the  legislature,  we  need  not  here  decide,  as  we  do  not  think 
the  question  is  presented  under  the  facts  of  the  case.  It 
was  held  in  Ck»:  v.  The  State,  8  Blackf.  193,  that  such  an  act 
of  the  legislature  was  no  defense  to  such  a  prosecution. 
That  such  an  enactment  would  be  no  defense  to  a  suit  for  a 
private  injury  caused  by  the  obstruction,  or  to  a  civil  suit  to 
abate  it  as  a  nuisance,  there  can  be  no  doubt.  But  for  the 
State  to  punish  a  party  criminally  for  an  act  which  the  leg- 
islature had  expressly  afithorized,  is  a  very  different  ques- 
tion. 

It  is,  however,  well  settled  that  where  a  navigable  stream 
within  the  State,  and  subject  to  its  exclusive  jurisdiction, 
is  obstructed  by  a  dam,  or  otherwise,  in  pursuance  of  legis- 
lative authority,  though  the  health  of  the  neighborhood  may 
be  thereby  impaired,  or  other  injuries  result  to  persons  re- 
siding in  the  vicinity,  the  party  making  the  obstruction  is 
not  thereby  subject  to  a  prosecution  for  erecting  or  miun- 
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taining  a  pubUc  nuisance,  nor  can  the  dam^  or  other  ob- 
struction, be  abated  as  such.  Depeu)  v.  The  Board  of  Trus- 
teesj  ^c,  and  Butler  v.  The  State^  supra ;  StougUon  v.  The 
^aiCy  5  Wis.  291.  See,  also,  Sdrris  v.  Thompsoriy  9  Barb. 
350 ;  The  People  v.  iair,  34  Barb.  614 ;  Barnes  v.  The  City 
of  Baeinej  4  Wis,  494 ;  WilliaTns  v.  The  New  York  Central 
RaUroad  Co.,  18  Barb.  222. 

The  act  of  the  legislature  authoriziiig  McDowell  to  erect 
and  maintain  the  dam,  provided  that  it  should  not  exceed 
six  feet  in  hight,  ^'  with  suitable  slope  or  lock,  so  as  not  to 
interrupt  the  naviga|;ion  of  said  river,  when  the  river  is  in 
a  proper  stage  for  the  same."  The  evidence  shows  very 
clearly  that  the  dam  is  not  to  exceed  six  feet  in  hight,  but 
it  is  insisted  by  the  counsel  representing  the  State,  that  the 
dam  does  not  contain  such  a  slope  or  lock  as  to  admit  of 
the  passage  of  boats,  and  that  the  act,  therefore,  affords  no 
protection.  The  witnesses  who  testify  in  reference  to  this 
point,  all  admit  that  in  the  construction  of  the  dam,  a  space 
was  left  at  one  end,  between  the  end  of  the  dam  proper  and 
the  fore-bay,  of  su^cient  width  to  pass  any  craft  that  could 
navigate  the  stream  at  that  point.  This  space  is  filled  by 
means  of  thick  plank,  the  ends  of  which  pass  down  in 
grooves,  and  can  be  drawn  out.  Some  of  the  witnesses, 
however,  seemed  to  think  that  the  pressure  of  the  water 
against  the  lower  planks  would  prevent  them  from  being 
drawn  by  any  reasonable  force. 

We  place  very  little  stress,  however,  upon  this  provision 
of  the  act.  The  object  of  it  was  to  protect  the  navigation 
of  the  stream,  to  such  as  might  desire  to  use  it  for  that  pur- 
pose ;  but  it  does  not  appear  by  the  evidence  that  any  per- 
son, since  the  erection  of  the  dam,  has  either  attempted  oi 
desired  to  navigate  the  river  at  that  point.  Indeed,  it  seems 
clear  from  the  evidence,  that  it  never  was  used,  or  was  ca- 
pable of  being  used,  as  a  navigable  highway,  in  fact,  in  that 
county,  in  the  proper  sense  of  the  term.  True,  it  is  shown 
that  in  the  early  settlement  of  the  county,  when  it  was  a 
dense  and  almost  unbroken  forest,  without  roads  or  public 
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highways  of  any  kind,  with  a  population  consisting  of  a  few 
pioneers  sparsely  scattered  over  its  territory,  persons  did 
occasionally  pass  up  and  down  the  stream  in  canoes  and 
pirogues.  A  few  extracts  from  the  evidence  will  suffice  to 
present  the  facts  on  this  point  in  a  proper  light. 

Abram  StudabakcVj  a  witness  for  the  State,  testifies  that 
*^  the  river  was  used  some  by  canoes  and  rafts  before  the 
dam  was  built  It  cannot  now  be  used  because  of  the  dam." 

liobcrt  Simisonj  another  one  of  the  State's  witnesses,  testi- 
fies that  "  before  the  dam  was  built,  people  used  to  travel  up 
and  down  the  river  some  in  canoes..  I  suppose  that  the 
disuse  of  the  river  for  navigation  is  mainly  awing  to  the 
improvement  of  the  roads,  so  that  persons  can  go  about  in 
wagons." 

James  Clendening  testifies  that  ^'  the  river  never  was  used 
much  for  navigation.  Persons  used  to  pass  up  and  down 
occasionally  in  canoes.  There  has  been  no  attempt  to  nav- 
igate it  of  late  years." 

Josephus  Martin  says :  "  The  river  has  never  been  much 
used  for  navigation.  People  would  occasionally  pass  along 
in  a  canoe.  I  have  rafted  timber  down  it  since  tiie  dam  was 
built.  There  were  natural  obstructions  that  were  harder  to 
pass  than  the  dam." 

Benjamin  Brown  says :  ^^  I  have  lived  near  the  dam  for 
twenty-seven  years.  The  river  has  never  been  used  as  a 
highway  to  speak  of.  Persons  have  occasionally  passed  in 
skiffs  and  canoes.  When  the  water  is  high  enough  for  raft- 
ing, a  raft  could  pass  over  the  dam  without  difficulty.  All 
the  travel  has  of  late  years  been  by  the  roads,  and  always 
was  with  rare  exceptions.  The  river  has  never  been  used 
by  anything  but  canoes  and  such  like  crafb,  and  only  for 
short  distances  inside  the  State." 

A  stream  cannot  be  said  to  be  navigable,  in  the  legal 
sense  of  that  term,  unless  it  be  of  such  a  character  as  to  be 
useful  to  the  public  as  a  channel  of  trade  or  commerce.  In 
Ledyard  v.  Ten  Eycky  36  Barb.  102,  it  was  held  that  Cozen- 
oma  LalcCj  which  is  five  miles  in  length  and  three-fourths  of 
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a  mile  wide,  was  not  a  navigable  water.  Campbell,  J., 
said :  '^  It  is  not,  in  the  language  of  Lord  Hale,  a  highway 
for  man  or  goods,  or  both,  from  one  inland  town  to  another. 
It  is  too  small  to  be  of  any  practical  use  in  navigation."  Sec, 
also,  31organ  v.  Kingy  30  Barb.  1 ;  Shaw  v.  Craicfordj  10 
John.  236. 

In  the  case  at  bar,  the  court  instructed  the  jury  that  no 
right  to  maintain  the  dam  could  be  claimed  under  the  act, 
unless  the  condition  as  to  the  slope  or  lock  was  fully  com- 
plied with,  and  that  it  would  make  no  difierejice  whether, 
as  a  matter  of  fact,  any  person  was  prevented,  in  the  navi- 
gation of  said  river,  from  passing  said  dam,  but  on  that 
point  the  inquiry  should  be,  could  a  person  have  conve- 
nieutly  passed  up  and  down  said  river  at  suitable  stages  of 
the  water  for  navigation,  with  such  craft  as  were  usual  to 
the  river,  without  interruption,  if  they  had  so  desired? 
And,  at  the  same  time,  refused  to  instruct  the  jury,  at  the 
request  of  the  defendant,  as  follows : 

"  If  the  Wabash  river  was  not,  at  the  time  laid  in  the 
information,  which  is  the  Ist  of  January^  1863,  and  has  not 
been  since,  of  any  actual  or  practical  public  utility  what- 
ever, as  a  highway  for  navigation,  the  defendant  will  not 
be  liable  to  punishment  for  obstructing  its  navigation 
merely." 

By  the  instruction  thus  given  to  the  jury,  and  the  refusal 
to  give  that  asked  by  the  defendant,  the  court  virtually  di- 
rected the  jury  that  they  must  convict  the  defendant  for 
maintaining  the  dam  as  an  obstruction  to  the  navigation  of 
the  river,  unless  the  dam  contained  a  lock  or  slope  as  re- 
quired by  the  act,  although  they  might  find,  from  the  evi- 
dence, that  the  river  was  not  of  any  practical  public  utility 
whatever,  as  a  highway  for  navigation,  and  notwithstand- 
ing it  should  further  appear  that,  in  fact,  no  person  had 
been  prevented  from  or  obstructed  in  the  navigation  of  said 
stream.  This  was  clearly  erroneous.  If  no  one  was  prevent- 
ed or  interrupted  in  the  navigation  of  the  river,  then  there 
was,  in  that  respect,  ^'  no  obstruction  to  the  free  use  of  prop- 
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erty,"  no  iiyury  doDO,  and  coneeqnentlj  there  was  no  nui- 
sance, by  obstructing  the  navigation. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial  in  accordance  with  this  opinion. 

A.  G.  PorteVy  B.  Harrison  and  W.  P.  Fishback,  for  appel- 
lant. 

D.  StudabakeTj  for  appellee.  ^ 


Stbphenson  v.  The  Stats. 

ISMOTXXiiTd— In  ft  triftl  for  Tiolaiion  of  the  Sabbath^  the  indictment,  ftmoag 
other  ftvermente,  charged  that  the  defendant  was  OTer  the  age  of  fourteen 

years.  "^^^^ 

ffeld,  that  the  age  of  the  accused  must  l^^i^en  by  sworn  testimony,  and 
that  the  court  or  jury  could  not  determine  this  fact  for  themselTcs  from 
the  personal  appearance  of  the  aooused  alone. 

APPEAL  from  the  GrarU  Circuit  Court. 

Bay,  J. — The  indictment  in  this  case  charged  that  the 
appellant,  being  a  person  over  the  age  of  fourteen  years,  did, 
on  the  15th  day  of  Octobetj  1865,  engage  in  his  usual  occu- 
pation of  selling  goods,  and  did  then  and  there,  &c.,  the  said 
day  being  the  first  day  of  the  week,  commonly  called  Sm- 
day.  Upon  a  plea  of  not  guilty,  the  cause  was  submitted  to 
the  court  for  trial ;  there  was  a  finding  of  guilty,  and,  over 
a  motion  for  a  new  trial,  judgment  was  rendered. 

It  appears  by  the  evidence  in  the  record,  that  no  proof 
whatever  was  offered  as  to  the  age  of  the  defendant,  but 
the  judge  who  tried  the  cause  certifies  that  he  held  that  as 
the  defendant,  being  present  in  court,  presented  to  the  court 
the  appearance  of  a  full  grown  man,  such  proof  was  not  re- 
quired. 
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Our  statute  gives  the  defendant  in  a  criminal  case,  upon 
conviction,  the  right  to  present,  by  bill  of  exception,  all  the 
evidence  given  in  the  cause  for  review  in  this  court.  If 
the  judge  or  juiy  trying  a  criminal  cause  may  determine 
from  the  personal  appearance  of  the  defendant  whether  or 
not  he  be  over  a  certain  age,  without  hearing  evidence, 
either  as  to  the  age  or  its  indications,  it  will,  so  far  as  that 
issuable  fact  is  involved,  deprive  the  defendant  of  this  right 
of  review.  It  is  true,  that  in  this  case,  we  have  the  state* 
raent  of  the  judge  to  supply  the  want  of  evidence,  but  the 
judge  was  not  a  witness,  and  the  State  is  not  entitled  to 
avail  itself  of  his  knowledge,  except  upon  mattisrs  of 
which  the  court  takes  judicial  notice. 

Again,  if  it  were  sufficient  that  the  judge,  when  trying 
the  cause,  should  be  satisfied  by  the  personal  appearance 
of  the  defendant  that  his  age  brought  him  within  the  pen* 
alty  of  the  statute,  and  that  his  certificate  of  such  convic- 
tion would  avail  in  this  court,  it  would  follow  that  the  same 
appearance  would  equaUjr^ustify  a  jury,  when  trying  a 
cause,  to  reach  the  same  result,  and  yet  we  know  of  no 
method  by  which  we  could  receive  information  as  to  the 
reasonableness  of  the  impression  made  upon  their  minds  by 
their  observation  of  the  personal  appearance  of  the  defend- 
ant. The  statute,  indeed,  authorizes  the  court  to  permit  the 
jury  to  inspect  a  place  where  any  material  fact  occurred,  but 
this  only  indicates  the  necessity  of  legislative  action  before 
the  court  can  depart  from  the  long  settled  method  of  dis- 
covering material  facts. 

It  seems  to  us,  that  it  is  but  reasonable,  in  a  criminal  pro- 
ceeding, to  require  the  State  to  resort  to  the  ordinary  course 
of  proof  to  establish  every  material  fact  charged  in  the  in- 
dictment. 

The  judgment  is  reversed,  with  costs,,  and  the  cause  re^ 
manded  for  a  new  trial. 

J.  Van  Devanter  and  J.  F.  McDoweUy^  for  appellant. 

D.  E.  WilUamaony  Attorney  General,,  for  the  State.. 
Vol.  XXVni.— 18 
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I  g6  g7j|  CicBBo  Hygienb  Drainino  Company  v.  Cbaiohxad. 

Draining  Assooiatioxb. — AsaxseMxim. — ^In  a  suit  by  a  draining  •taoeia- 
tion  to  enforce  a  lien  for  an  asseument  against  lands  benefited,  ii  is  sof- 
ficient  if  the  assessment  was  made  by  two  of  the  three  persons  appointed 
for  that  purpose. 

Sami. — ^The  6th  section  of  "  an  aet  to  authorise  the  oonstruction  of  leTees 
and  drains,"  1  0.  &  H.  808,  requires  that  the  existence  of  oorporations 
for  such  purposes  shall  be  judicially  taken  notice  of  by  the  conrU  in  the 
counties  in  which  the  articles  of  association  are  recorded.  This  does 
not,  however,  require  this  court  to  take  like  judicial  notice  of  the  facL 

CoBPOKATiONB. — PLXADiKO.^In  a  suit  by  a  corporation  it  is  not  Beceasary 
that  the  existence  of  the  corporation  should  be  aTerred,  either  generally 
or  specially,  nor  need  the  fact  be  proved  unless  ^>eoially  put  in  isaoe  by 
plea,  and  the  general  denial  is  not  sufficient  to  raise  the  question. 

'APPEAL  from  the  Tipton  Common  Pleas. 

Frazer,  C.  J. — ^This  was  a  suit  by  a  draining  association 
to  enforce  a  Uen  for  an  assessment  against  lands  benefited 
by  the  drain.  A  demurrer  to  the  complaint  for  want  of 
sufficient  facts  was  sustained,  and  this  is  the  only  error  as- 
signed. 

The  appellee  has  failed  to  give  us  the  benefit  of  any  ar- 
gument, and  we  are  unable,  thus  unaided,  to  perceive  any 
valid  objection  to  the  complaint. 

We  are  told  by  the  appellant  that  two  objections  were 
urged  in  the  argument  below : 

1.  That  the  appellant  was  not  legally  organized  as  a  cor- 
poration. 

2.  That  the  assessment  of  benefits  was  made  by  only  two 
of  the  three  persons  appointed  for  that  purpose. 

The  latter  objection  seems  to  be  conclusively  answered  by 
the  first  section  of  the  act  in  relation  to  the  construction  of 
statutes,  &c.,  2  G.  &  H.  837,  whereby  it  is  enacted  that 
"  words  importing  joint  authority  to  three  or  more  persons 
shall  be  construed  as  authority  to  a  majority  of  such  per- 
sons, unless  otherwise  declared  in  the  law  giving  such  au- 
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thority."  This  rule  of  construction,  appliod  to  the  twelfth 
section  of  the  act  to  authorize  the  constraction  of  levees- 
and  drains,  1  G.  &.  H.,  804,  leaves  no  room  to  question  the 
authority  of  two  appraisers  to  act. 

The  first  otgection  presents  a  different  question,  and  cue 
which  is  a  little  complicated  by  the  novel  provision  of  the 
fifth  section  of  the  last  named  act,  which  requires  the  courts 
of  the  county  in  which  the  articles  of  asaodation  are  re- 
corded to  take  judicial  notice  of  the  existence  of  the  cor- 
poration without  specially  pleading  the  same.  1  G.  &  H. 
303.  This  does  not,  however,  require  this  court  to  take 
like  judicial  notice  of  the  fact.  The  information,  indeed, 
is  not  within  our  convenient  reach,*and  it  is  hardly  to  be 
supposed  that  the  l^islature  intended  that  the  members 
of  this  court  must  procure  it  from  the  county  recorders. 
The  enactment  is  a  peculiar  one,  and  its  proper  application 
not  very  apparent,  nor  is  its  exact  purpose  readily  seen. 

In  a  suit  by  a  corporation,  it  is  not  necessary  that  the  ex- 
istence of  the  corporation  shall  be  averred,  either  generally, 
or  by  specially  alleging  facts  necessary  to  show  its  organi- 
zation pursuant  to  law.  Harris  v.  The  Muskingum,  ^c,  Co., 
4  Blackf.  267 ;  Richardson  v.  The  St  Joseph  Iron  Co.,  6  id. 
146 ;  Heaston  v.  The  Cincinnatij  ^c.  Railroad  Co,,  16  Ind. 
275.  Nor  need  the  fact  be  proved  unless  specially  put  in 
issue  by  plea;  the  general  denial  not  being  sufiicient  to  raise 
the  question.  The  Guagd  Iron  Co.  v.  Dawson,  4  Blackf. 
202;  Dunning  v.  The  JNeu)  Albany,  ^c,  Co.,  2  Ind.  487; 
Railsback  v.  The  Liberty,  ^c,  Co.,  id.  656 ;  Hubbard  v.  Chap- 
pdl,  14  Ind.  601. 

There  may  be  a  corporation  de  facto  which  is  not  such 
de  jure.  The  suit  being  brought  in  a  name  denoting  an 
ideality,  it  is  equivalent  to  an  averment  of  the  de  facto  ex- 
istence of  the  corporation.  The  demurrer  admits  that  fact. 
If  it  be  assumed,  then,  that  the  plaintiff  was  a  corporation 
de  facto,  but  not  such  de  jure,  by  reason  of  irregularities  in 
its  (H*ganization  ( and  this  is  the  most  that  the  court  below 
was  required  by  the  statute  judicially  to  know),  then  the 
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plaintiff  did  exist,  and  had  capacity  to  maintain  some  soits, 
(16  Ind.  275),  but,  it  may  be,  had  no  capacity  to  maintain 
this  suit.  But  that  was  not  assigned  as  cause  of  demurrer, 
and  there  was  error,  therefore,  in  sustaining  this  demurrer 
upon  such  a  ground.  If  the  demurrer  had  assigned  the 
proper  cause — ^want  of  capacity  in  the  plaintiff  to  maintain 
the  suit,  and  that  had  depended  upon  the  regularity  of  the 
organization — ^we  could  not,  in  the  condition  of  this  record, 
review  the  decision  of  the  court  below  upon  the  question, 
for  the  reason  that  it  does  not  contain  the  requisite  facts. 
Delawier  v.  The  Sandcreek  Ditching  Co,,  26  Ind.  407. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 
N.  B.  Overman  and  G.  W.  Lowleyy  for  appellant 
N.  R.  Linsday,  J.  A.  Lewis  and  N.  Van  Horn,  for  appellee. 


Wafts  v.  Dixon. 

APPEAL  from  the  Jennings  Circuit  Court. 

Frazer,  C.  J. — Only  two  questions  are  urged  upon  our 
consideration :  1.  Whether  the  court  erred  in  instructing 
the  jury.    2.  Whether  the  evidence  supports  the  verdict. 

The  instruction  complained  of  was  to  the  effect  that  the 
facts  that  one  BvJtler  was  station  agent  of  a  certain  railroad 
company ;  that  he  ordered  a  car  for  the  shipment  of  the 
com  in  controversy,  and  that  he  weighed  the  com,  would 
not,  without  other  proof,  be  sufficient  to  show  that  BttHcr 
was  the  plaintiff's  agent.  We  perceive  no  reason  to  ques- 
tion the  correctness  of  this  instruction.- 
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The  second  question  is  not  so  presented  aa  to  require  no- 
tice, and  we  do  not,  therefore,  deem  it  our  duty  to  consider 
it  at  length.  It  seems  to  us,  however,  that  no  injustice  was 
done  by  the  verdict. 

The  judgment  is  affirmed,  with  costs. 

J.  H.  VawtcTj  for  appellant. 


Parker  v.  Thomas. 


Railboads. — CoHDiTiov  AS  TO  LOCATION  OF. — Suit  upon  notes  executed  to 
a  railroad  oompany,  payable  upon  condition  that  said  road  should  be 
located  within  one-fourth  of  a  mUe  of  the  town  of  W. 

ffeld,  that  a  locatioUi  within  the  meaning  of  the  oondition,  might  be  made  by 
an  actual  surrey  of  the  line  within  the  required  distance  and  the  adop- 
tion of  that  line  as  the  final  one  by  the  board  of  directors,  but  that  a  sur- 
vey was  not  necessary  to  such  location. 

Meldj  also,  that  the  directors  could  make  the  location  by  a  resolution  of  the 
b<)ard,  the  publication  of  maps,  or  by  other  acts  manifesting  a  determina- 
tion of  the  company  to  construct  the  road  on  such  route. 

Held,  also,  that  it  was  not  necessary,  to  constitute  a  location  within  the  con- 
tract of  subscription,  that  the  route  should  haye  been  staked  and  marked 
on  the  ground,  in  such  a  manner  that  its  precise  line  oonld  be  found  and 
identified. 


APPEAL  from  the  ShOy  Common  Pleas. 

Elliott,  J. — This  was  an  action  by  Parker^  the  appellant, 
against  Thomas,  on  six  several  promissory  notes,  executed 
by  the  latter  to  the  Fort  Wayne  and  Southern  Bailroad  Co., 
and  indorsed  by  the  company  to  the  plaintiff.  The  notes 
ail  bear  date  December  29th,  1853,  and  are  payable,  respect- 
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ivelj)  at  six,  twelve,  eighteen,  twenty-four,  thirty,  and  thir- 
ty-six months  from  date,  each  heing  for  the  sum  of  $64. 
The  suit  was  commenced  in  Deeembery  1857. 

The  defense  set  up  in  the  answer  is,  that  in  Auguslj  1858^ 
and  prior  to  the  execution  of  the  notes,  the  defendant  made 
a  conditional  subscription  to  the  stock  of  said  raflroad  com- 
pany, by  subscribing  the  following  written  instrument,  viz: 

'<  We,  the  undersigned,  promise  to  pay  to  the  president 
and  directors  of  the  JFbr^  Wayne  and  Southern  RaUroixd  Co^ 
$25  for  each  share  of  stock  set  opposite  our  names,  as  fol- 
lows, to-wit :  Four  per  cent,  in  sixty  days,  the  balance  in 
six  semi-annual  payments,  provided  that  said  road  shall  bo 
located  within  one-fourth  of  a  mile  of  the  plot  of  the  town 
of  Westportj  in  Decatur  county,  Indiana;  and  when  said 
road  is  so  located,  we  authorize  the  agent  of  the  company 
to  transfer  our  names  and  stock  into  the  regular  stock 
books  of  said  company. 

[Signed]  "  Thomas  D.  Thomas,  16  shares."* 

That  the  consideration  for  the  execution  of  said  agree- 
ment by  the  defendant  was  the  location  of  said  railroad 
within  one-fourth  of  a  mile  of  said  town  of  Westpart;  tiiat 
the  defendant  afterwards,  at  the  request  of  said  railroad 
company,  and  upon  no  new  contract  or  consideration  what- 
ever, executed  the  notes  sued  on  for  the  nominal  value  of 
said  stock,  payable  in  six  semi-annual  payments,  according 
to  the  terms  of  said  conditional  contract  of  subscription, 
and  that  the  railroad  company  had  not  complied  witii  the 
condition  and  termtf  of  said  contract,  by  the  location  of 
said  road  within  one-fourth  of  a  mile  of  said  town  of  West- 
portj  though  a  reasonable  time  therefor  had  long  since 
elapsed. 

The  reply  is  a  general  denial  of  the  answer.  The  issue 
was  tried  by  a  jury.  Yerdict  for  the  defendant.  Motion 
for  a  new  trial  overruled,  and  judgment. 

The  causes  assigned  for  a  new  trial,  are : 

<<  1.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 

<^  2.  The  verdict  of  the  jury  is  contraiy  to  law. 
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"  S.  The  court  erred  ia  giviag  to  the  jury,  on  its  own 
motion,  charges  one,  two  and  three. 

'^4.  The  court  erred  in  refusing  to  give  to  the  jury 
charges  numbered  two,  three  and  four,  asked  by  the  plain- 
tiff 

'^  5.  The  court  erred  in  permitting  illegal  evidence  to  be 
given  to  the  jury  ov^r  the  plaintiff's  objection," 

The  material  questions  discussed  by  the  appellant's  coun- 
sel will  be  disposed  of  in  considering  the  first  and  third 
causes  assigned  for  a  new  trial. 

A  bill  of  exceptions  purports  to  contain  all  the  evidence 
^ven  to  the  jury.  We  will  refer  to  so  much  of  it  as  relates 
to  the  question  of  the  location  of  the  railroad  within  one- 
fourth  of  a  mile  of  the  plot  of  the  town  of  Westport.  The 
aflGirmative  of  the  issue  was  with  the  defendant,  and  he 
gave  in  evidence  the  following  preamble  and  resolution  of 
the  board  of  directors  of  the  railroad  company,  in  reference 
to  the  location  of  the  road,  adopted  September  4th,  1858 : 

^^  WHEBBiB,  This  company  has  always  recognized  the  line 
as  run  by  JE.  W.  Butler j  between  Tipton^  formerly  called 
North  Vernon^  in  Jennings  county,  and  Muncie^  in  Delaware 
county,  and  the  published  map  of  W,  J.  Holman^  as  show- 
ing the  location  of  the  line  of  the  Fori  Wayne  and  Southern 
JRailroadj  from  Fort  Wayne^  in  AUen  county,  to  Jefferson- 
vilUy  in  Clark  county,  Indiana : 

^^  Resolved,  That  the  adopted  line  of  said  road,  as  shown 
by  the  different  surveys  and  estimates  made,  and  the  pub- 
lished map  of  the  line,  commencing  at  Fort  Wayne  and  run- 
ning thence  south  via  Blufflon,  MatamoraSy  Hartford,  Mun- 
cie,  Neiocastle,  BiLshmUe,  Chreenshurghy  Westport,  BrewersviUe, 
North  Vernon,  or  Tipton,  near  Paris,  Lexington,  Charlestown 
and  Jeffersonville,  is  hereby  fully  adopted  as  the  located  line 
of  said  Fort  Wayne  and  Southern  Bailroad" 

The  defendant  also  gave  in  evidence  an  agreement  of  the 
parties,  by  which  it  was  agreed  that  said  preamble  and  res- 
olution, ^^  as  shown  by  the  corporation  record,  may  be  used 
in  evidence  without  objection  on  account  of  its  date,  subject 
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to  the  legitimate  legal  effect  thereof  by  any  counter  or  ex- 
planatory evidence  that  is  legitimate." 

He  also  gave  in  evidence  the  published  map  of  W.  J. 
Hdman,  referred  to  in  said  preamble  and  resolution  of  the 
board.  It  is  a  lithograph,  and  seems  to  have  been  prepared 
with  much  care  and  accuracy,  and  designed  for  public 
use.  It  was  published  in  1855,  and  purports  to  be  <^  A  sec- 
tion  of  CoUon's  large  map  of  Indiana,  with  the  Fort  Wayne 
and  Southern  Bailroad  marked  upon  it  as  located :  also,  a 
map  of  the  United  StaieSy  showing  the  road  and  its  connec- 
tions," &c.,  and  contains  the  names  and  residence  of  the  di- 
rectors and  officers  of  the  company  for  the  year  1855.  On 
that  part  of  it  representing  a  section  of  CoUon^s  large  map 
of  the  State,  the  entire  line  of  the  road  from  Fort  Wayne  to 
JeffersonviUe  is  distinctly  marked,  showing  that  Westport  is 
made  a  point  in  the  located  road. 

Several  witnesses  were  then  examined  on  the  part  of  the 
defendant,  who  testified  that  a  survey  of  the  road  from 
Muncie  to  North  Vernon  had  been  made  by  Mr.  Butler,  an 
engineer  ill  the  employ  of  the  railroad  company,  and  also 
as  to' the  location  of  certain  stakes  placed  by  him  in  making 
said  survey  in  the  vicinity  of  Westport, 

It  appears  from  their  evidence  that  there  is  a  public  road 
running  east  and  west,  known  as  the  Columbus  road,  which 
passes  immediately  on  the  south  of  Westport,  and  that  the 
line  run  by  Butler  from  Greensburgh  struck  said  road  sixty 
rods  east  of  the  town  plat  of  Westport,  while  the  line  run 
by  him  from  Westport  to  Vernon  commenced  on  the  Co- 
lumbus road  two  rods  west  of  Westport.  They  all,  however, 
concur  in  the  fact  that  both  of  said  lines  are  within  less 
than  one-fourth  of  a  mile  of  the  plot  of  the  town  of  West- 
port. 

It  appears  from  the  evidence  that  W.  J.  Bolman  was  the 
president  and  principal  engineer  of  the  company,  and  tliat 
the  survey  made  by  Butler  was  a  preliminary  one.  It  was 
commenced  in  August,  1858,  and  concluded  before  the  exe- 
cution of  the  notes  in  controversy,  but  after  the  defendant 
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had  Bubscribed  the  stock  on  the  conditional  subscription. 
A  report  of  that  survey,  made  by  Butler  to  the  railroad 
company,  was  given  in  evidence  by  the  plaintiff,  from  which 
the  following  extract  is  taken : 

"  Under  your  direction  I  proceeded  on  the  15th  of  August 
last^  with  a  company  organized  for  the  purpose,  to  make  a 
survey,  commencing  at  North  Vemoriy  in  Jennings  county,  at 
a  point  five  hundred  feet  west  of  the  intersection  of  the 
Ohio  and  Mississippi  and  Madison  and  Indianapolis  MaU- 
roadSf  at  which  point  a  curve  of  seven  degrees  east  from  the 
located  line  south  was  made,  giving  the  course  for  the  best 
crossing  of  said  creek  at  BrewersmUe^  a  distance  of  six  miles, 
three  thousand  four  hundred  and  twenty  feet,  where  a  curve 
of  fourteen  degrees  was  necessary  to  give  the  course'  to 
Westporty  which  place  was  to  be  made  a  point.  This  tan- 
gent is  twelve  miles,  one  thousand  three  hundred  and  sixty 
feet  long,  where  the  course  was  to  be  changed  to  the  east 
fifteen  degrees,  and  the  line  continued  to  Oreensburgh" 

The  report  contains  a  detailed  estimate  of  the  cost  of  con- 
structing the  road  on  the  line  so  surveyed. 

It  is,  we  think,  evident  from  the  facts  in  the  case,  that 
the  words  ^^  shall  be  located,^'  &c.,  as  used  in  the  condition 
of  the  subscription  to  the  stock  of  the  company,  signed  by 
the  defendant,  have  reference  to  the  act  of  the  company 
in  determining  to  make  Wes^ort  a  point  on  their  railroad, 
and  not  to  the  final  staking  oS  or  marking  the  ground 
on  which  the  road  should  be  built.  Westport  was  not 
made  a  point  in  the  charter  of  the  company.  A  line  or 
route  might  be  adopted  which  would  not  pass  any  where 
in  the  vicinity  of  that  place,  and  hence  the  defendant, 
and  others  holding  property  there,  or  who  were  engaged 
in  business  at  that  point,  subscribed  to  the  stock  of  the 
company  upon  the  condition  that  the  road  should  be  lo- 
cated within  a  fourth  of  a  mile  of  the  plot  of  the  town. 
A  ^  location,''  within  the  meaning  of  the  agreement,  might 
be  made  by  an  actual  survey  of  the  line  within  the  required 
distance  and  the  adoption  of  that  line  as  the  final  one  by 
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the  board  of  directors.  A  survey,  however,  was  not  Fe> 
qoisite  to  snoh  location.  The  company  having  power 
under  its  charter  to  adopt  the  route,  and  no  natural  ob> 
stacle  preventing  its  adoption,  the  board  of  directors  of 
the  company  could  so  adopt  it,  or,  in  other  words,  make 
the  location,  by  a  resolution  of  the  board,  or  by  other  acts 
manifesting  a  determination  of  the  company  to  construct 
the  road  on  such  route. 

Such  was,  in  effect,  the  ruling  of  this  court  in  this  case, 
19  Ind.  213,  where  the  question  arose  on  a  replication, 
and  is  fully  sustained  by  the  case  of  Smith  v.  AUiscnj  2S 
Ind.  866.  See,  also,  ITie  JEhansmlUj  Indianapolis^  ^c.^  Bail- 
road  Co.  V.  DunUy  17  Ind.  603,  where  the  question  is  dis- 
cussed. 

Here,  the  evidence  shows  an  actual  survey  of  the  line 
passing  within  the  designated  distance  of  Westporlj  and  the 
report  of  that  survey  shows  that  Wesiport  was  made  a  point; 
following  which,  the  chief  engineer,  who  was  also  president 
of  the  company,  prepared  and  published  a  map  of  the  en- 
tire line  of  the  road  as  located,  which  shows  that  Westpori 
is  a  point  on  the  located  route.  The  publication  of  this 
map  by  the  company  was  a  clear  recognition  by  it  of  the 
location  of  the  line  of  the  road  as  marked  on  said  map; 
and  the  preamble  and  resolutions  of  the  board  of  the  4th 
of  September^  1858,  given  in  evidence  by  the  defendant, 
seem  to  put  the  question  of  the  location,  in  accordance 
with  the  condition  of  the  stock  subscription,  beyond  con- 
troversy. True,  this  resolution  was  adopted  after  the  com- 
mencement of  this  suit,  but  the  defendant  waived  any 
objection  to  it  on  account  of  its  date,  and  left  it  only  to 
counter  or  explanatory  evidence.  Besides,  it  is  expressly 
declared  by  the  preamble  that  the  company  had  always  re- 
cognized the  line  as  run  by  E.  W.  BvUer^  and  the  published 
map  of  W.  J.  Bblman^  as  showing  the  location  of  the  line 
of  said  road. 

A  bill  of  exceptions  shows  that  the  plaintiff  offered  in 
evidence  the  report  of  a  locating  committee  of  the  company. 
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locating  the  road  in  the  counties  of  Decatur  and  Jennings, 
and  its  adoption  by  the  board  of  directors  of  the  company, 
in  DecembeTy  1853,  which  was  excluded  by  the  court,  to 
which  the  plaintiff  excepted,  and  assigns  the  ruling  for  er- 
ror. 

We  do  not  see  any  reason  for  excluding  the  evidence; 
but  Ihe  plaintiff  failed  to  include  the  ruling  in  the  reasons 
for  a  new  trial.  The  question  is  not,  therefore,  properly 
raised,  and  we  do  not  decide  it. 

The  courts  of  its  own  accord,  instructed  the  jury  as  fol- 
lows: 

«j  ♦  9ie  a(c  If  you  jSind  from  the  evidence  that  said 
company  has  marked  and  staked,  or  in  any  other  way  de- 
signated a  route,  which  can  be  found  and  identified,  and 
has,  by  resolution  of  said  company,  or  other  proper  means, 
adopted  said  route,  that  in  legal  contemplation  will  amount 
to  such  a  location  as  will  be  a  compliance  with  the  condi- 
tion upon  which  said  stock  was  subscribed :  *  ^  provided 
said  route  runs  within  one-fourth  of  a  mile  of  the  town  of 
Westport. 

^  8.  If  you  find  that  said  company,  by  resolution  of  the 
board  of  directors,  has  adopted  as  the  route  of  said  road 
the  survey  made  by  E.  W.  BtiiUry  and  the  line  as  laid  down 
on  a  map  made  by  Cdton  and  adopted  and  approved  by  said 
company,  and  that  there  is  a  variance  between  said  map  and 
survey,  such  variance,  if  slight  and  unimportant,  cannot  af- 
fect the  legality  of  the  location,  if  the  route  can  with  cer- 
tainty be  ascertained;  but  if  you  find  the  variance  is  so 
great  that  it  is  doubtful  or  uncertain  upon  which  one  of 
two  routes  said  road  has  been  located,  it  would  not,  in  my 
opinion,  be  a  sufficient  location.'- 

The  first  charge  assumes  that  to  constitute  a  loca- 
tion of  the  road,  within  the  contract  of  subscription, 
it  must  be  staked  or  marked  on  the  ground  in  such  a 
manner  that  its  precise  line  can  be' found  and  identified. 
This,  as  we  have  seen,  was  not  necessary,  and,  as  applied  to 
JSuiUr'a  survey,  was  peculiarly  calculated  to  mislead  the 
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jury.  That  was  a  preliminary  survey  of  the  line,  made  for 
the  purpose  of  determining  the  propriety  of  making  cer- 
tain towns  points  on  said  road,  among  which  was  Wesiporij 
and  for  general  information.  The  evidence  tended  to  show 
that  the  line  so  run  from  Westport  to  Greensimrgh  com- 
menced on  the  Columbus  road,  on  the  east  side  of  the  for- 
mer place,  while  the  line  from  that  place  southward  com- 
menced on  the  west  side  of  the  town,  leaving,  as  it  was 
termed  by  the  witnesses,  "  a  notch ''  of  847  yards  between 
the  two  points,  along  which  no  line  was  marked.  Applying 
the  instruction  to  this  space,  the  jury  could  scarcely  do  oth- 
erwise than  find  that  the  precise  line  of  the  road  could  not 
be  found  and  identified.  The  instruction  should  not  have 
been  given. 

The  third  instruction  was  equally  erroneous,  and  was  cal- 
culated to  mislead  the  jury.  It  appears  from  the  evidence  of 
all  the  witnesses  who  testified  in  reference  to  the  matter, 
that  the  line  run  by  Butler  on  the  east  of  the  town,  and  the 
point  from  which  he  ran  from  thence  south  on  the  west  of 
the  town,  were  both  within  a  fourth  of  a  mile  of  the  town 
plot,  while  the  Holman  map  shows  that  Westport  b  imme- 
diately on  the  line  of  the  road.  There  was  no  material  va- 
riance between  the  survey  and  the  map  at  that  point,  and 
the  controversy  in  this  case  is  in  reference  to  the  location 
at  that  point  only.  A  variance  elsewhere  between  the  line 
as  marked  on  the  map  and  that  as  actually  surveyed  by 
Butler  is  not  involved  in  this  case,  and  can  have  nothing  to 
do  with  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

B.  W.  WUson  and  S.  A.  BonneTj  for  appellant. 

J.  Gavin  and  0.  B.  Hord^  for  appellee. 
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Impsachmbkt  of  WiTNras. — CoKmcTiKa   Statxmxnts. — The   law  has  i^r  sr^ 

long  been  settled  in  Indiana,  that  if  statements  of  a  witness  made  out  |il|~^ 

of  court  are  introduced  on  the  trial,  which  are  in  conflict  with  his  testi- 
mony, to  discredit  him,  he  may  proTO  his  declarations  made  in  harmony 
with  his  eyidence,  and  the  rule  is  reasonable. 

CBf  nxBUiTT. — ^The  statutes  of  Indiana  permit  the  interest  of  the  witness  in 
the  result  of  the  trial  to  be  regarded  by  the  jury  in  considering  his  credi- 
bility. 

Sucx. — Basta&dt. — In  a  bastardy  prosecution  on  behalf  of  the  State,  for 
the  support  of  the  child,  the  defendant,  being  liable  to  be  charged  with 
such  support,  is  directly  interested  in  the  result,  while  the  relatrix  has 
no  such  interest,  and  these  facts  must  be  considered  by  the  jury  in  weigh- 
ing their  testimony. . 

APPEAL  from  Switzerland  Common  Pleas. 

Ray,  J. — ^This  was  a  prosecution  for  bastardy.  On  the 
cross-examination  of  the  prosecuting  witness,  she  answered 
that  she  did  not  tell  Mrs.  Z)yer,in  J/ay,1865,  "that  I  (she) 
had  been  too  much  with  men,'^  or,  "that  I  (she)  had  been 
acting  bad  with  men.''  She  stated,  also,  that  she  did  not 
tell  John  Henry ^  in  the  spring  of  1865,  that  she  "  had  been 
acting  bad  with  men."  On  behalf  of  the  defendant,  Mrs. 
Dyer  testified  that  a  few  days  before  the  child  was  born, 
the  prosecuting  witness  told  her  that  she  "  had  been  too 
much  with  men.'* 

The  State  proved,  over  the  exception  of  the  defendant, 
by  several  witnesses,  that  the  relatrix  had  declared  to  them 
that  the  defendant  was  the  father  of  her  child.  This  is  as- 
signed as  error. 

The  evidence  of  Mrs.  Dyer  was  evidently  intended  to 
impeach  the  witness  Courtney y  and  discredit  her  statement 
that  the  defendant  was  the  father  of  her  child.  The  fact 
testified  to,  that  about  the  time  of  her  confinement  she 
stated  that  she  "had  been  too  much  with  men,"  was  ex- 
pected to  impress  the  jury  with  the  belief  that  improper 
intercourse  with  more  than  one  person  had,  in  her  opinion, 


286  SUPKEMB  COUBT  OF  INDIAJSA. 

Dailey  v.  The  Btate,  «n  th^  relati<Hi  of  "Coartmey. 

rendered  doubtful  the  identity  of  the  person  who  had  caused 
her  condition.  Whether  the  evidence  was  sufficient  to  dis- 
credit the  f elaMx,  it  is  not  necessaiy  for  us  to  decide.  Such 
was  the  object  sought  by  its  introduction,  and  such  was  its 
possible  tendency;  and  although  there  may  be  a  question 
as  to  the  propriety  of  its  admission^  yet  the  defendant,  hav- 
ing procured  its  admission,  cannot  complain  that  its  effect 
was  destroyed  by  proof  of  the  statements  of  the  mother 
charging  him  with  the  paternity  of  the  child.  The  law  has 
been  long  established  in  this  State,  that  if  statements  of  the 
witness  made  out  of  court  are  introduced  on  the  trial,  which 
are  in  conflict  with  his  testimony,  to  discredit  him,  he  may 
prove  his  declarations  made  in  harmony  with  his  evidence. 
Coffin  V.  Anderson,  4  Blackf.  395.  There  are  cases  in  which 
the  correctness  of  this  rule  is  denied.  It  seems,  however, 
not  unreasonable  that  where  it  is  attempted  to  impeach  the 
testimony  of  the  witness  by  proof  that  he  has  made  other 
statements,  he  should  be  permitted  to  discredit  such  evi- 
dence by  showing  that  in  conversations  with  other  persons 
his  declarations  have  been  consistent  with  his  sworn  state- 
ment. 

If  there  was  error  in  the  admission  of  the  evidence  offered 
by  the  State,  the  appellant  cannot  avail  himself  of  it.  If 
the  evidence  introduced  by  him  to  impeach  the  relatrix  was 
proper,  it  authorized  the  declarations  charging  him  as  the 
father  to  be  given  also. 

The  appellant  requested  the  court  to  instruct  the  jury,  in 
substance,  that  if  the  relatriz  affirmed  that  there  Jiad  been 
intercourse  on  the  4th  and  12th  of  September^  and  the  de- 
fendant denied  such  intercourse  at  the  times  stated,  and  for 
one  month  before  the  4th,  and  for  six  weeks  after  the  12th 
of  September,  and  that  no  other  evidence  had  been  given 
on  that  subject,  and  if  the  jury  should  find  each  witness,  as 
they  stood  before  them,  equally  to  claim  their  credence,  no 
finding  could  be  given  for  the  prosecution.  This  instruction  . 
was  refused.  It  had  been  in  proof  that  the  intorcouise  might 
have  taken  place  either  before  or  after  the  date  fixed  by  the 
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defendant,  and  yet  the  paternity  of  the  child  be  charged 
to  him.  Our  statute  also  permits  the  interest  of  the  wit- 
nesses in  the  result  of  the  trial  to  be  regarded  by  the  jury 
in  considering  their  credibihty.  The  instruction  leaves  out 
of  view  the  fact  that  the  prosecution  is  on  behalf  of  the 
State,  for  the  support  of  the  child,  and  that  the  defendant, 
being  liable  to  be  charged  with  such  support,  is  directly  in- 
terested in  the  result  The  relatrix  has  no  such  interest, 
and  this  fact  must  be  considered  by  the  jury  in  weighing 
their  testimony.    The  instruction  was  properly  refused. 

The  judgment  is  affirmed,  with  costs. 

H.  A.  Downey^  J.  A.  Works  and  8.  Carter^  for  appellant. 

A.  C.  Downey,  for  appellee. 
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Railboass. — NxoLTOSxcs. — Ikjubt  to  OniLi). — ^If  a  child,  under  the  age 
of  five  years,  while  playing  upon  the  track  of  a  railroad  company,  at  a 
point  near  the  home  of  such  child,  receives  injuries  from  a  passing  loco- 
motiye,  the  fact  that  such  child  is  thus  upon  the  track,  unexplained,  is  an 
act  of  negligence  on  the  part  of  those  having  him  in  custody,  and  dam- 
ages for  injuries  thus  received  cannot  be  recovered,  unless  defendant's 
conduct  was  so  negligent  as  to  amount  to  a  willingness  to  inflict  the  in* 
jury. 

Same. — When  the  question  is  one  of  simple  negligence,  there  is  no  distinc- 
tion between  the  case  of  a  child  unnecessarily  exposed  and  that  of  a 
grown  person,  but  where  the  question  is  one  of  gross  neglect  or  willful 
misconduct,  the  rules  applicable  to  the  two  cases  are  diiferent. 

Samk. — Wamtonkxss. — When  the  charge  is  that  the  defendant,  in  a  "  care- 
less and  wanton  "  manner,  ran  said  locomotive,  &c.,  the  word  "  wanton  " 
does  not  mean  "willftil,''  ftud  adds  no  force  to  the  charge  that  the  act 
was  done  In  a  '* careless"  manner. 
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Saxb. — It  is  not  necessary  that  the  negligence  of  the  plaintiff  should  have 
f* brought"  the  injury  upon  himself,  if  it  directly  contributed  to  that  re- 
sult he  cannot  recover,  where  the  defendant  is  only  charged  trith  irint 
of  ordinary  prudence. 

APPEAL  from  the  Marion  Common  Pleas. 

Rat,  J. — Huffman  filed  his  complaint  allepng  "  that  the 
railroad  company,  defendant,  on  the  —  day  of  Aprils  1865, 
was  running  her  locomotive  and  tender  on  the  Union  track 
in  Indianapolis,  through  thickly  populated  parts  of  said  city, 
where  persons  and  children  of  tender  age  were  frequently 
passing  and  repassing  across  and  upon  said  track,  of  right, 
and  where  children  of  tender  years  were  frequently  known 
by  the  employees  of  said  company  to  be  found,  requiring 
the  utmost  care  on  the  part  of  those  running  and  managing 
such  locomotive  to  avoid  injury  to  such  persons  and  chil- 
dren. 

^^  That  the  plaintiff  is  a  child  of  tender  years,  being  under 
the  age  of  fire  years,  and  had  not  prudence  and  foresight  to 
avoid  or  apprehend  the  danger  from  the  movement  of  such 
objects,  nor  to  be  on  the  lookout  for  them. 

^^  That  said  plaintiff  was,  on  the  day  aforesaid,  by  acci- 
dent, with  other  children,  playing  near  and  on  said  track 
at  a  point  near  his  home,  and  said  defendant  then  and  there, 
in  a  careless  and  wanton  manner,  ran  said  locomotive  and 
tender  upon  plaintiff  and  oyer  his  legs,  crushing  the  same 
so  that  amputation  became  and  was  necessary,  and  his  ssdd 
crushed  limb  was  amputated,  whereby  he  became  and  is 
maimed  and  a  cripple  for  life,  said  plaintiff  not  being  old 
enough  to  exercise  prudence  or  foresight  or  forethought, 
or  to  apprehend  danger.  Said  plaintiff  has  also  suffered 
great  pain,  all  to  the  damage  of  plaintiff,"  &c. 

Valentine  Huffman,  father,  consents  to  appear  as  next 
friend  of  plaintiff. 

A  demurrer  to  this  complaint  was  overruled.  It  was  held, 
in  the  case  of  The  Pitt^rghj  Ft.  Wayne  and  Chicago  BaUway 
Co.  V.  Vining's  Adm^Vj  27  Ind.  513,  that  "  the  unnecessary 
exposure  to  known  danger  of  a  child  incapable  of  exercis- 
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iiig  the  care  and  judgment  of  mature  years,  is  in  itself  an 
act  of  negligence  on  the  part  of  the  parent  sufficient  to  de- 
feat a  recovery,  unless  the  injury  be  willful."  The  counsel 
for  the  appellee  in  this  case  insist  that,  although  the  ques- 
tion as  to  the  sufficiency  of  the  averment  in  the  complaint 
that  the  injury  was  caused  to  the  child  without  the  fault  of 
the  parent  was  presented  by  demurrer,  and  considered  in 
the  case  cited,  yet,  as  the  ruling  of  the  court  below  on  that 
point  was  approved,  we  are  not  to  regard  our  decision  a& 
authority.  We  do  not  see  any  force  in  the  suggestion.  But 
whether  authority  or  not,  we  are  clear  that  the  law  was 
correctly  stated,  and  its  application  to  this  case  cannot  be 
questioned,  even  upon  the  theory  advanced. 

That  the  plaintifi:^  a  child  under  the  age  of  five  years, 
was,  by  accident,  ^^  playing  near  and  on  said  track,  at  a 
point  near  his  home,"  is,  unexplained,  an  admission  of  negli- 
gence on  the  part  of  those  having  the  custody  of  his  person ; 
and,  to  render  the  defendant  liable,  its  conduct  must  have 
been  so  negligent  as  to  amount  to  a  willingness  to  inflict 
the  injury.  Is  this  charged. in  the  complaint?  It  is  averred 
that  the  defendant,  ^^  in  a  careless  and  wanton  manner,  ran 
said  locomotive,"  &c.,  ^^  said  plaintifi'  not  being  old  enough 
to  exercise  prudence,  or  foresight  or  forethought,  or  to  ap- 
prehend danger."  It  appears  by  the  form  of  this  allega- 
tion that  the  negligence  charged  against  the  railroad  com- 
pany was  such,  because  the  plaintiff  was  not  old  enough 
to  exercise  prudence. 

Where  the  question  is  one  of  simple  negligence,  thefe  is 
no  distinction  between  the  case  of  a  child  unnecessarily  ex- 
posed and  that  of  a  person  of  mature  years.  Where  the 
question  becomes  one  of  gross  neglect  or  willful  miscon- 
duct on  the  part  of  the  defendant,  the  rule  cannot  be  the 
same.  Thus,  if  an  engineer  of  a  locomotive  discovered  a 
young  child  on  the  railroad  track,  he  would  be  required  to 
use  greater  effort  to  stop  the  train  than  could  have  been  ex- 
pected from  him  if  he  had  discovered  a  grown  person  in 
Vol.  XXVin.— 19 
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the  Bame  situation.  In  the  latter  case,  he  could  reasonablj 
depend  more  upon  the  judgment  and  presence  of  mind  of 
the  person  on  the  track  to  save  himself  from  danger  than 
in  the  former  case.  But  children  of  tender  years  have  no 
right  to  play  about  and  upon  railroad  crossings,  and  en^D- 
eers  are  not  required  to  run  their  trains  expecting  to  find 
them  so  engaged.  To  render  the  defendant  liable  in  this 
case,  therefore,  the  complaint  must  either  charge  knowledge 
of  the  fact  that  the  child  was  so  engaged,  or  such  neglect 
in  keeping  a  lookout  as  would  have  charged  the  company 
with  negligence  if  a  person  of  mature  judgment  had  been 
upon  the  track.  The  complaint  is  fatally  defective.  After 
admitting  facts  which  show  negligence  of  the  plaintiff  con* 
tributing  to  the  injury,  it  charges  that  the  defendant,  in  a 
wanton  and  careless  manner  ran  said  locomotive,  &c.  The 
word  "  wanton "  does  not  mean  willful.  It  is  defined  by 
Wd>ster  as  follows:  "Wandering  or  roving  in  gayety  or 
sport;'*  "licentious;"  "lewd;"  "extravagant,"  &c.  The  word 
adds  no  force  to  the  charge  that  the  act  was  done  in  a  care* 
less  manner.  The  demurrer  should  have  been  sustidned  to 
the  complaint. 

On  the  trial,  the  following  instructions  were  given  over 
the  exception  of  the  defendant : 

"  It  was  the  duty  of  defendants,  and  they  were  bound, 
in  the  management  of  the  engine  and  tender,  to  use  such 
diligence  and  care  as  prudent  and  discreet  persons  should 
use  and  exercise  on  such  occasions,  having  due  regard  to 
the  safety  of  persons ;  and  if,  owing  to  the  absence  of  such 
diligence  and  care,  the  plaintiff  was  injured,  he  is  entitled 
to  recover,  unless  from  his  own  negligence  or  want  of  rea- 
sonable care  he  brought  the  injury  upon  himself." 

It  was  not  necessary  that  the  negligence  of  the  plaintiff 
should  have  "brought  the  injury  upon  himself;"  if  it  di- 
rect^ contributed  to  that  result,  it  would  have  defeated  the 
action,  where  the  defendant  was  only  chargeable  with  want 
of  ordinary  prudence. 

The  fifth  instruction  was  liable  to  the  same  objection. 
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The  jury  were  told  that  "  in  determining  the  question  of 
care  and  diligence,  they  should  look  to  all  the  circumstances 
attending  the  transaction,  the  place  where  the  train  was 
running,  the  speed  with  which  it  was  run,  as  well  as  the 
conduct  of  the  plaintiflP.  Was  he  negligently  and  carelessly 
upon  the  track,  and,  if  so,  was  the  injury  the  immediate  re- 
sult of  such  negligence  on  the  part  of  the  plaintiflT? '' 

The  court  misdirected  the  jury  as  to  the  degree  of  dili- 
gence required  of  the  deifendant,  in  the  following  instruc- 
tion: 

"  Although  the  plaintiff  may  have  been  in  fault,  if  the 
employees  of  the  defendant  with  reasonable  diligence  might 
have  avoided  the  injury,  it  was  their  duty  to  have  done  so ; 
and  their  failure  to  use  such  diligence  would  render  the  de- 
fendant liable." 

Where  the  plaintiff*  is  in  fault,  a  want  of  reasonable  dili- 
gence will  not  render  the  defendant  liable. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J.  S.  TarkingtoTij  J.  JE.  McDonald^  A.  L.  Boaeke  and  D. 
SheekSy  for  appellant. 

J.  L.  Ketchamy  for  appellee. 


88  891| 
185  44d{ 
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141    375 

niTOBCB. — Chaitox  07  JuDOBS. — A  chango  of  judges  after  Tcrdiel,  and  be- 
fore final  decree,  does  not  change  the  court;  for  aH  judicial  purposes  it 
remains  iho  same,  and  such  succeeding  judge  may  render  a  final  decree 
of  diTorce  and  allow  alimony  to  the  wifCi  without  hearing  any  OTidenee, 
where  answers  by  the  jury  to  special  interrogatories  show  the  amount  of 
the  husband's  property. 

ALncONT. — Under  our  statute,  the  court  has  power  to  allow  to  tlie  wife  aU- 
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mony,  although  the  diTorce  is  granted  to  the  hiuband  for  hmr  mitOMi- 
duct. 
Same. — When  divorced  parties  haye  two  children,  and  one  is  granted  to  the 
custodj  of  each,  and  the  husband  owns  property  to  the  amount  of  $18,000^ 
an  allowance  of  $3,600  for  alimony  will  not  be  disturbed  by  this  court  u 
unreasonable. 

8aue. — Co&TS. — When  a  divorce  is  decreed  to  the  husband  upon  his  ova 
petition,  it  Is  not  error  to  render  judgment  against  him  for  the  costs  of  the 
suit. 

SuPBEME  Court. — Pbacticb. — This  court  cannot  interfere  with  a  judgment 
rendered  below,  because  the  evidence  does  not  jostify  the  judgment,  un- 
less this  court  has  before  it  all  the  evidence. 

Alixoht. — Actuating  alimony  is  not  yet  controlled  by  definite  rules,  and 
tho  determination  of  each  case  must  depend  upon  its  own  eirdUBStanen 
and  an  enlightened  sense  of  justice  and  puUic  policy. 

APPEAL  from  the  Madison  Common  Pleas. 

Gregory,  J. —  WiUiam  Hedrick  filed  his  complaint  against 
his  wife,  Bebecca^  for  divorce,  alleging  abandonment. 

The  defendant  answered  by  the  general  denial  and  bv 
a  cross-complaint,  averring  cruel  and  inhuman  treat- 
ment and  adultery,  and  charging  that  the  plaintiff  is  pos- 
sessed of  a  large  estate,  both  real  and  personal,  to-wit,  of 
the  value  of  $16,000,  his  land  consisting  of  some  seventeen 
hundred  acres,  situated  in  Tipton  and  Madison  counties. 
Prayer  for  divorce,  alimony,  and  the  custody  of  the  chil- 
dren. 

The  plaintiff  replied  by  the  general  denial.  The  issues 
of  fact  were  submitted  to  a  jury.  Verdict  for  the  plaintiff; 
and,  in  answer  to  interrogatories,  the  jury  found  that  the 
defendant  had  no  just  cause  for  abandoning  the  plaintiff; 
that  the  defendant  is  the  best  calculated  to  take  care  of  the 
children ;  and  to  the  question  "  what  amount  of  property 
has  the  plaintiff?'*  the  jury  answered,  "$13,000  worth  in 
real  estate."  After  verdict,  and  before  final  decree,  Judge 
West  succeeded  Judge  Gooding.  The  court  rendered  a  final 
decree  of  divorce,  granting  the  custody  of  one  child  to  the 
plaintiff,  and  the  other  to  the  defendant,  and  allowing  ali- 
mony to  the  wife  in  the  sum  of  $3,500,  to  be  paid  as  fol- 
lows :    $500  in  six  months  from  the  date  of  the  decree ; 
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^00  in  twelve  months;  $1,000  in  twenty-four  months; 
$1,000  in  thirty-six  months;  and  the  remaining  $500  in 
forty-eight  months  from  that  time. 

A  bill  of  exceptions  shows  that  there  was  no  evidence 
heard  by  Judge  West  at  the  time  he  rendered  the  final  de- 
cree. There  is  no  bill  of  exceptions  containing  the  testi- 
mony given  on  the  trial.  It  is  claimed  that  Judge  West  had 
no  judicial  knowledge  of  the  evidence  given  on  the  trial  at 
the  time  his  predecessor  was  in  office,  and  that  the  court 
erred  in  giving  the  wife  alimony  without  hearing  further 
testimony.  The  cross-complaint  averred  the  facts  upon 
which  the  claim  for  alimony  was  based.  The  answer  of  the 
jury  to  one  of  the  interrogatories  put  to  them,  shows  that 
the  evidence  had  been  introduced  on  the  trial  The  change 
of  judges  did  not  change  the  court;  for  all  judicial  purposes 
that  remained  identical. 

It  is  claimed  that  the  amount  allowed  for  alimony  is 
too  large.  The  evidence  given  on  the  trial  is  not  be- 
fore us^  The  record,  however,  does  show  that  the  de- 
fendant had  lived  with  the  plaintiff  long  enough  to 
have  two  children ;  that  the  plaintiff  was  worth,  in  real  es- 
tate, some  118,000 ;  the  defendant  was  charged  with  main- 
taining one  of  the  children.  Under  such  circumstances,  in 
the  absence  of  the  evidence,  we  cannot  say  that  the  allow- 
ance was  unreasonable.  Under  the  statute,  the  court  had 
the  power  to  allow  alimony  to  the  wife,  although  the  di- 
vorce was  granted  to  the  husband  for  her  misconduct.  Coon 
V.  CboTi,  26  Ind.  189.  The  English  parliament,  in  granting 
to  the  husband  a  divorce  from  the  bond  of  matrimony,  al- 
ways requires  him  to  make  some  provision  for  his  divorced 
wife,  and  for  this  most  just,  humane  and  moral  reason, 
that  she  may  not  be  driven  by  want  to  continue  in  a  course 
of  vice.    2  Bishop  on  Marriage  and  Divorce,  §  877,  note  2. 

The  judgment  for  costs  was  against  the  plaintiff.  It  is 
claimed  that  this  was  error.  We  think  otherwise.  It  was 
in  the  power  of  the  court  to  compel  the  husband  to  pay  to 
the  wifia,  during  the  progress  of  the  cause,  such  sums  as 
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were  necesflary  for  her  defense.    Certwil j  it  was  equallj  m 
the  power  of  the  court  to  decree  costs  against  the  husband 
The  judgment  is  affirmed,  with  costs. 

ON  A   PETITION  FOR  A  BEHBABING. 

Frazbr,  C.  J. — ^\Ve  know  of  no  authority  by  which  thia 
court  can  be  warranted  in  interfering  with  a  judgment  ren- 
dered below  because  the  evidence  did  not  justify  that  judg- 
ment, unless  we  have  before  us  all  the  evidence.  It  is  not 
enough  that  we  have  merely  such  a  statement  as  enables  us 
to  know  that  the  evidence  which  was  deemed  sufficient  be- 
low to  justify  the  finding  was  not  sufficient.  Right  ver- 
dicts are,  doubtless,  often  rendered  by  wrong  processes  of 
reasoning.  This  court,  however,  has  in  such  a  matter  to 
do  with  the  result,  and  unless  that  is  wrong,  we  cannot  re- 
verse. 

In  adjusting  alimony  all  the  evidence  in  the  cause  ought 
to  be  considered  and  acted  upon,  and  then  the  subject  is  of- 
ten a  difficult  one.  It  is  not  yet  controlled  by  definite 
rules,  and  the  determination  of  each  case  must,  therefore, 
depend  upon  its  own  circumstances  and  an  enlightened 
sense  X)f  justice  ancL^public  policy. 

ITow  the  bill  of  exceptions  shows  merely  the  evidence 
which  was  "given  before  Judge  West  upon  which  he  pro- 
nounced judgment."  This  is  entirely  consistent  with  the 
fact  that  the  whole  evidence  which  was  given  in  the  cause 
would  warrant  the  decree  for  alimony.  The  reason  upon 
which  the  twenty-second  rule  of  this  court  is  founded  is,  I 
think,  as  applicable  to  the  case  before  us,  as  it  can  possibly 
bo  to  any  case.  That  rule  as  it  now  stands  merely  expresses 
formally  what  had  always  been  the  practice  of  this  court,  and 
is  no  impediment  to  justice,  and  is  easily  complied  with. 
If  the  principle  upon  which  it  is  founded  were  relaxed  to  suit 
the  exigencies  of  the  present  case,  and  relieve  the  appellant 
of  what  his  counsel  deem  a  great  injustice,  it  must  be  eor 
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tirely  abandoned  and  the  door  opened  to  the  abuses  which 
must  follow.  M 

A  petition  for  rehearing  affords  me  an  opportunity  to 
give,  more  fully  than  was  done  in  the  former  opinion,  the 
sole  reason  which  controlled  me  and  one  other  member  of 
the  court  in  reaching  the  conclusion  that  the  judgment 
should  be  affirmed. 

W.  March  and  JB.  Lake,  for  appellant. 

J.  W.  Sansberryj  for  appellee. 


BUNDT  V.  DODSON. 

BxTiciKO  AW  AT  CHILD. — Against  the  consent  of  plaintiff,  his  son,  under 
eighteen  years  of  age,  was  enticed  away  by  defendant  and  placed  in  the 
United  States  army  as  a  substitute. 

ffeld,  that  plaintiff  was  entitled  to  recoTcr  of  defendant  the  Yaluo  of  the  son's 
serTices  during  the  period  of  absence  occasioned  by  such  enlistment. 

APPEAL  from  the  Boone  Circuit  Court. 

Oregort,  J. — Bundy  sued  Dodson  for  enticing  away  his 
minor  son.  The  complaint  avers  that  the  plaintiff  is  the 
father  of,  and  entitled  to  the  services  of  Thomas  N,  Bundy  \ 
that  the  defendant  on,  &c.,  enticed  away  the  said  ThoTnaSj 
against  the  consent  of  the  plaintiff,  hired  and  put  him  into 
the  army  of  the  United  States  as  a  substitute  for  the  defend- 
ant, for  the  term  of  one  year,  without  the  knowledge  or 
consent  of  the  plaintiff;  that  the  defendant  well  knew  that 
the  said  Thomecs  was  a  minor,  under  the  age  of  21  years; 
that  at  the  time  of  the  hiring,  substitutes  for  one  year  in  the 
army  were  worth  $800,  and  that  the  services  of  said  minor 
son  were  of  the  value  of  (800  for  one  year;  that  at  the 
time  of  the  hiring,  the  said  Thomas  was  only  seventeen 
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years  old ;  that  the  plaintiff  had  been  put  to  great  expense 
in  trying  to  get  his  son  out  of  the  service,  to-wit :  $100. 

A  demurrer  was  sustained  to  the  complaint,  and  this  pre- 
sents the  only  question  in  the  ease. 

A  demurrer  admits  the  facts  averred,  if  well  pleaded. 
The  father  is  entitled  to  the  services  of  his  minor  children; 
and  we  know  of  no  law  that  would  justify  the  appellee  in 
enticing  away  from  his  father  a  minor  son  under  the  age  of 
eighteen  years,  even  if  he  did  place  him  in  the  army  of  the 
United  States.  There  was  no  act  of  Congress  authorizing 
the  muster  in  of  persons  under  that  age. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer, and  for  further  proceedings. 

S.  C.  WiUsonj  for  appellant. 

A.  J.  Boone  and  It.  W.  Harrison^  for  appellee. 


Haun  v.  "Wilson. 

yS&DICT. — At VIDATITS  OF  JUSOBS  TO  IMPEACH. — ^The  ftffidftTitB  of  JQTOn 

cannot  be  used  to  impeach  a  Terdiot^  but  they  may  be  used  to  Bustaaa  it 

Nbw  TbiaXn — ^The  aetion  of  the  oourt  below  in  granting  a  new  trial  ma 
assigned  for  error  on  an  appeal  from  the  judgment  rendered  on  a  seeond 
trial.  One  reason  assigned  for  the  new  trial  was  the  misconduct  of  the 
jury,  which  was  attempted  to  be  shown,  in  part,  by  the  affidaxits  of  ju- 
rors. The  party  in  whose  faror  the  rerdiot  was,  did  not  object  to  the 
filing  of  the  affidarits. 

Held,  that  though  the  court  erred  in  receiving  the  affldaTlts  of  the  jutofb, 
yet,  as  no  exception  was  reserred,  the  error  is  not  ayailable. 

ffeldy  also,  that  as  other  causes  were  assigned  for  a  new  trial,  and  it  does 
not  appear  for  what  cause  the  new  trial  was  granted,  the  Supreme  Covt 
will  presume  in  faTor  of  the  correctness  of  the  ruling  of  the  court  below. 

GoKTiiruAJrcx. — A  judgment  will  not  be  rcTersed  for  an  error  of  the  ooiirt 
below  in  granting  a  continuance. 

Defositiohb. — ^When  the  deposition  of  a  witness  who  resides  in  a  eounty 
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Adjoining  the  place  of  trial  is  taken,  on  account  of  his  sickness,  without 
an  order  of  court  or  an  agreement  of  the  parties,  it  cannot  bo  used  on  the 
trial,  unless  it  then  appears  that  the  cause  for  taking  and  reading  the  de- 
position still  continues. 

Sams. — ^The  refusal  of  the  court,  in  such  case,  to  allow  the  deposition  to  bo 
used  on  the  trial,  because  ii  did  not  appear  that  the  cause  for  taking  it 
continued,  furnishes  no  ground  for  a  continuance. 

Slanobb. — Eyidescb  or  Ghabactxs.— Where,  in  an  action  for  slanderous 
words  imputing  the  crime  of  larceny,  the  defendant  does  not  justify  the 
speaking,  and  offers  no  eyidenoe  impeaching  the  plaintiff's  character,  ct- 
idenee  of  the  plaintiff's  good  character  is  not  admissible. 

Goiiro  TO  TxiAL  PcNMva  ▲  Dxmukbhl — ^It  is  the  duty  of  the  demurring 
party  to  present  his  demurrer  to  the  court,  and  if  he  fails  to  do  this,  and 
goes  to  trial  without  calling  the  attention  of  the  court  to  the  fact  that  it 
is  undisposed  of,  and  fails  to  present  the  objeetion  by  motion  for  a  new 
trial  or  in  arrest,  the  error  is  waiyed. 

APPEAL  from  the  Montgomery  Circnit  Court. 

Eluott,  J. — HauUf  the  appellant,  sued  WUson  for  slan- 
derous  words  alleged  to  have  been  spoken  by  him,  charging 
the  plaintiff  with  larceny 

The  case  was  finally  tried  at  an  adjourned  term  of  the 
court,  in  December^  1866.  The  trial  resulted  in  a  finding 
by  the  jury  for  the  defendant;  upon  which  the  court,  hav- 
ing overruled  a  motion  for  a  new  trial,  rendered  judgment. 

The  cause  was  first  put  at  issue  and  tried  at  the  March 
term,  1865,  when  the  jury  found  for  the  plaintiff,  and  as- 
sessed his  damages  at  |500;  but  the  court,  on  motion  of 
the  defendant,  set  aside  the  verdict  and  granted  a  new  trial. 

This  action  of  the  court  raises  the  first  question  for  the 
consideration  of  this  court. 

The  reasons  presented  for  a  new  trial  were  these : 

''  1.  The  damages  assessed  are  excessive. 

"  2.  The  verdict  of  the  jary  is  not  supported  by  the  evi- 
dence. 

^^  8.  The  misconduct  of  the  jury  in  arriving  at  their  ver- 
dict by  lot'' 

In  support  of  the  third  reason,  the  defendant  filed  the 
afiidavit  of  one  VanarsdoUj  the  bailiff  of  the  oourt^  who 
attended  the  jury  during  their  consultation.    The  affidavit 
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states  that  after  the  jury  had  agreed  to  find  for  the  plain- 
tiff, they  then  agreed  that  each  one  should  write  the  amount 
he  thought  the  plaintiff  ought  to  recover  on  a  slip  of  paper; 
that  the  amounts  should  be  added  together  and  divided  by 
twelve,  and  the  sum  thus  obtained  should  be  the  verdict; 
that  the  jury  all  agreed  to  bo  bound  by  this.  The  d^end- 
ant  also  filed  the  affidavit  of  three  of  the  jurors  who  tried 
the  case,  sustaining  the  statements  of  the  bailiff,  and  stating 
further,  that  they  were  not  satisfied  with  the  verdict,  and 
did  not  know  that  they  could  object  when  the  jury  was 
polled,  or  they  would  have  done  so. 

On  the  other  hand,  the  plaintiff'  filed  the  affidavit  of  seven 
members  of  the  jury,  in  support  of  the  verdict,  in  which 
it  is  expressly  stated  that  the  jury  did  not  arrive  at  the 
amount  of  the  verdict  by  lot;  but  that  after  the  jury 
unanimously  agreed  to  find  for  the  plaintiff^  it  was  SLgreeA 
that  each  juror  should  mark  on  a  separate  slip  of  paper  the 
amount  of  damages  he  supposed  the  plaintiff  entitled  to ; 
that  after  the  amounts  were  so  marked  and  compared,  it 
was  agreed  by  all  the  jurors  that  they  should  be  added  to- 
gether and  the  aggregate  divided  by  twelve,  merely  for  the 
purpose  of  finding  a  basis  upon  which  afterwards  to  arrive 
at  a  verdict,  but  that  there  was  no  agreement  or  intention 
on  the  part  of  any  of  the  jurors  to  be  bound  by  the  result 
of  said  division ;  that  the  quotient  resulting  from  the  divis- 
ion was  (588.75 ;  that  after  the  division  was  made  it  was 
not  claimed  by  any  juror  that  said  amount  should  be  the 
verdict,  but  that  a  proposition  was  made  by  one  of  them  to 
fix  the  amount  of  the  verdict  at  $500,  which  was  fairly 
presented  and  unanimously  agreed  to  by  all  the  jury. 

The  law  is  well  settled,  by  repeated  rulings  of  this  court, 
that  the  affidavit  of  jurors  cannot  be  heard  to  impeach  their 
verdict,  but  may  be  for  the  purpose  of  sustaining  it.  The 
facts  presented  in  this  case  clearly  demonstrate  the  pro- 
priety of  the  rule.  The  record  shows  that  the  jury  was 
polled,  and  each  juror  declared  for  himself  that  the  verdict 
returned  was  his;  and  it  is  difficult  to  believe  that  a  juror 
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was  80  ignorant  as  not  to  know,  when  asked  the  direct 
question  whether  the  verdict  returned  was  his,  that  he 
could  answer  in  the  negative.  To  permit  memhers  of  the 
jury,  after  the  return  of  a  verdict,  thus  to  impeach  it,  would 
present  to  the  unsuccessful  party  a  strong  temptation  to 
tamper  with  jurors,  and  open  a  wide  door  to  corruption. 
The  court  erred  in  receiving  the  affidavits  of  the  jurors  to 
impeach  the  verdict.  The  plaintiff  excepted  to  the  ruling 
of  the  court  in  granting  a  new  trial,  but  he  did  not  object 
or  except  to  the  filing  of  the  affidavits  of  the  jurors  by  the 
defendant,  to  impeach  the  verdict,  and  we  cannot,  therefore, 
reverse  the  case  for  that  error.  Kor  can  we  reverse  it  be- 
cause of  the  action  of  the  court  in  granting  a  new  trial. 
One  of  the  reasons  filed  for  a  new  trial,  as  we  have  seen, 
was^  that  the  verdict  of  the  jury  was  contrary  to  the  evi- 
dence. The  record  does  not  show  for  what  reason  the  new 
trial  was  granted,  nor  does  it  contain  the  evidence  given  on 
that  trial.  The  new  trial  may,  therefore,  have  been  cor- 
rectly granted,  for  aught  that  appears  in  the  record  to  the 
contrary,  for  the  reason  that  the  verdict  was  contrary  to  the 
evidence;  and,  the  contrary  not  appearing,  we  must  pre- 
sume in  favor  of  the  correctness  of  the  ruling  of  the  court. 

Previous  to  the  adjourned  term  at  which  the  cause  was 
finally  tried,  the  court  continued  the  cause  twice,  from  one 
term  to  another,  on  application  of  the  defendant,  without,  as 
the  plaintiff  alleges,  sufficient  cause  being  shown  therefor. 
This  is  also  assigned  for  error.  We  have  not  examined  the  af- 
fidavits upon  which  said  continuances  were  made,  for  the 
reason  that,  even  though  the  court  erred  in  granting  them, 
the  judgment  should  not,  for  that  reason,  be  reversed.  BaU 
V.  The  State,  18  Ind.  362 ;  Shuriz  v.  Woclsey,  id.  435. 

After  the  jury  was  empanneled  and  sworn,  the  plaintiff, 
to  prove  the  speaking  of  the  slanderous  words  laid  in  the 
complaint,  ofiered  to  read  in  evidence  the  deposition  of  one 
SimmonSy  which  had  been  duly  taken  on  behalf  of  the 
plaintiff,  and  filed  and  published  in  proper  time.  The  de- 
position was  taken  on  the  7th  of  September ,  1866,  before  a 
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juBtice  of  the  peaoe  of  Fountain  county,  in  this  State,  which 
adjoins  the  county  of  Montgomery^  in  which  the  action  was 
pending,  to  be  read  in  evidence  on  the  trial  of  the  cause,  at 
the  regular  term  of  <he  Montgomery  Circuit  Court,  to  be 
held  during  the  same  month.  Simmons  stated  in  his  depo- 
sition that  his  health  was  not  such  as  to  enable  him  to  at- 
tend the  court  at  CrawfordsviUe^  at  the  September  term  there- 
of, 1866,  unless  it  improved  more  rapidly  than  it  had  for 
the  week  previous  to  the  date  of  the  deposition.  The  de- 
fendant objected  to  the  deposition  being  read  in  evidence; 
and,  thereupon,  Mr.  McCabe,  the  plaintiff's  attorney,  being 
sworn,  testified  that  he  had  seen  Simm/ons,  the  witness,  a 
week,  or  perhaps  ten  days,  before  the  commencement  of 
the  then  adjourned  term  of  said  court,  at  Atticay  three  miles 
south  of  which  Simmons  resided;  that  he  was  then  in- 
formed by  Simmons  that  he  did  not  feel  that  it  would  be 
safe  for  him  to  attend  said  adjourned  term  of  the  court; 
that  Simmons  looked  to  be  in  bad  health. .  The  defendant 
was  also  sworn,  and  testified  that  he  was  at  the  residence 
of  Simmons^  about  three  miles  south  of  AttieUy  in  Fount<dn 
county,  on  Saturday^  the  day  but  one  previous  to  the  com- 
mencement of  said  adjourned  term ;  that  Simmons  was  then 
in  good  health,  and  told  him  (the  defendant)  that  he  had 
enjoyed  good  health  for  a  long  time  previous  thereto,  with 
the  exception  of  a  little  spell  of  sickntass  he  had  during  the 
previous  summer.  The  court  thereupon  rejected  the  depo- 
sition and  refused  to  allow  it  to  be  read  in  evidence,  on  the 
ground  that  the  cause  for  taking  and  reading  the  same  did 
not  exist  at  the  time  of  said  trial.  The  plaintifl*  excepted 
to  the  ruling,  and  insists  that  it  was  erroneous.  We  do  not 
think  so.  The  deposition  was  not  taken  by  order  of  the 
court  nor  by  agreement  of  the  parties.  Section  250  of  the 
code  provides  that  depositions  may  be  taken  and  used  on 
the  trial  of  causes  in  the  following  cases.  2  G.  &  EL  175 : 
'^  1.  Where  the  witness  does  not  redde  in  the  county,  or 
in  a  county  adjoining  the  one  in  which  the  trial  is  to  be 
held,  or  is  absent  from  the  State. 
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^  2.  When  the  deponent  is  so  aged,  infirm,  or  sick,  as 
not  to  be  able  to  attend  the  conrt,  or  other  place  of  trial, 
or  is  dead. 

^'  3.  When  the  depositions  have  been  taken  by  the  agree- 
ment of  parties,  or  by  the  order  of  the  court  trying  the 
caase." 

It  is  further  provided  by  section  259,  ^^  that  when  a  depo- 
sition is  offered  to  be  read  in  evidence,  it  must  appear,  to 
the  satisfaction  of  the  court,  that  the  cause  for  taking  and 
reading  it  still  exists/'  It  was  for  the  court  to  determine 
from  the  evidence  produced  whether  the  cause  for  taking 
the  deposition  existed  at  the  time  it  was  offered  in  evidence,  * 
and  we  think  the  evidence  sustains  the  finding  of  the  court. 
Section  266,  to  which  we  are  referred  by  the  appellant's 
counsel,  has  no  relation  to  the  question  involved  in  this  case. 

Upon  the  rejection  of  the  deposition,  the  plaintiff  moved 
the  court  to  continue  the  cause  until  the  next  term  thereof, 
on  the  ground  of  surprise  to  the  plaintiff,  by  the  refusal  of 
the  court  to  permit  the  deposition  to  be  read  in  evidence ; 
but  the  court  overruled  the  motion,  to  which  the  plaintift' 
also  excepted.  There  was  no  error  in  this.  The  motion 
was  not  supported  by  affidavit.  The  witness  had  not  been 
summoned  to  attend  the  court,  and  the  plaintiff  is  presumed 
to  have  known  that  he  could  not  read  the  deposition  with- 
out first  proving  that  the  witness  was  not  then  able  to  be 
in  attendance.  The  facts  do  not  present  any  reasonable 
cause  for  surprise,  but  simply  show  neglect,  on  the  part  of 
the  plaintiff*,  to  use  the  proper  means  to  procure  the  at- 
tendance of  the  witness. 

After  the  evidence  on  the  part  of  the  defense  was  closed, 
the  plaintiff  offered  to  read  in  evidence  the  depositions  of 
several  witnesses,  taken  and  filed  by  him,  for  the  purpose 
of  sustaining  his  general  good  character,  but  the  defendant 
objected,  and  the  court  sustained  the  objection.  This  ruling 
is  also  complained  of. 

The  plaintift''s  character  was  not  put  in  issue  either  by 
the  pleadings  or  the  evidence.    There  was  no  answer  alleg- 
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ing  the  truth  of  the  charge  in  justification,  and  no  evidence 
was  offered  or  given  to  the  jury  impeaching  the  plaintiff's 
character.  The  evidence  offered  was  improper,  and  the 
court  did  right  in  rejecting  it. 

It  is  also  objected  that  the  evidence  does  not  sustain  the 
verdict.  The  evidence  is  before  us.  That  given  on  behalf 
.of  the  plaintiff  supports  the  complsdnt,  but  it  is  all  contra* 
dieted  by  the  defendant's  own  testimony,  and  he  is  sup- 
ported by  another  witness  as  to  the  matters  testified  to  by 
one  of  the  plaintiff's  witnesses.  It  presents  simply  a  case 
of  conflict  of  evidence,  in  which  it  was  the  peculiar  pro- 
vince of  the  jury  to  judge  and  determine  the  facts,  and  we 
cannot  disturb  their  finding. 

One  other  question  remains  to  be  considered.  After  the 
first  verdict  was  set  aside  and  a  new  trial  granted,  the  plain- 
tifi*,  by  leave  of  the  court,  filed  an  amended  complaint,  to 
which  the  defendant  answered : 

1.  The  general  denial. 

2.  That  at  the  time  the  slanderous  words  are  alleged  to 
have  been  spoken  by  the  defendant  of  the  plaintiff,  there 
was  an  action  of  slander  pending  in  the  Warren  Circuit 
Court,  in  favor  of  said  plaintiff,  against  said  defendant  and 
his  wife,  for  slanderous  words  alleged  to  have  been  spoken 
of  the  plaintiff  by  the  wife  of  the  defendant;  that  the  words 
charged  in  the  complaint  in  this  action  were  spoken  of  the 
plaintiff  by  the  defendant  in  reference  to  the  slander  suit 
aforesaid,  then  pending  against  the  defendant  and  his  wife, 
and  in  the  preparation  of  his  defense  therein,  and  in  his  ca^ 
pacity  of  defendant  in  that  suit,  and  therefore  were  not 
spoken  with  any  slanderous  or  malicious  intent,  ^^where- 
fore he  demands  judgment.'^ 

The  plaintiff  filed  a  demurrer  to  the  second  paragraph  of 
the  answer.  It  does  not  appear  by  the  record  that  the 
question  of  law  arising  upon  the  demurrer  was  ever  decided 
by  the  court,  or  that  a  reply  was  filed  to  that  paragraph  of 
the  answer.  The  parties  subsequently  went  to  trial,  with- 
out objection,  leaving  the  demurrer  undisposed  of.    The 
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question  was  not  raised  on  the  motion  for  a  new  trial,  nor 
in  any  manner  brought  to  the  attention  of  the  Circuit  Court, 
but  is  presented  for  the  first  time  in  this  court  in  the  assign- 
ment of  errors.  That  it  was  error  to  proceed  to  trial  before 
the  issues  were  made  up,  leaving  the  demurrer  to  the  an- 
swer undecided,  is  too  clear  to  require  argument  or  the  cita- 
tion of  authorities.  This  is  not  denied  by  the  counsel  of 
the  appellee;  but  it  is  insisted  that  the  appellant  should 
have  raised  the  question  in  the  court  below,  and  that  hav- 
ing failed  to  do  so,  he  waived  it,  and  cannot,  therefore, 
avail  himself  of  it  here,  to  reverse  the  judgment.  Is  this 
position  correct  ? 

A  question  somewhat  analogous  was  decided  in  Martin- 
dale  V.  PricCy  14  Ind.  115.  There  the  plaintifi*  failed  to  re- 
ply to  a  paragraph  of  the  answer  setting  up  new  matter, 
constituting  a  bar  to  the  action.  The  failure  to  reply  was 
tantamount,  under  the  code,  to  an  admission  that  the  facts 
alleged  in  the  answer  were  true,  and  entitled  the  defendant 
to  judgment.  But,  without  asserting  this  right,  the  de- 
fendant went  to  trial,  without  objection,  and  the  plaintifi* 
recovered.  Ko  motion  was  made  in  the  court  below  for 
a  judgment  non  obstante  veredicto j  or  in  arrest,  or  other- 
wise, by  which  the  matter  was  brought  to  the  attention 
of  the  court,  but  it  was  assigned  for  error  on  appeal.  It 
was  held,  that  by  failing  to  raise  the  question  in  the  court 
below,  the  defendant  waived  it  and  could  not  avail  him- 
self of  the  error  in  this  court.  This  ruling  was  followed 
in  the  subsequent  cases  of  Herdy  v.  JTem,  15  Ind.  891 ;  Da- 
vis V.  Englerj  18  Ind.  812 ;  and  Preston  v.  Sandford's  Adm\ 
21  Ind.  156.  In  the  last  case,  the  question  was  urged  for 
the  first  time  on  a  complaint  for  review,  and  the  court  held, 
that  by  consenting  to  go  to  trial,  the  defendant  waived  the 
reply  and  thereby  consented  to  treat  the  answer  as  though 
denied,  and  go  to  the  proof  of  the  matters  alleged. 

It  is  laid  down  in  all  these  cases  as  a  general  proposition, 
that  a  cause  should  not  be  reversed  in  this  court,  on  a  ques- 
tion never  raised  in  the  court  below,  in  a  proper  ^manner  to 
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direct  the  attention  of  that  court  to  it,  where  it  appears  by 
tlie  record  that  the  court  had  jurisdiction  of  the  person  and 
the  subject-matter.  To  which  should  be  added,  when  the 
judgment  is  for  the  plaintiff,  that  the  facts  alleged  in  the 
complaint  constitute  a  valid  cause  of  action. 

But  in  Gray  v.  Cooper^  5  Ind.  506,  the  precise  question 
involved  in  the  case  at  bar  seems  to  have  been  decided. 
There,  the  parties  proceeded  to  trial  before  a  demurrer  to 
two  paragraphs  of  the  answer  had  been  disposed  of  by  the 
court.  The  plaintiff  i*ecovered.  It  appears  that  a  motion 
for  a  new  trial  was  overruled,  but  the  causes  assigned  arc 
not  stated.  Nor  is  it  clear,  from  the  decision  in  the  case, 
whether  or  not  the  question  was  raised  in  any  manner  in 
the  court  below.  It  was  held  to  be  error,  and  for  that  rea- 
son the  judgment  was  reversed.  In  answering  an  objection 
that  the  parties  had  virtually  waived  the  demurrer,  it  Is 
said  that  ^  nothing  indicates  such  waiver,"  and  the  opin> 
ion  concludes  by  saying  that  it  is  the  nature  of  a  demurrer 
to  cut  off  all  further  proceedings  until  it  is  disposed  of. 

In  Kegg  v.  WeldeUy  10  Ind.  650,  the  defendant  demurred 
to  the  complaint,  and  the  demurrer  remaining  undisposed  of 
by  the  court,  the  defendant  was  subsequently  called,  and 
judgment  rendered  against  him  by  default.  The  judgment 
was  reversed,  because  it  was  error  to  render  it  without  the 
demurrer  being  first  disposed  of.  It  does  not  appear  that 
any  exception  was  taken,  or  motion  made,  in  reference  to  it 
in  the  lower  court. 

In  Anderson  v.  Weaver ^  17  Ind.  228,  the  answer  contained 
eight  paragraphs,  to  all  of  which  replies  were  filed.  The 
reply  to  two  of  the  paragraphs  was  demurred  to.  No  action 
of  the  court  was  had  on  the  demurrer.  There  was  a  trial 
by  jury  and  a  verdict  for  the  plaintiff.  Motion  for  a  new 
trial  overruled  and  judgment.  One  of  the  causes  ui^ed  for 
a  new  trial  was  that  the  demurrer  to  the  reply  was  pending 
and  undisposed  of  when  the  cause  was  tried.  It  was  held 
that  the  trial,  before  the  demurrer  was  decided,  was  erro- 
neous, and  the  judgment,  for  that  reason,  was  reversed. 
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The  objection  might  have  been  taken,  in  the  case  under 
consideration,  by  motion  in  arrest  of  judgment,  which  lies 
for  any  matter  intrinsic,  appearing  upon  the  face  of  the  rec- 
ord,  amounting  to  a  defect,  not  amendable,  or  aided  at  com- 
mon law  or  by  statute,  and  for  which  a  writ  of  error,  at 
common  law,  would  lie.  Graham's  Pr.  641 ;  2  Tidd's  Pr. 
918. 

The  code  is  silent  on  the  subject  of  motions  in  arrest  in 
civil  cases ;  but  it  is  a  practice  long  existing  at  common 
law,  and  is  not  abrogated  by  the  code. 

We  also  think  the  error  complained  of  was  a  good  cause 
for  a  new  trial,  and  might  have  been  assigned  as  such,  un- 
der the  first  ground  specified  in  the  code,  §  352,  namely : 
*' Irregularity  in  the  proceedings  of  the  court,"  &c.  2 
Q.  b  H.  211. 

In  view  of  our  prgisent  system  of  practice,  and  after  a 
careful  consideration  of  the  question,  we  have  arrived  at 
the  conclusion  tiiat  the  error  complained  of  is  not  well  as- 
signed. The  appellant  was  the  demurring  party,  and  it  was 
liis  duty  to  present  the  demurrer  to  the  court  for  its  decis- 
ion. This  he  did  not  do,  but  voluntarily  proceeded  to 
trial  without  even  calling  the  attention  of  the  court  to  the 
fiact  that  the  demurrer  was  undisposed  of.  lil^or  did  he,  af< 
ter  verdict,  present  the  question  as  a  cause  for  a  new  trial, 
or  by  motion  in  arrest  of  judgment  Under  such  circum-. 
stances  he  must  be  deemed  to  have  waived  the  error,  and  it 
is  too  late  to  present  it  for  the  first  time  in  this  court,  in 
the  assignment  of  errors. 

The  judgment  is  affirmed,  with  costs. 

J.  McCabCy  B.  F.  Gregory  and  J.  Harper^  for  appellant. 

J.  H.  Browrif  for  appellee. 
Vol.  XXVUL— 20 
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28  aoo;  Bill  ot  £zcxpnoH8.-~TiXE  or  FiLiva. — ^The  Btatutorj  rule,  that  the  time 

ISO    SflS 

'  within  which  an  act  is  to  be  done,  &c.,  shall  be  compnted  by  exelnding 

the  first  day  and  inolnding  the  last,  applies  to  the  filing  of  bills  of  eoLoep- 
tions. 

APPEAL  from  the  Knox  Common  Pleas. 

Elliott,  J. — Suit  in  the  name  of  the  State,  on  the  rela- 
tion of  Wmiam  McCoy  and  his  wife,  Nancy  Ann  McCoy, 
against  Asa  Thomj  the  surviving  surety  on  a  guardian's 
bond'. 

It  is  alleged  in  the  complaint  that  on  the  19th  day  of 
June^  1852,  Janus  Thomj  who  has  since  deceased,  was  duly 
appointed  the  guardian  of  the  persons  and  estates  of  Hi- 
ram Wilson  and  the  relator,  Nancy  Ann  Wilson,  who  has 
since  intermarried  with  the  said  WxUUam  McCoy;  that  the 
said  James  Thorn  thereupon  executed  his  bond  as  such 
guardian,  with  the  defendant  Asa  Thorn  and  Philip  Wilsofn^ 
who  has  also  since  deceased,  as  his  sureties ;  that  in  said 
bond  the  said  Nancy  Ann  is  erroneously  named  Mary  Ann\ 
that  said  guardian  received  the  sum  of  |297.67,  money  be- 
longing to  said  Nancy  Ann,  which  remained  in  his  hands  at 
the  time  of  his  death,  and  has  never  since  been  paid,  &c. 
A  copy  of  the  bond  is  annexed  to  the  complaint  It  is  in 
the  penal  sum  of  $250,  with  a  condition  that  said  James 
Thorn  shall  discharge  the  duties  and  perform  the  trusts 
committed  to  him  as  guardian  of  the  persons  and  estates 
•of  Hiram  Wilson  and  Mary  Ann  Wilson,  minor  children  of 
John  Wilson,  late  of  Knox  county,  deceased,  during  their 
(minority,  and  render  to  the  court  a  just  and  true  account 
of  said  guardianship  when  thereunto  required. 
•        the  defendant  answered  in  four  paragraphs: 

1.  A  general  denial. 

2.  That  the  guardian  in  his  lifetime  fully  paid  over  and 
accounted  for  all  moneys  received  by  hun. 

8.  Payment  to  Red,  a  guardian  appointed  for  said  Nancy 
Ami  after  the  death  of  said  James  Thorn, 
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4.  Payment  to  the  relators. 

Reply  in  denial  of  the  2d,  8d'  and  4th  paragraphs.  A 
trial  of  the  issues  by  the  court  resulted  in  a  finding  and 
judgment  for  the  defendant,  a  motion  for  a  new  trial  hav- 
ing been  overruled. 

The  reasons  stated  in  the  motion  for  a  new  trial  are : 

1.  The  finding  of  the  court  is  contrary  to  the  evidence. 

2.  The  finding  of  the  court  is  contrary  to  law. 

A  bill  of  exceptions  contains  the  evidence.  A  prelimi- 
nary question,  however,  is  presented  by  the  appellee,  which 
it  is  necessary  to  dispose  of  before  looking  into  the  evi- 
dence. The  cause  was  tried  on  the  11th  of  May^  1866,  and 
on  the  12th  day  of  the  same  month  the  court,  by  agreement 
of  the  parties,  allowed  the  appellants  "  thirty  days  time  to 
prepare  and  file  their  bill  of  exceptions."  The  bill  of  ex- 
ceptions, containing  the  evidence,  was  filed  in  the  clerk's 
office  on  the  11th  day  oiJunCy  1866,  which,  the  appellee  in- 
sists, was  after  the  time  limited  by  the  court,  and,  therefore, 
that  the  evidence  is  not  properly  in  the  record,  and  cannot 
be  reviewed  by  this  court.  Brovm  v.  Buzan^  24  Ind.  194,  is 
cited  as  an  authority  in  point.  There  the  question  arose 
upon  the  construction  of  a  contract,  and  it  was  held  that 
where  an  act  is  to  be  done  within  a  ^ven  number  of  days 
"  from  the  time  of  the  contract,"  the  day  upon  which  the 
contract  was  made  must  be  counted  as  a  whole  day  in  mak- 
ing the  computation.  The  adjudicated  cases  are  not  uni- 
form upon  the  point  involved  in  that  case;  but  it  is  not 
applicable  to  the  question  presented  here.  Section  787  of 
the  code  declares  that  "  The  time  within  whi<5h  an  act  is  to 
be  done,  as  herein  provided,  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last.  -If  the  last  day  be 
Sunday^  it  shall  be  excluded."  2  G.  &  H.  8S2.  And  section 
343  provides  that  "the  party  objecting  to  the  decision  of  the 
court  must  except  at  the  time  the  decision  is  made;  but  time 
may  be  given  to  reduce  the  exception  to  writing,  but  not  be* 
youd  the  term,  unless  by  special  leave  of  the  court."  2 
G.  &  H.  209.  In  this  case,  the  time  given  by  the  court  to  the 
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appellants,  within  which  to  file  their  bill  of  exceptions^  wa9 
under  the  authority  conferred  by  the  statute,  and  we  think 
the  statutory  rule  of  computing  time  applies  to  it.  Then, 
excluding  the  12th  of  May,  the  day  on  which  the  time  was 
given,  and  including  the  11th  of  June,  the  day  the  bill  of 
exceptions  was  filed,  and  we  have  in  May  nineteen  days,  and 
eleven  in  JuWy  making  thirty.  The  biU  of  exceptions  was 
filed  on  the  tMrtieth  day,  and  was  therefore  in  time. 

It  is  clear  from  the  evidence  that,  of  the  amount  of 
money  which  came  into  the  guardian's  hands,  belonging  to 
his  ward  Nancy  Ann,  there  remains  unpaid  an  amount,  in- 
cluding interest,  equal  to  the  penalty  of  the  bond.  This  fact 
is  not  controverted  here  by  the  appellee's  counsel ;  but  an 
effort  is  made  to  sustain  the  judgment  of  the  Common 
Pleas  on  other  grounds.  The  finding  for  the  defendant  is 
a  general  one,  and  the  record  does  not  show  the  grounds 
upon  which  it  was  based;  but  it  is  said  in  the  appellant's 
brief  that  the  court  held  that  the  evidence  failed  to  show 
that  the  relator,  Nancy  Ann,  is  the  same  person  of  whom 
Janus  Thorn  was  guardian. 

The  relators  first  gave  in  evidence  the  bond  sued  on,  by 
which  it  appears  that  said  James  was  appointed  guardian  of 
Hiram  and  Mary  Ann  Wilson,  An  account  current,  filed 
by  James  Thorn,  as  guardian,  in  the  Court  of  Common 
Pleas  of  Knox  county,  on  the  28th  day  of  June^  1860,  was 
then  given  in  evidence,  which  commences  thus : 

^^  James  Thorn,  guardian  of  Hiram  and  Nancy  WUson, 
minor  heirs  of  John  WUson,  deceased,  in  account  with  his 
said  wards."    He  then  charges  himself  with — 
Amount  due  Nancy  Ami  Wilson  on  last  settlement,  made 

March  21,  1858 |288  65 

Interest  up  to  this  date 80  00 

^18  65 
And  is  credited  with  the  sum  of . .    • . » •     21  00 

Leaving  a  balance  due  the  ward  of. (297  65 
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Thb  account  current  shows  that  Hiram  Wilson  was  then 
oyer  the  age  of  twenty-one  years,  and  his  receipt  for  the 
balance  due  him  from  the  guardian  was  filed,  and  the 
^guardianship,  as  to  him,  finally  settled. 

Asa  Thorn,  the  defendant,  was  then  sworn,  at  the  in- 
stance of  the  i^pellants,  and  testified  that  James  Thorn,  the 
guardian,  died  in  November ,  1860 ;  that  he  was  the  guardian 
of  two  of  the  children  of  Jokifi  and  Ruth  WUsoriy  deceased, 
one  a  boy,  the  other  a  girl ;  that  the  girl's  name  was  Mary 
Ann,  and  that  he  did  not  know  that  she  was  ever  called 
Nancy  Ann ;  that  said  John  and  Bvth  Wilson  had  four  chil- 
dren, but  James  Thorn  was  only  guar^an  of  two  of  them ; 
that  after  the  death  of  James  Thorn,  one  Red  was  appointed 
guardian  of  said  Mary  Ann,  but  that  she  soon  afterward 
married  a  man  by  the  name  of  Ray^  who  subsequently  died, 
and  his  father,  John  Ray,  then  became  her  guardian ;  that 
soon  after  she  was  married  to  the  relator,  WiUiam  McCoy. 

The  defendant  gave  in  evidence  an  account  current  filed 
by  James  Thorn,  as  such  guardian,  on  the  2l8t  of  March, 
1858,  in  which  the  relator  is  named  Nancy  Ann  Wilson.  It 
appears  by  that  account  current  that  there  was  then  in  his 
hands,  belonging  to  said  ^^Nancy  Ann^^  after  deducting  all 
credits,  the  sum  of  1(288.65.  This  is  the  same  balance  car- 
ried forward  into  the  account  current  filed  June  28, 1860. 

This  evidence  seems  to  establish,  beyond  reasonable  con- 
troversy, that  the  relator,  Nancy  Ann  McCoy,  is  the  same 
person  of  whom  said  James  Thorn  was  appointed  the  guard- 
ian, and  is  the  same  person  named  in  the  bond  sued  on, 
though  erroneously,  as  Mary  Ann  WHson,  but  whom  the 
guardian,  in  all  his  subsequent  settlements,  correctly  names 
Nancy  Ann. 

The  defendant  in  his  evidence  calls  her  Mary  Ann,  and 
says  he  did  not  know  that  she  was  ever  called  Nancy  Ann. 
He  did,  however,  know  that  she  was  so  called  in  both  the 
guardian's  accounts  current,  for  they  were  both  then  before 
him,  one  of  which  he  gave  in  evidence.  But  the  identity 
of  the  peiBon  is  clearly  shown  by  his  own  evidence. 
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It  is  contended  by  the  appellee  that  the  evid^aoe  does 
not  show  a  breach  of  the  bond,  for  the  alleged  reason  that  a 
demand  of  the  surety  is  unavailing  until  the  principal  has 
made  default.  This  maybe  true,  but  here  the  death  of 
the  principal  terminated  the  guardianship,  and  rendered 
the  sureties  liable  for  the  amount  of  money  in  the  guardian  s 
hands,  belon^ng  to  the  ward,  at  the  time  of  his  death.  It 
was  not  necessary  that  the  ward  should  first  resort  to  a  suit 
against  the  legal  representatives  of  the  guardian,  though 
the  evidence  shows  that  the  claim  was  filed  against  the  es- 
tate of  the  guardian,  and  the  amount  allowed  by  the  court, 
but  remained  unpaid. 

We  think  the  finding  of  the  court  is  not  sustained  by  the 
evidence,  and  that  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re^ 
manded  for  a  new  trial. 

J.  C.  Dcnney  and  G.  O.  ReUyy  for  appellant. 

C.  M.  AUen  and  F.  W.  Viekey  for  appellee. 


28  3101  Martin  v.  The  State. 

140    886| 

SuPRin  CouBT. — ^Bkwbsal  of  JuBamNT. — Etidbkos. — It  is  for  dw 
jury  to  judge  of  the  facts  and  of  the  credibility  of  witnesseSi  and  where 
there  is  eTidence  which,  if  uncontradicted,  would  sustain  the  Terdict,  the 
Supreme  Court  wiU  only  interfere  in  extreme  cases. 

Sjime. — But  where  the  eTidence  in  support  of  the  finding  is  clearly  and  con- 
clusiYcly  contradicted,  the  court  will  order  a  new  trial. 

APPEAL  from  the  Floyd  Circuit  Court 
Elliott,  J. — Martin  was  indicted  in  the  Washington  Cir- 
cuit Court  for  an  assault  with  intent  to  murder. 
The  case  was  transferred,  on  a  change  of  venue,  to  the 
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Floyd  Circuit  Court,  where  it  was  tried.  The  jury,  to  which 
the  case  was  submitted,  found  Martin  guilty  of  an  assault, 
and  assessed  his  fine  at  five  dollars,  and  not  guilty  of  the 
intent  to  murder,  as  charged  in  the  indictment.  A  motion 
for  a  new  trial,  which  stated,  among  other  causes,  that  the 
verdict  of  the  jury  was  contrary  to  the  evidence,  was  over- 
ruled, and  judgment  rendered  on  the  verdict. 

The  evidence  is  before  us,  and  we  do  not  think  it  sus- 
tains the  finding  of  the  jury.  True,  Heffren^  the  prosecut- 
ing witness,  testified  that  he  was  standing  on  the  corner  of 
a  street  in  Sateniy  when  the  defendant  came  up  to  within 
six  feet  of  him,  and,  without  a  word  being  said  by  either 
party,  or  an  act  being  done  by  the  witness  to  provoke  an 
assault,  drew  a  pistol  and  fired  at  him,  when,  in  self  de- 
fense, he  advanced  on  the  defendant,  but  without  a  weapon 
of  any  kind,  and  forced  him  back,  and  threw  or  knocked 
him.  into  a  cellar,  the  door  of  which  was  open.  But  these 
statements  were  directly  contradicted,  in  every  essential 
particular,  by  two  other  witnesses  who  were  immediately 
present.  They  both  testified  that  the  prosecuting  witness 
was  standing  on  the  comer  of  the  street,  within  a  few  feet 
of  DuckwaWs  store,  when  Martin  came  up;  and,  when  he 
was  just  about  to  pass  between  the  prosecuting  witness  and 
the  store,  Heffren^  without  any  provocation,  or  a  word  be- 
ing said  by  either,  suddenly  drew  and  struck  at  him  with, 
as  one  of  them  testified,  ^' brass  knucks'';  that  Martin 
threw  up  a  cane  and  partially  warded  off  the  blow,  which 
struck  the  cane,  and,  also.  Martinis  face ;  that  Martin  there- 
upon retreated,  using  the  cane  before  his  face  to  ward  off 
the  blows  of  Htffreny  who  was  following  him  up,  when 
Martin  drew  a  pistol  and  fired  at,  but  missed  Seffren;  Mar- 
tin still  continued  to  retreat  in  the  same  manner,  being 
closely  pursued  by  Heffreny  until  he  fell  backward  into  the 
cellar.  One  of  these  witnesses  testified  that  he  distinctly 
saw  something  in  HtffrerCs  hand,  which  he  took  to  be 
^<  brass  knucks";  that  the  blow  qo  sounded  on  the  cane, 
and  he  saw  a  nmrk  on  the  cane,  immediately  afterwards, 
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made  by  the  blow.  The  other  witneBS  did  not  see  anythizig 
in  HeffrerCs  hand,  but  testified  that  the  blow  made  a  rattling 
noise  on  the  cane,  as  if  struck  by  a  hammer.  These  wit- 
nesses were  strongly  corroborated  by  three  others,  who  did 
not  see  the  beginning  of  the  difficulty,  though  near  by  at 
the  time.  Their  attention  was  attracted  by  the  noise,  and 
when  they  first  looked  toward  the  parties,  Martin  was  re- 
treating, and  Heffren  pursuing  him ;  Martin  using  his  cane 
before  his  face  to  ward  ofi;*  the  blows,  finally  drew  a  pis- 
tol and  fired  at  HeffreUj  and  then  continued  to  give  bade 
until  he  fell  into  the  cellar.  Another  witness  also  testi- 
fied that  he  had  a  conversation  with  Heffren  about  the  dif- 
ficulty, about  four  weeks  after  it  occurred,  in  which  JBSgffrm 
stated  that  he  sought  the  difficulty  with  Martin ;  that  he  ex- 
pected to  have  a  difficulty  with  him,  and  thought  he  would 
take  the  start,  and  <<  went  for  him  with  brass  knucks.'^  All 
of  these  witnesses  were  disinterested.  Two  of  them  were 
introduced  by  the  prosecution.  They  were  nnimpeacfaed 
and  uncontradicted,  except  by  Heffren.  Another  fact  ad- 
mitted by  Heffrertj  tending  to  corroborate  and  strengthen 
their  evidence,  is,  that  soon  after  the  occurrence  Heffrek 
procured  an  affidavit  to  be  filed  against  himself,  and  had  a 
trial  before  a  justice  of  the  peace.  His  excuse  is  that  he 
wanted  the  matter  settled.  But,  if  Martin  was  the  ofiender, 
as  he  testified,  and  not  himself;  if,  without  any  provocation 
on  his  part,  Martin  made  upon  him  a  murderous  attack,  as 
he  insists,  it  is  difficult  to  see  how  a  prosecution  against 
him  would  settle  the  matter.  The  evidence  further  shows 
that  Martin  was  an  old  man,  and  subject  to  a  disease  of  die 
heart,  an  attack  of  which  followed  the  difficulty,  and  that 
Heffren  was  known  as  a  violent  and  dangerous  man,  es- 
pecially when  under  the  influence  of  liquor.  This  was  a 
criminal  prosecution,  in  which,  to  justify  a  conviction,  the 
evidence  should  be  such  as  to  exclude  every  reasonable 
doubt  of  the  defendant's  guilt. 

The  jury  are  the  proper  judges  of  the  facts  and  of  the 
credit  that  should  be  given  to  the  witoesses,  and  where 
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there  is  evidence  which,  if  tineontradictedywonld  sustain 
the  verdict,  this  court  will  only  interfere  with  the  finding 
in  extreme  cases.  In  The  Toledo  and  Wabaah  JRailway  Co. 
V.  Ooddardy  25  Ind.  185,  the  role  is  stated  to  be,  <^  that  if 
there  is  evidence  from  which  the  jury  might  reasonably  find 
or  infer  a  fact,  and  they  find  accordingly,  this  court  will  not 
disturb  the  verdict  because  there  is  other  evidence  in  con- 
flbt  with  that  on  which  the  finding  is  based.  But  where 
the  evidence  in  support  of  the  finding  is  clearly  and  over- 
whelmingly or  conclusively  contradicted,  it  would  be  a  re- 
proach to  the  law  and  a  flagrant  outrage  upon  the  rights  of 
parties  to  refuse  to  disturb  the  verdict,  simply  because  it 
had  been  found  by  a  juiy." 

Buch,  we  thinly  is  the  efEect  of  the  evidence  in  the  case 
before  us.  Besides,  it  is  evident  that  the  jury  did  not  credit 
HeffrevCs  statements,  for  they  acquitted  Martin  of  the  intent 
to  murder,  which  was  clearly  made  out  by  Hegren^s  testi- 
mony. How,  then,  they  could  have  stopped  short  of  an  en- 
tire acquittal,  without  wholly  and  arbitrarily  disregarding 
the  testimony  of  all  the  other  witnesses,  it  is  impossible  to 
oonceive. 

Judicial  proceedings  cannot  be  converted  into  a  mock- 
ery. To  say  that,  beyond  a  reasonable  doubt,  the  defend- 
ant was  guilty  of  an  unlawful  assault^  in  such  a  state  of 
ease,  would  be  simply  absurd,  and  to  hesitate  in  ordering  a 
new  trial  would  be  a  plain  disregard  of  the  rights  of  the 
dtiaen. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  triaL 

J.  H.  BuUer  and  W.  Q.  Oresham^  for  appellant. 

JD.  JBr.  W^Uamaony  Attorney  General^  for  the  State. 
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Wood  v.  Long  and  Another. 

CoTXVAiTT. — ^Wrbbe  AocxnsiTT  Exousw.— Snit  \>j  A  mgunst  B  nnd  bis 
surety,  upon  an  arbitnttion  bond.  The  award  provided  that  B  should  r«h 
couTey  to  A  certain  real  estate,  and  that  on  a  fttture  day  fixed  he  should 
deliver  to  A,  in  good  working  order,  a  steam  saw-mill  situated  on  the  land 
so  to  be  re^conyeyed.  The  bre^h  assigned  was  that  the  boiler  of  the  mill 
had  exploded  before  the  surrender  thereof  to  A,  to  Uie  damage  of  the 
plaintiff,  &c. 

Held,  that  the  explosion  of  the  boiler,  though  accidental,  did  not  dlsefasxg^ 
B  from  his  obligation  to  deliyer  the  mill  in  good  order. 

APPEAL  from  the  Qibson  Circnit  Court, 

Elliott,  J. — Suit  by  Wood  against  Ixmg  and  Trippd  on 
an  arbitration  bond.  The  court  sustained  a  demurrer  to 
the  complaint,  and  rendered  a  judgment  for  the  defendant 
for  costs.     Wood  appeals. 

It  is  alleged  in  the  complaint,  that  the  defendants  exe- 
cuted and  delivered  to  the  plaintifi'  the  bond  sued  on,  which 
recites  that  a  controversy  had  arisen  between  Wood  and 
Long^  relative  to  a  certain  trade  made  by  them,  embracii^ 
incumbrances  on  certain  real  estate  in  Knox  county,  owned 
by  Longy  and  certain  real  estate  in  Gibson  county,  and  a 
steam  saw-mill  and  its  appurtenances,  and  one  portable 
grist-mill,  owned  by  Wood^  and  that  the  parties  had  agreed 
to  submit  the  matters  in  difference  to  arbitrators,  who  are 
named.  The  condition  of  the  bond  is  that  Long  should 
abide  and  perform  the  award.  TVippet  executed  the  bond 
as  the  surety  of  Long. 

It  is  further  averred  that  the  arbitration  was  had  and  an 
award  duly  made  by  the  arbitrators,  which  is  set  out. 
Among  other  things,  the  arbitrators  awarded  that  Long 
should  re-convey  to  Wood  certain  real  estate  (which  is  de- 
scribed), ^^  provided  that  said  Long  shall  hold  and  retain 
possession  of  the  said  steam  saw-mill  and  its  appurtenances, 
and,  also,  a  portable  grist-mill,  until  the  1st  day  of  Aprily 
1867,  at  which  time  the  said  Long  shall  deliver  to  the  said 
Wood  said  steam  saw-mill  and  portable  grist-mill,  and  their 
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appurtenances,  all  in  working  order."  It  was  also  awarded 
that  Wood  should  re-convey  to  Long  certain  real  estate  in 
Knox  county,  and  deliver  up  to  hiin  a  note  for  $100. 

The  complaint  alleges  that  Wood  has  performed  the 
award,  in  all  things,  on  his  part,  and  that  Long  delivered 
to  the  plaintiff  the  steam  saw-mill  and  its  appurtenances, 
and,  also,  the  said  portable  grist-mill,  before  the  said  1st 
day  of  Aprily  1867,  but  that  the  machinery  thereof  was  not 
in  working  order;  that  the  boiler  of  the  steam  saw-mill 
had  exploded  before  the  day  of  delivery,  and  thereby  the 
furnace,  steam-pipe,  safety-valve,  breaching,  and  other  parts 
thereof  were  injured;  that  by  reason  of  the  failure  of  said 
Long,  the  plaintiff  was  injured  and  sustained  damages  in 
the  sum  of  92,000,  for  which  he  prayed  judgment. 

Do  the  facts  alleged  in  the  complaint  constitute  a  good 
cause  of  action  ?  Under  the  rules  of  pleading,  it  was  not 
necessary  that  the  plaintiff  should  have  stated  in  the  com- 
plaint the  reason  why  the  steam  saw-miU  was  not  deliv- 
ered to  him  in  ^^  working  order.''  It  would  have  been  a 
Bufficient  breach  to  allege  that  Long  failed  to  deliver  it 
at  the  time  specified,  in  ^^  working  order,"  as  required  by 
the  award,  leaving  the  defendant  to  set  up  in  his  answer 
any  reason  therefor  constituting  a  defense ;  but  as  the  plain- 
tiff saw  fit  to  state  the  reason  in  the  complaint,  he  must 
abide  by  it;  and  if  the  reason  so  stated  is  a  valid  one,  as  a 
defense  to  the  action,  then  the  complaint  is  bad.  It  will  be* 
observed  that  it  is  not  alleged  that  the  explosion  of  the 
boiler  was  caused  by  any  negligence  or  misconduct  of  the 
defendant;  and  this  presents  the  real  point  in  controversy 
in  the  case.  It  is  insisted  by  the  appellee  that  he  is  ex- 
cused from  liability  on  his  bond,  for  the  injury  to  the  ma- 
chinery of  the  mills,  caused  by  the  accidental  explosion  of 
the  boiler,  in  consequence  of  which  he  could  not  deliver 
the  same  in  ^^  working  order,"  and  that  as  it  is  not  claimed 
that  the  explosion  was  caused  by  any  negligence  or  fault  on 
his  part,  he  was  not  bound  to  repair  the  machinery.    This 
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is  the  view  that  seems  to  have  been  taken  of  the  qneetion 
by  the  Circuit  Court 

ISo  authority  directly  in  point  is  referred*  to  by  the  appel- 
lee's counsel,  but  it  is  insisted  in  argument  that  the  appel- 
lee's liability  is  governed  by  the  law  regulating  the  relation 
of  landlord  and  tenant,  and  that  a  tenant  is  not  bound  to 
rebuild  premises  occupied  by  him,  when  accidentally  de- 
stroyed, without  an  express  covenant  to  repair,  and  th^ 
cite  Gibson  v.  MleTy  18  Ind.  124 ;  Wainscott  v.  SUverSj  id^ 
497 ;  Warner  v.  HUchins,  5  Barb.  666. 

In  Gibson  v.  EUery  swpra^  there  was  a  sale  and  conveyance 
of  land,  with  an  agreement  that  the  vendor  should  hold  pos- 
session and  use  the  property  until  the  vendee  sold  it,  the 
vendor  covenanting  then  to  ^ve  up  the  premises  in  as  good 
repair  as  when  the  vendee  purchased  them,  upon  the  pay- 
ment of  a  balance  of  the  purchase  money.  The  buildings 
on  the  premises  were  destroyed  by  fire  during  the  ooeu- 
pancy  of  the  vendor,  and,  as  the  complaint  alleged,  by  his 
negligence  and  misconduct.  It  was  held,  under  the  agree- 
ment, that  the  relation  of  landlord  and  tenant  existed,  but 
as  the  building  was  destroyed  by  the  negligence  of  the  ven- 
dor, he  was  bound  to  rebuild. 

It  was  insisted  in  that  case  that  the  vendor,  who  occupied 
the  relation  of  a  tenant,  was  not  bound  to  rebuild,  in  the 
absence  of  an  express  covenant  to  repair.  In  answer  to 
that  position,  it  was  said  by  the  court,  that  this  constraction 
would  be  correct  in  its  application  to  that  <»Me,  had  the 
buildings  been  consumed  accidentally. 

Warner  v.  Sutcfuns^  supra^  was  an  action  of  covenant  on 
a  lease,  in  which  the  lessee  agreed  to  surrender  the  prem^* 
ises  at  the  expiration  of  the  term,  in  as  good  condition  as 
they  were  at  the  date  of  the  lease,  natural  wear  excepted. 
During  the  tenancy,  the  buildings  on  the  premises  were  ac'> 
cidentally  destroyed  by  fire.  Held,  there  being  no  oove*^ 
nant  to  repair  or  rebuild,  that  the  lessee  was  not  bound  to 
replace  the  buildings. 

It  is  said  in  the  opinion  of  the  court,  that  ^^  the  stipula* 
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lion  to  repair  is  the  proper  one,  where  the  lessee  assumes  to 
keep  and  make  the  premises  good,  from  whatever  cause  the 
injniy  may  arise,  whether  from  unavoidable  accident  or 
negligence.  And  the  covenant  to  sorrender  in  the  same 
oondition  is  adopted  when  the  object  is  to  secure  the  ut- 
most care  and  diligence  of  the  lessee  in  protecting  and  pre- 
serving the  property."  The  law,  from  considerations  of 
public  policy,  favors  lessees,  and  the  rule  of  constructioh 
enunciated  above  is  more  particularly  applicable  to  that 
class  of  cases,  and  can  scarcely  be  made  to  apply  to  any 
other. 

We  are  also  referred  to  the  case  o£  Oakley  v.  MartoUy  11 
N.  Y.  25.  But  the  rulings  in  that  case,  so  far  as  they  ap- 
ply to  the  question  under  consideration  here,  are  against 
the  position  of  the  appellee.  There  no  question  was  pre- 
sented involving  the  relation  of  landlord  and  tenant,  and  it 
was  held  that  the  performance  of  a  condition  precedent 
would  not  be  excused,  although  it  had  become  impossible, 
without  any  default  on  the  part  of  the  plaintiff;  that  ^^  when- 
ever a  party,  by  hb  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  not- 
withstanding any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  contract"  See, 
also,  Chitty  on  Contracts,  734. 

In  the  case  before  us,  the  relation  of  landlord  and  tenant 
did  not  exist  between  Wood  and  Long  by  virtue  of  the 
award.  The  award  is  virtually  a  rescission  of  a  previous 
contract  between  the  parties.  It  required  Long  to  re-convey 
certain  real  estate  to  Woody  but  provided  that  Long  should 
retain  possession  of  the  steam  saw-mill  and  its  appurte- 
nance, and  also  the  portable  grist-miU,  until  the  Ist  day  of 
Aprilf  1867 ;  at  which  time  the  award  required  him  to  de- 
liver them  to  Woody  ''all  in  working  order."  That  they 
should  be  delivered  ''  all  in  working  order,"  is  a  positive 
and  unconditional  requirement  of  the  award.  It  is  too 
plam  to  admit  of  construction*  No  reference  is  made  in 
the  award  to  the  condition  of  the  mills  and  machinery  at  its 


«  sia 


S18  SUPBEME  COURT  OF  INDIANA. 

The  Janction  B*ilr<MUl  Company  v.  Sayers  and  Another. 

date ;  it  fiimply  and  plainly  requires  that  they  should  be  de^ 
livered  to  Wood  on  the  Ist  day  of  April,  1867,  in  working 
order. 

It  is  averred  in  the  complaint  that  they  were  not  deliv- 
ered in  that  condition.  Long  was  authorized  to  retain  the 
possession  for  his  own  use  until  the  time  fixed  for  their  de- 
livery to  Wood.  And  the  fact  stated  in  the  complaint^  that 
they  were  greatly  injured  before  the  time  of  delivery  by 
the  explosion  of  the  boiler,  did  not  excuse  Long  from  com- 
plying with  the  terms  of  the  award.  The  question  of  neg- 
ligence is  not  involved.  Long  was  bound  to  repair,  so  as  to 
deliver  the  mills  in  working  order.    * 

We  think  the  complaint  shows  a  good  cause  of  action, 
and  that  the  court  erred  in  sustaining  the  demurrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  overrule 
the  demurrer  to  the  complaint,  and  for  further  proceed- 
ings. 

C.  Denby  and  W.  M.  Land,  for  appellant. 

A.  C.  Donald  and  0.  if.  Welhom,  for  appellees. 


The  Junction  Bailboad  Company  v.  Bayers  and  Another. 

Covenant. — Vendor  and  Vendee. — Where  a  railroad  company,  in  consid- 
eration of  a  license  to  change  the  course  of  a  stream,  agreed  with  the 
owner  of  a  mill  fed  by  said  stream  to  dig  a  new  channel  and  to  eonsiroet 
certain  leyees,  and  after  a  breach  on  the  part  of  the  company,  in  failing 
to  make  the  channel  and  lerees  in  the  manner  agreed  upon,  the  mill  wss 
conreyed  to  another,  it  was  held  that  the  latter  could  not  maintain  an  ac- 
tion against  the  company  on  the  agreement. 

APPEAL  from  the  Wayne  Common  Pleas. 
Kay,  J. — ^The  appellees  aver  in  their  complaint  that  in 
the  year  1858 ,  one  Hamilton  was  the  owner  of  certain  real 
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estate  through  which  there  is  flowing  a  stream  of  water,  on 
which  stream,  as  appurtenant  to  said  real  estate,  were  then 
and  still  are  situated  a  valuable  flour-mill  and  saw-mill, 
both  of  which  are  propelled  by  water  flowing  from  said 
stream;  that  at  the  date  aforesaid,  the  appellant  being 
then  engaged  in  building  its  road,  desired,  at  a  point 
in  the  said  land  of  Hamilton^  to  change  the  channel  of  the 
said  stream,  and  it  was  agreed  between  said  parties  that 
the  said  company  might  so  change  the  course  of  said  water, 
on  the  following  conditions :  The  appellant,  in  cutting  the 
new  channel  through  the  point  of  a  small  elevation  of  land 
lying  immediately  below  the  point  of  departure  of  the  two 
channels,  should  cut  the  channel  to  such  a  depth,  and  no 
lower,  as  would  keep,  preserve  and  maintain  in  the  dam  of 
said  mills,  at  the  head-gate,  by  which  the  water  from  said 
dam  was  passed  into  the  millrace,  a  depth  of  water  two  feet 
higher  than  the  water  in  the  race  when  said  race  was  full, 
and  should  also  cut  said  new  channel  wide  enough  to  carry 
off  the  water  of  said  stream  at  flood,  in  times  of  freshets, 
and  on  the  bank  of  said  new  channel  erect  and  maintain  a 
levee  high  enough  and  strong  enough  to  protect  said  mills 
and  other  buildings,  and  said  real  estate  itself,  from  damage 
by  water. 

The  appellees  allege  that  the  company  altered  the  chan- 
nel of  the  stream,  and  the  water  has  since  been  accustomed 
to  flow  in  the  new  channel,  but  they  aver  that  the  appellant 
did  not  comply  with  said  agreement  in  this:  That  the 
channel  through  the  high  ground  above  mentioned  was 
made  so  narrow  that  it  barely  sufficed  to  carry  oft*  the  sur- 
plus water  not  needed  by  the  mills  at  the  ordinary  stage  of 
water,  and  that  owing  to  the  narrowness  of  said  cut  or 
channel,  the  flood  of  water,  in  case  of  heavy  rains,  cannot 
escape,  and  that  said  company  did  not  erect  or  maintain, 
on  the  bank  of  said  new  channel,  a  levee  high  enough  or 
strong  enough  to  prevent  the  water  of  the  creek  from 
damaging  the  mills  and  the  real  estate. 

The  appellees  had  purchased  the  real  estate  and  mills  m 
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the  year  1855.  It  is  also  averred  that  in  Aprily  1865,  the 
vicinity  of  said  mills  was  visited  by  heavy  and  protracted 
rains,  creating  a  flood  in  said  stream;  and  that  owing  to  the 
insufficient  width  of  said  new  channel,  a  large  quantity  of 
water  accumulated  in  the  dam  and  within  the  banks  of  said 
creek,  and  swept  away  the  levee,  which  was  poorly  con- 
structed, and  caused  great  damage,  &c. 

The  error  assigned  in  this  court  was  the  overruling  of  a 
demurrer  to  this  complaint. 

It  appears  by  the  averments  of  the  complaint,  that  the 
agreement  to  construct  a  new  channel  of  proper  depth  and 
width,  and  a  levee  of  sufficient  strength,  was  broken  by  the 
appellant  while  the  property  was  still  owned  by  Hamilton, 
and  we  do  not  think  that  the  subsequent  sale  of  the  pro- 
perty to  the  appellees  transferred  to  them  any  right  of  ac- 
tion for  the  violation  of  the  agreement  If  the  verbal  agree- 
ment to  make  and  maintain  the  channel  could  be  regarded 
as  a  covenant,  yet,  the  breach  having  occurred  before  the 
purchase  by  the  appellees,  they  took  the  land  as  it  was ;  and 
if  the  easement  of  the  appellant  in  the  land  proves  an  in- 
cumbrance to  the  estate,  the  relief,  if  any,  must  be  found 
in  an  action  upon  the  covenants  in  the  deed  conveying  the 
title  to  them. 

In  the  discussion  following  the  Spencer's  case,  1  Smith's 
Lead.  Cas.,  165,  it  is  said :  "  The  current  of  America}^ 
authority  tends,  with  but  little  exception,  toward  the  posi- 
tion that,  on  total  breach,  a  covenant,  though  annexed  to 
the  realty,  becomes  a  mere  personal  right,  which  remains 
with  the  covenantee  or  his  executors,  and  does  not  descend 
with  the  land  to  heirs,  nor  run  with  it  on  any  future  as- 
signment to  third  parties.  Where  the  right  of  action  foils, 
there  it  lies."  The  demurrer  to  the  complaint  should  have 
been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

J.  P.  SiddaUj  B.  F.  Claypool  and  J.  S.  Beidy  for  appellant. 

If.  H.  Johnson^  G.  Holland  and  C.  C.  BinkUyy  for  appellees. 
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IxsTBUCTiONS. — AssTJHiNa  Facts. — Where,  in  an  instruction  to  the  Jury  in 
a  criminal  case,  the  judge  assumed  that  the  crime,  if  committed,  was  com- 
mitted on  a  particular  day,  it  was  held  that  the  instruction,  though  erro- 
neous in  this  particular,  worked  no  harm  to  the  defendant,  because  there 
was  no  conflict  in  the  CYidcnce  upon  that  pointy  and  the  case  was  such  as 
to  exclude  the  possibility  that  the  Jury  could  have  discredited  the  wit- 
nesses who  testified  on  that  subject. 

HviPBNCE. — ExiSTSifCK  OF  GoBPOBATioMB. — ^In  a  prosccution  for  larceny, 
the  property  in  the  goods  was  alleged  to  be  in  a  railroad  company,  and  it 
was  held  that  proof  of  the  de  facto  existence  of  the  corporation  was  suffi- 
cient. 

Embsczblmevt. — The  act  to  punish  embesslement  ( Acts  Spec.  Sess.  1865, 
p.  204  ),  was  intended  only  to  punish  acts  not  before  made  criminal,  and 
though  the  language  of  the  first  section  might  seem  broad  enough  to  coTor 
any  felonious  taking,  by  a  servant  of  his  master's  goods,  yet  construed  in 
connection  with  the  second  section,  it  cannot  be  held  to  embrace  any  tak- 
ing which  before  would  hare  been  larceny. 


98 

Sffl 

187 

151 

28 

321 

132 

582 

128 

mi 

158 

588 

28 

821 

166 

291 

28  821, 

167  2151 

,  28  :m 

1 161  355 

28  321 

flG8  189 


28 
160 


32l| 
230 


APPEAL  from  the  Wayne  Criminal  Circuit  Court. 

Frazbr,  C.  J. — ^This  was  an  indictment  for  the  larceny 
of  goods,  laid  as  the  property  of  The  Chicago  and  Great 
Eastern  Railway  Co. 

The  evidence  tended  to  show  that  the  defendant  was  in 
the  employ  of  The  Chicago  and  Great  Eastern  Railway  Co.y 
which  owned  and  operated  a  line  of  railroad  extending 
from  Richmond,  in  this  State,  to  Chicago,  for  the  transpor- 
tation  of  freight  and  passengers ;  that  he  was  conductor  of 
one  of  said  company's  freight  trains ;  that  he  entered  one 
of  the  cars  of  his  train,  en  route,  breaking  its  fastenings  for 
that  purpose,  broke  open  the  boxes  in  which  the  goods 
were  packed  for  transportation,  and  took  a  portion  of  the 
contents  of  the  boxes ;  and  that  the  goods  were  shortly  af- 
terwards found  in  his  possession.  All  the  evidence  con- 
curred in  fixing  the  date  of  the  larceny  on  the  28th  of 
Mayy  1867.  There  was  no  evidence  tending  to  show  the 
existence  of  the  company  as  a  corporation  de  jure;  none 
Vol.  XXVni.— 21 
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showing  its  actual  organization  as  such,  pursuant  to  law. 
Its  existence,  by  the  name  given,  was  proved  orally  as  a 
fact,  but  no  witness  testified  whether  it  existed  as  a  part- 
nership or  as  a  corporation,  and  there  was  no  evidence  of- 
fered to  prove  such  existence  by  reputation.  The  correct- 
ness of  the  following  instruction  to  the  jury  is  called  in 
question  here : 

"  It  is  not  necessary  for  the  State  to  prove  the  articles  of 
association  or  charter  of  The  Chicago  and  Great  Eastern 
Railway  Co,;  but  it  is  sufficient  to  prove  by  reputation  that 
there  is,  or  was  on  May  28th,  1867,  a  company  known  by 
that  name  operating  such  road,  and  carrying  goods,  stock 
and  passengers  for  hire  in  its  cars  running  along  said  com- 
pany's road." 

This  instruction,  it  is  urged,  has  three  faults.  1.  As  to 
evidence  by  reputation.  If  this  was  not  correct  as  a  legal 
proposition  (and  we  think  it  was  correct),  it  could  not  pos- 
sibly have  misled  the  jury  or  injured  the  defendant  Bat 
it  should  not  have  assumed  as  a  fact  that  the  taking,  if  it 
occurred,  was  on  a  particular  day,  as  that  was  a  question 
for  the  jury.  If  there  had  been  the  slightest  material  con- 
flict in  the  evidence  upon  this  subject,  or  if  the  case  did 
not  exclude  the  possibility  of  the  jury  having  discredited 
the  evidence  of  the  witnesses  who  testified  upon  the  sub- 
ject, this  fault  in  the  instruction  would  require  a  reversal 
of  the  judgment;  but,  as  already  stated,  the  evidence  all 
concurred  upon  this  matter,  and  it  came  from  the  same  wit- 
nesses by  whose  testimony  the  corpus  delicti  was  maintained. 
Without  crediting  these  witnesses,  such  is  the  nature  of  the 
whole  evidence  that  there  could  have  been  no  verdict  of 
guilty.  It  seems,  therefore,  impossible,  that  injury  could 
have  resulted  to  the  defendant  on  account  of  this  feature 
of  the  instruction.  Under  such  circumstances,  section  160 
of  the  criminal  code  forbids  a  reversal.     2  G.  &  H.  427. 

But  there  is  another  objection  urged,  to  this  instruction, 
which,  if  well  taken,  is  substantial.  It  is  insisted  that  the 
charter  or  articles  of  association,  showing  a  valid  organiza- 
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tion  of  the  railroad  company  as  a  lawful  corporation,  was 
the  best,  and,  therefore,  until  its  absence  was  accounted  for, 
the  only  evidence  by  which  the  existence  of  the  corpora- 
tion could  properly  be  established.  We  do  not  concur  in 
this  proposition  as  applicable  to  this  case.  A  de  facto  exist- 
ence of  the  corporation  was  only  necessaiy  to  be  shown. 
Surely  the  property  of  corporations  not  lawfully  organized, 
though  existing  in  fact,  is  not  to  be  declared  by  this  court 
the  legitimate  prey  of  thieves,  to  be  appropriated  with- 
out criminal  responsibility,  unless  overwhelming  authority 
compels  us  so  to  declare.  There  are  cases  which  would 
lead  to  this  result. 

We  are  referred  to  Tlie  People  v.  Peabody,  25  Wend.  472. 
The  case  is  not  in  point.  In  that  case,  the  articles  of  asso- 
ciation of  a  bank  were  produced,  and  it  was  held  that  the 
evidence  was  sufficient  without  proving  that  the  bank  had 
commenced  business.  An  instruction  to  the  jury,  that  it 
was  immaterial  whether  or  not  there  was  in  existence  such 
a  bank  as  the  one  named  was  sustained.  The  People  v. 
SteamSj  21  Wend.  409,  is  also  cited.  In  that  case,  it  was 
merely  held  that  the  production  of  the  charter  in  evidence 
was  sufficient  proof  of  the  corporate  existence  of  the  bank. 
Nor  is  De  Bow  v.  The  People,  1  Denio  9,  of  any  avail  upon 
the  question.  There,  to  prove  the  existence  of  The  Bavic 
of  WarsaWy  the  articles  of  association  were  in  evidence,  but 
the  proof  was  held  insufficient,  because  thfe  only  act  under 
which  the  corporate  organization  could  be  so  accomplished 
was  void,  not  having  been  constitutionally  passed  by  the 
legislature.  But  in  The  People  v.  Davis,  21  Wend.  309,  it 
was  said  that  secondary  evidence  to  prove  the  existence  of 
a  corporation,  such  as  the  acts  and  operation  of  the  institu^ 
tion,  and  the  like,  had  invariably  been  received  in  that 
State,  at  the  oyer  and  terminer.  So,  also,  in  The  People  v. 
Caryl,  12  Wend.  547 ;  Johnson  v.  The  People,  4  Denio,  364 ; 
The  People  v.  Chadwick,  2  Park.  163;  Dennis  v.  The  People, 
1  id.  469.  The  same  rule  seems  always  to  have  prevailed 
in  Georgia  and  Ohio.  The  State  v.  Calvin  et  al.,  R.  M.  Carl.  151 ; 
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Sosser  v.  The  State,  13  O.  458;  Reed  v.  The  State,  15  O.  217. 
In  the  last  case,  it  is  said  that  the  existence  of  the  corpora- 
tion may  be  proved  by  reputation.  In  New  Jersey  and 
Tennessee,  the  strictest  proof  seems  to  be  required  in  such 
cases.  Stone  v.  The  State,  1  Spencer,  401 ;  Jones  v.  The  State, 
5  Sneed,  846.    But  the  best  reason  is  the  other  way. 

The  remaining  question  in  the  record  is  whether  the  of- 
fense could  be  larceny,  especially  in  view  of  the  act  against 
embezzlement.  Acts  Spec.  Sess.  1865,  204.  The  question 
arises  out  of  the  evidence,  and  also  upon  instructions  to 
the  jury,  given  and  refused.  Prior  to  the  passage  of  the 
act  alluded  to,  there  is  no  question  that  the  evidence  would 
have  made  a  case  of  larceny.  The  act  is  very  loosely  and 
carelessly  framed.  The  language  of  the  first  section  would, 
perhaps,  make  every  felonious  taking  by  a  hired  servant  of 
the  goods  of  his  master  embezzlement,  no  matter  whether 
""  "^ — th^ervant  had  the  custody  of  the  goods  or  not ;  and,  as 
t)gre  punishment  prescribed  is  not  the  same  as  for  larceny, 
,^here  is  great  force  in  the  proposition  that  larceny  could  no 
longer  be  maintained  in  such  cases.  But  it  is  very  clear 
that  such  was  not  the  purpose  of  the  legislature.  The  se- 
cond section  of  the  act  shows  that  the  intention  of  the  first 
was  merely  to  provide  for  the  punishment  of  acts  not  pre- 
viously criminal.  It  is  there  declared  that,  ^^as  there  is  no 
law  punishing  the  offense  aforesaid,  an  emergency  is  hereby 
declared  to  exist  for  the  taking  effect  of  this  act;  therefore, 
the  same  shall  be  in  force  from  and  after  its  passage."  This 
seems  to  interpret  the  first  section,  and  limit  its  application 
to  cases  not  criminal  under  then  existing  laws. 

The  judgment  is  af&rmed,  with  costs. 

J.  P.  SiddaU,  M.  WUson,  L,  D.  Stuhbs  and  S.  A.  Huff,  for 
appellant. 

J.  H.  Popp,  N.  H.  Johnson  and  H.  C.  Fox,  for  the  State. 

OPINION  ON  PETITION  FOR  A  REHEARING. 

Frazer,  C.  J. — ^Upon  consideration  of  a  careful  argument 
upon  an  application  for  a  rehearing,  we  have  been  led  to  a 
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careful  re-examination  of  the  questions  in  tills  case,  result- 
ing in  no  change  of  determination.  We  think  it  well,  how- 
ever, to  add  something  to  what  is  contained  in  the  previous 
opinion. 

It  was  not  noticed,  when  the  case  was  first  considered, 
that  the  evidence  was  not  aU  before  us.  It  escaped  the  ob- 
servation of  counsel  as  well  as  of  the  court  It  appears  by 
the  bill  of  exceptions,  that  certain  papers  were  in  evidence. 
They  are  omitted  from  the  bill  of  exceptions.  This  pre- 
vents us  from  passing  on  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  finding.  The  State  v.  Swarts^  9 
Ind.  221. 

The  case  made  by  the  evidence  would  have  been  larqeny, 
before  the  enactment  of  the  act  of  1865,  defining  the  crime 
of  embezzlement.  It  is  contended  that  under  that  act  the 
case  is  embezzlement.  The  question  is  one  of  construction. 
This  question  is  easy  when  we  shall  have,  by  recognized 
methods,  ascertained  the  intention  of  the  legislature,  for 
that  is  the  very  purpose  of  statutory  construction.  To  this 
end  the  language  of  the  act  itself,  and  of  every  part  of  it,  is 
to  be  first  resorted  to,  including  even  its  title,  and  its  pre- 
amble, if  there  be  a  preamble.  Where  in  an  act  it  is  de- 
clared that  it  shall  receive  a  certain  construction,  the  courts 
are  bound  by  that  construction,  though  otherwise  the  lan- 
guage would  have  been  held  to  mean  a  different  thing.  In 
the  case  before  us,  if  it  had  been  declared  that  the  language 
of  the  first  section  should  not  be  so  construed  as  to  embrace 
cases  which  formerly  would  have  been  larceny,  we  suppose 
there  could  be  no  two  opinions  upon  the  question  presented. 
This  was  not  done,  it  is  true,  but  it  seems  to  us  that  the  second 
section  contains  precisely  as  clear  an  Indication  of  the  legis- 
lative intent,  when,  in  assigning  a  reason  for  the  emer- 
gency clause,  putting  the  act  into  immediate  efiect,  it  is  de- 
clared that  'Hhere  is  no  law  punishing  the  ofiense"  de- 
fined. If  it  had  been  intended  to  embrace  offenses  already 
punishable,  this  would  have  been  simply  a  falsehood.  The 
legislature  certainly  knew  its  own  intent,  and  to  the  major- 
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ity  of  the  coart,  this  langaage  is  conclusive  that  it  was  meant 
by  the  act  to  provide  for  cases  not  previously  punishable. 
A  re-examination  of  this  ground  has,  with  the  majority  of 
the  court,  but  confirmed  the  view  in  which  all  were  at  first 
united.  Judge  Ch^egory  has,  however,  after  careful  thought, 
found  himself  unable  to  concur  in  this  reasoning. 

But  there  is  another  independent  ground  upon  which  the 
same  construction  of  the  statute  of  1865  can  be  sustained 
by  most  respectable  authority,  as  well  as  sound  reason.  The 
act  omits  to  make,  in  terms,  possession  of  the  property  em- 
bezzled by  virtue  of  the  offender's  employment  an  element 
of  the  offense.  In  that  respect,  it  greatly  departs  from  the 
form  of  the  English  and  most  of  the  American  statutes  upon 
the  subject,  and  it  is  this  which  furnishes  a  foundation  for 
the  point  made  by  the  appellant,  now  under  discussion. 
Purloining,  or  secreting,  or  fraudulently  converting,  the 
goods  of  an  employer,  are  expressions  broad  enough  to  em- 
brace a  felonious  taking.  This  interpretation  would  make 
the  case  at  bar  embezzlement.  But  it  is  hardly  respectful 
to  suppose  that  the  legislature  intended  the  folly  of  chang- 
ing the  name  of  certain  crimes  from  larceny  to  embezzle- 
ment, not  affixing  a  punishment  very  materially  different 
Massachusetts  had  a  statute  applying  merely  to  officers  and 
employees  of  incorporated  banks,  which  was,  in  the  respect 
named,  like  ours.  So  also  has  Pennsylvania.  And  yet  it 
was  held,  after  earnest  controversy,  in  the  former  State, 
that  the  offense  was  not  proved,  unless  it  appeared  that  the 
defendant  was,  in  consequence  of  his  employment,  intrusted 
with  the  funds  embezzled.  2  Amer.  Grim.  Law,  §  1,907, 
note  b. 

Mr.  Bishop  says  that  "some  defects,  real  or  imag- 
inary, in  the  law  of  larceny,  led  to  the  enactment  iu 
England  and  in  this  country "  of  such  statutes,  and  that 
though  they  are  clothed  in  diverse  language,  yet  decisions 
upon  any  one  of  them  may  be  received  as  saie  guides  for 
the  exposition  of  any  other.  2  Bish.  Crim.  Law,  §§  280, 
285. 
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As  to  the  instruction,  it  is  deemed  necessary  to  say, 
that  from  all  the  evidence  it  is  quite  clear,  that  if  the  of- 
fense was  committed  at  all,  it  was  on  the  28th  of  May,  and 
that  there  was  no  controversy  as  to  the  date  of  the  transac- 
tion. It  is  also  clear,  from  the  bill  of  exceptions,  that  the 
written  evidence  which  was  admitted,  but  is  not  contained 
in  the  bill  of  exceptions,  could  not  have  tended,  in  the 
slightest  degree,  to  fix  any  other  date.  It  is  also  clear  that 
all  the  evidence  tending  to  show  a  corporation  on  the  28th 
of  Mar/y  was,  if  sufficient  to  prove  such  existence  at  all,  am- 
ple to  show  it  at  all  times  from  February  until  the  time  of 
the  trial.  The  witness  speaks  in  the  present  tense,  but  ev- 
idently he  meant  to  speak  as  to  the  whole  period  during 
which  he  was  familiar  with  the  company. 

Kow  what  we  mean  to  decide  is  simply  that  though  the 
court  should  not  have  assumed  that  the  transaction  occur- 
red on  that  day,  yet  that  the  error  was  harmless  to  the  de- 
fendant. 

W.  D.  Lee  and  J.  W.  Gordorij  for  appellant. 


Thompson  v.  Gkkbnwooi). 

Plsadiito. — Abatxmknt. — Under  the  code,  answers  in  abatement  may  be 
filed  with  answers  in  bar. 

Sake. — Practice. — If  the  defendant  ple^s  in  abatement  only,  and  issue  is 
joined  upon  the  plea  and  found  for  the  plaintiff,  the  defendant  is  not  en- 
titled to  plead  over,  but  the  court  or  jury  should  assess  the  damages  and 
give  final  judgment  for  the  plaintiff. 

APPEAL  from  the  La  Grange  Common  Pleas. 
Elliott,  J. — Greenwood  sued  Thompson  on  a  parol  con- 
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tract,  by  which  ThompsoUj  in  consideration  that  the  pkdn- 
\xS  would  permit  himself  to  be  enrolled  as  a  soldier  in  the 
service  of  the  United  States^  and  credited  to  the  township 
in  which  Thompson  resided,  promised  to  pay  him  the  sum 
of  $100.  The  complaint  *  avers  a  performance  of  the  con- 
tract on  the  part  of  the  plaintifi^  and  the  refasal  of  Thomp- 
son  to  pay  s^d  sum  or  any  part  thereof. 

Thompson  answered,  in  abatement,  that  the  alleged  pro- 
mise, if  any,  was  made  by  him  jointly  with  Amos  Anderson 
and  a  large  number  of  other  persons,  whose  names  are 
stated  in  the  answer,  all  of  whom  were  still  living  and 
within  the  jurisdiction  of  the  court 

The  plaintiff  replied,  denying  the  answer. 

The  issue,  by  agreement  of  the  parties,  was  tried  by  the 
court,  without  a  jury.  The  court  found  for  the  plaintiff, 
and  assessed  his  damages  at  f  100.  The  defendant  then 
asked  leave  to  file  an  answer  to  the  merits,  which  the  court 
refused,  and  rendered  final  judgment  for  the  damages  so 
assessed  and  costs.  To  these  rulings  the  defendant  excepted. 

The  action  of  the  court,  in  assessing  the  plaintiff^s  dam- 
ages on  the  trial  of  the  issue  on  the  answer  in  abatement, 
and  in  refusing  to  permit  the  defendant  to  answer  over  to 
the  merits,  presents  the  only  question  in  the  case. 

The  decision  of  the  court  below  is  fully  sustained  by  the 
rule  of  practice  as  it  existed  at  common  law,  which  pre- 
vailed in  this  State  prior  to  the  code.  The  rule  was  this: 
On  sustaining  a  demurrer  to  a  plea  in  abatement,  the  proper 
judgment  was  quod  respondeat  ouster;  but  where  issue  was 
joined  on  such  a  plea,  and  the  jury  found  for  the  plaintiff, 
he  was  entitled  to  a  final  judgment  upon  the  merits,  and  it 
was  the  duty  of  the  jury  to  assess  the  damages.  John  v. 
Claytony  1  Blackf.  54;  Atkinson  v.  The  StaJte  Banky  5  td.  84; 
Gould's  PL  c.  5  §  2.  Nor  could  the  defendant  plead  in 
abatement  and  in  bar  of  the  action  at  the  same  time ;  be- 
cause, according  to  the  order  of  pleading  at  common  law, 
pleas  in  abatement  must  precede  pleas  in  bar.  They  are 
called  dilatory  pleas,  because  they  delay  the  plaintiff's 
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remedy,  by  questioning  the  propriety  of  the  suit,  or  the 
mode  in  which  the  remedy  is  sought,  and  not  the  cause  of 
action;  and,  by  pleading  to  the  action,  the  defendant 
waived  all  dilatory  pleas ;  for,  by  denying  the  cause  of  ac- 
tion itself,  he  was  held  to  admit  the  mode  in  which  the  re- 
medy was  pursued  to  be  correct.  Gould's  PL  c.  2.  §  87 ;  1 
Chitty's  PI.  440.  Such  pleas,  however,  were  always  defen- 
ses. Gould's  PI.  c.  2,  §§  6  to  16  inclusive;  1  Chitty's  PL 
440,  et  seq. 

Have  these  rules  of  practice  been  changed  by  the  code, 
and  if  BO,  to  what  extent  7 

The  question  more  immediately  involved  in  this  case  is, 
whether,  under  the  code,  the  judgment,  upon  the  finding 
of  the  court  in  favor  of  the  plaintiff  on  the  issue  on  the 
answer  in  abatement-,  should  have  been  final  upon  the  mer- 
it%  or  only  a  judgment  of  respondeat  ouster n. 

Upon  a  careful  examination  of  its  provisions,  we  find 
nothing  in  the  code,  either  in  terms  or  by  implication, 
changing  the  common  law  rule  in  that  particular.  It  does 
not  contain  any  special  or  direct  provision  in  relation  to 
pleaa  or  answers  in  abatement,  but  declares  that  ^^  the  only 
pleadings  allowed  are :  1 .  The  complaint  by  the  plaintiSl  2. 
The  demurrer  and  answer  by  the  defendant.  8.  The  demur- 
rer and  reply  by  the  plaintiff."  2  G.  &  H.,  §  48,  p.  68.  It  au- 
thorizes the  defendant,  however,  to  set  forth  in  his  answer  as 
many  grounds  of  defense  as  he  may  have.  Matter  in  abate- 
ment can  only  be  set  up,  under  the  code,  because  it  consti- 
tutes a  defense.  In  Wright  v.  Bundy^  11  Ind.  898,  it  is  said 
that  ^^the  defendants  first  answered  simply  in  abatement 
TbiB  answer  was  acted  upon  and  disposed  of  by  the  court, 
and  thereupon  the  defendants  answered  over  to  the  merits. 
This  strikes  us  as  the  most  convenient  practice.  At  all 
events,  it  is  not  a  substantially  erroneous  one."  This  pas- 
sage is  referred  to  as  authority  that  the  code  has  changed 
the  old  practice  upon  the  point  under  discussion.  We  can 
not  so  regard  it  The  defendants  were  the  appellants,  and 
i^  from  the  brief  statement  of  the  facts,  it  is  to  be  under- 
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Btood  that  an  issue  of  fact  was  made  on  the  answer  in 
abatement,  and  tried  by  the  court,  resulting  in  a  finding  for 
the  plaintiff,  and  that  the  defendants  were  afterwards  per- 
mitted to  answer  over  to  the  merits,  the  permission  to  do 
so  was  an  advantage,  not  an  injury,  to  them,  and  they  could 
not  complain  of  the  ruling.  Indeed,  we  do  not  understand, 
from  the  opinion  in  the  case,  that  the  appellants  presented 
the  question  as  a  ground  for  the  reversal  of  the  judgment, 
or  that  the  court  intended,  by  the  remark  made,  to  decide 
the  question.  The  rules  of  practice  to  which  we  have  re- 
ferred both  relate  to  the  same  subject,  and  are  so  intimately 
connected,  that,  in  discussing  the  second,  additional  reasons 
will  appear  why  the  first  is  not  changed  by  the  code.  Our 
attention,  therefore,  will  be  at  once  directed  to  the  second 
question,  viz:  Can  a  defendant,  under  the  code,  set  up,  in 
the  same  answer,  matter  in  abatement  with  matter  in  bar? 

The  purpose  of  the  legislature  in  enacting  the  code,  as 
expressed  in  the  title  of  the  act,  was  to  revise,  simplify  and 
abridge  the  rules,  practice,  pleadings  and  forms  in  civil 
cases;  to  abolish  distinct  forms  of  actions  at  law,  and  to 
provide  for  the  administration  of  justice  in  a  uniform  mode 
of  pleading  and  practice,  without  distinction  between  law 
and  equity.  And  it  may  be  remarked,  that  the  purpose  so 
expressed  is  manifested  throughout  the  act,  and  should  al- 
ways be  borne  in  mind  in  construing  its  various  provisions. 

It  is  declared  by  section  48,  as  we  have  seen,  that  **  the 
only  pleadings  allowed  are:  1.  The  complaint  by  the 
plaintiff.  2.  The  demurrer  and  answer  by  the  defendant 
3.  The  demurrer  and  reply  by  the  plaintiff."    2  G.  &  H.  68. 

When  an  objection  to  the  complaint  appears  upon  the 
face  thereof,  advantage  must  be  taken  of  it  by  demurrer; 
and  section  50  specifies  the  causes  for  which  a  demurrer 
may  be  filed,  among  which  are  the  following : 

<'  1.  That  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action. 

<<  2.  That  the  plaintiff  has  not  legal  capacity  to  sue. 
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"8.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause. 

'*  4.  That  there  is  a  defect  of  parties,  plaintiff  or  defend- 
ant."   2G.  AH.  77. 

All  of  these  objections  relate  to  matters  in  abatement 
only.  By  section  54,  it  is  further  provided,  that  "  When 
any  of  the  matters  enumerated  in  section  50  do  not  appear 
upon  the  face  of  the  complaint,  the  objection  (except  for 
misjoinder  of  causes)  may  be  taken  by  answer.  K  no  such 
objection  is  taken,  either  by  demurrer  or  answer,  the  de- 
fendant shall  be  deemed  to  have  waived  the  same,  except 
only  the  objection  to  the  jurisdiction  of  the  court  over  the 
subject  of  the  action,  and  except  the  objection  that  the 
complaint  does  not  stat«  facts  sufficient  to  constitute  a 
cause  of  action.'^  2  Q.  &  H.  81.  Then,  following  this,  sec- 
56  declares  that  the  answer  shall  contain : 

''  1.  A  denial  of  each  allegation  of  the  complaint  con- 
troverted by  the  defendant,"  &c. 

^'  2.  A  statement  of  any  new  matter  constituting  a  de- 
fense, counter-claim,  or  set-off,  in  plain  and  concise  language, 
without  repetition." 

^<  3.  The  defendant  may  set  forth  in  his  answer  as  many 
grounds  of  defense,  counter-claim  and  set-off,  whether 
legal  or  equitable,  as  he  shall  have.  Each  shall  be  distinctly 
stated  in  a  separate  paragraph,  and  numbered,  and  clearly 
refer  to  the  cause  of  action  intended  to  be  answered."  2 
Q.  &  H.  88. 

Thus  it  is  seen  that  the  only  pleadings,  on  the  part  of  the 
defendant,  known  to  the  code,  are  a  demurrer  and  answer, 
and  that  all  objections  to  the  complaint — ^including  matters 
in  abatement  as  well  as  in  bar — not  apparent  on  its  face, 
can  only  be  taken  by  answer,  which  answer  may  contain  a 
denial  of  the  allegations  of  the  complaint,  and  as  many  other 
grounds  of  defense  as  he  may  have.  An  answer  setting  up 
a  defect  of  parties  defendant,  as  in  this  case,  is  a  defense, 
under  the  code,  otherwise  the  objection  could  not  be  taken 
by  answer ;  and  if  a  defense,  then,  by  the  express  letter  of 
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the  code,  it  may  be  pleaded  with  the  general  denial,  or  new 
matter  in  bar,  or  with  both,  for  the  answer  may  contain  as 
many  grounds  of  defense  as  the  defendant  may  have. 

There  is  no  authority  for  more  than  one  answer,  nor  for 
more  than  one  trial  upon  issues  of  fact.  The  right  to  set 
forth  as  many  defenses  as  the  defendant  may  have,  with  the 
requirement  that  they  be  separately  stated,  clearly  shows 
that  every  ground  of  defense  must  be  presented  in  the  same 
answer. 

In  this  conclusion  we  are  sustained  by  the  courts  of  New 
Yorkj  under  a  code  containing  the  same  provisions  on  the 
subject  as  our  own.  See  Sweet  v.  TuitUy  10  How.  Pr. 
R.  40,  and  Mayhem  v.  Bobinson^  id.  162,  in  which  the 
question  is  fuUy  discussed.  The  former  was  subsequently 
affirmed  by  the  Court  of  Appeals,  and  is  reported  in  14 
N.  Y.  465.  See  also  Bridge  v.  Payson,  decided  by  the  Su- 
perior Court  of  the  city  of  New  Yorky  6  Sand.  210. 

We  are  not  unmindful  of  the  fact  that  this  question  has 
been  ruled  otherwise  by  this  court,  in  a  number  of  cases, 
since  the  enactment  of  the  code,  and  that  the  rule  is  re- 
garded by  the  profession,  perhaps,  as  settled.  By  an  ex- 
amination of  those  cases,  it  will  appear  that  the  decision  of 
this  question  was  controlled  by  a  consideration  of  the  mle^ 
and  the  reasons  therefor,  as  they  existed  at  common  law, 
without  a  critical  examination  of  the  provisions  of  the  code 
to  which  we  have  referred.  "We  are  very  reluctant  to  change 
a  seemingly  settled  rule  of  practice,  and  especially  when 
in  doing  so,  it  becomes  necessary  to  overrule  a  number  of 
previous  decisions  of  the  court  But  after  a  careful  consid- 
eration of  the  provisions  of  the  code  bearing  on  the  ques- 
tion, we  are  so  clearly  satisfied  that  the  conclusion  reached 
in  this  case  fully  accords  with  both  their  letter  and  spirit, 
that  duty  requires  us  to  so  decide.  Kor  can  we  see  any 
reason  to  apprehend  that  thus  to  allow  a  defendant  to  unite^ 
in  the  same  answer,  matter  in  abatement  with  matter  in  bar, 
will  be  productive  of  either  injustice  to  parties  or  serious 
inconvenience  in  practice. 
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The  system  of  practice  established  by  the  code  difiers 
materially  from  the  former  practice  in  courts  of  law.  It  is 
less  technical  in  form  and  more  liberal  in  its  application. 
Its  rules  are  more  nearly  analogous  to  those  formerly  pre- 
vailing in  courts  of  equity.  It  gives  to  the  court  plenary 
power  in  moulding  the  judgment  and  in  adapting  it  to  the 
rights  of  the  parties  as  they  are  found  upon  the  trial.  It 
authorizes  either  party  to  demand  a  special  verdict,  or  to 
require  that  the  jury,  if  they  return  a  general  verdict,  shall 
find  specially  upon  any  particular  question  of  fact,  stated  in 
writing,  that  may  be  pertinent  to  the  issues,  and  such  spe- 
cial finding,  if  inconsistent  therewith,  controls  the  general 
verdict. 

The  court  of  its  own  volition,  doubtless,  might  require 
such  a  special  finding,  if  deemed  necessary  in  forming  a 
proper  judgment  and  preserving  the  rights  of  the  parties. 
Under  these  rules,  if  the  defendant  in  the  case  at  bar  had 
filed  the  general  denial  with  the  plea  in  abatement,  and  the 
jury  had  found  a  general  verdict  for  the  defendant,  but,  in 
answer  to  an  interrogatory,  had  also  found  specially  that 
the  promise  alleged  in  the  complaint  was  made  by  the  de- 
fendant jointly  with  the  other  persons  named  in  the  answer 
in  abatement,  the  special  finding  would  have  directed  the 
judgment,  which,  in  that  case,  should  have  been  in  abate- 
ment of  the  action,  without  prejudice,  and  would  not  have 
barred  another  action  against  the  defendant  jointly  with 
the  other  proper  parties. 

The  judgment  is  aflirmed,  with  costs. 

J".  JU.  Flagffy  for  appellant. 

A,  UUison^  for  appellee. 
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Williams  v.  Jackson  and  O there. 

Estoppel  in  Pais. — Where  the  obligor  in  a  title  bond  is  called  upon  bj  one 
who  is  about  to  purchase  the  interest  of  the  obligee  in  the  bond  and  lauds, 
to  know  the  amount  of  purchase  money  yet  duo  thereon,  and  by  his  words 
or  conduct  induces  the  proposed  purchaser  to  believe  that  only  a  certain 
sum  is  due,  he  is,  after  a  purchase  upon  the  faith  of  his  statements,  estop- 
ped to  assert  that  a  larger  sum  is  due. 

APPEAL  from  the  3fadison  Circuit  Court. 

Elliott,  J. — Hannah  31,  Andis  and  others,  the  minor 
children  and  heirs  at  law  of  John  and  Eliza  A,  Andis,  dc- 
ceat-ed,  by  Samuel  Martin^  their  next  friend,  filed  a  com- 
plaint against  Addison  D.  Williams  and  Andrexo  Jackson,  to 
compel  the  specific  performance  of  a  written  contract  for 
the  conveyance  of  certain  real  estate. 

The  facts  stated  in  the  complaint,  in  substance,  are  the^e: 
On  the  10th  of  December,  1860,  said  Williams,  and  John  and 
Eliza  A.  Andis  entered  into  a  contract  in  writing,  by  which 
Andis  and  wife  sold,  and  agreed  to  convey  to  Williams,  on 
or  before  the  4th  of  July,  18G1,  lot  number  25,  in  the  south- 
west square  of  the  town  of  Anderson,  Indiana,  of  which  the 
said  Eliza  A,  was  seized  in  her  own  right.  In  considera- 
tion of  which  Williams  sold,  and  agi'eed  to  convey  to  Andis 
and  wife,  on  or  before  the  4th  of  July,  1861,  lot  number  7, 
in  Jackson's  second  addition  of  out-lots  to  the  said  town  of 
Anderson,  with  an  unfinished  house  thereon,  and  certain 
building  materials  designed  for  the  same,  and  also  to 
transfer  an  agreement  made  by  Williams  with  one  Tillson, 
by  which  the  latter  was  to  do  the  carpenter  work  on  said 
house,  amounting  to  the  sum  of  $350,  for  which  Williams 
was  to  convey  to  him  lot  number  15,  in  Jackson^s  second 
addition  to  the  town  of  Anderson.  It  was  further  agreed, 
that  in  the  event  that  Tillson  failed  to  do  said  carpenter 
work,  then  Williams  should  convey  said  lot  16  to  said 
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John  and  JEliza  A.  Andis;  that  Tillson  did  fail  to  perform 
the  carpenter  work  on  said  house,  or  any  part  thereof, 
and  it  was  Buhsequently  done  by  said  Andis^  whereby  said 
John  and  Uliza  A.  beeame  entitled  to  a  conveyance  for  said 
lot  15;  tliat  each  of  the  parties  to  said  written  contract 
took  possession  under  the  same,  of  the  premises  therein 
described,  to  be  conveyed  to  them  respectively;  that  said 
Joh7i  and  JEliza  A.  AndiSy  on  the  2d  day  of  Jcdj/,  18G1, 
signed,  sealed  and  acknowledged  a  proper  deed  for  said  lot 
number  25,  in  all  respects  in  accordance  with  their  con- 
tract, except  that  at  the  request  of  said  Wdllnins,  it  con- 
tained the  name  of  his  wife,  Virginia  Y.  Williams,  as  the 
grantee  therein,  which  they  tendered  to  said  defendant 
Williams^  on  the  4th  day  of  July,  1861,  and  demanded  that 
ho  should  convey  to  them  said  lots  numbered  7  and  15, 
which  he  then,  and  ever  since,  failed  and  refused  to  do. 
^The  deed  from  Aiidis  and  wife  to  Williams'  wife  was  brought 
into  court. 

It  is  further  alleged  in  the  complaint,  that  Wllllama  had 
wo  legal  title  to  said  lots  7  and  15,  either  at  the  date  of  the 
contract  or  the  commencement  of  the  suit ;  that  he  held 
the  same  under  a  contract  of  j^urchase  from  the  defendant 
Jackson,  who  still  held  the  legal  title  thereto,  the  conditions 
of  which  were  unknown  to  the  plaintifis ;  but  it  is  charged 
that  a  largo  sum,  to-wit,  §300,  of  the  purchase  money 
therefor  remained  due  to  Jackson  from  Williams,  and  that 
Jaclcson  refused  to  convey  the  lots  until  said  purchase  money 
was  paid ;  that  John  Andis  died  in  August,  l?iQ2,  and  Eliza 
A.  Andis  died  in  September,  1862,  leaving  the  plaintiffs  their 
only  children  and  heirs  at  law.  Prayer,  that  an  account  be 
taken  of  the  amount  remaining  due  to  Jackson  on  the  pur- 
chase money  of  lots  7  and  15,  and  that  Williams  be  decreed 
to  pay  the  same,  and,  upon  such  payment,  that  Jackson  be 
required  to  convey  said  lots  to  the  plaintiffs;  and  that  a 
commissioner  be  appointed  to  convey,  for  and  on  behalf  of 
the  plaintiffs,  said  lot  number  25  to  said  Williams]  or,  if 
said  Williams  should  fail  to  pay  the  purchase  money  re- 
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maiuing  due  to  Jaclcson  on  said  lots  nnmbcr  7  and  15,  and 
by  reason  thereof  said  lots  arc  sold  for  the  payment  tliereof, 
that  a  rescission  of  the  contract  between  said  WUliwiis  and 
John  arid  Eliza  A.  Andis  be  decreed,  and  the  plaintiffs  i-e- 
stored  to  the  x^ossession  of  said  lot  nnmber  25,  and  for  gen- 
eral relief. 

Jaclcson  answered  the  complaint,  alleging  that  he  sold 
said  lots  7  and  15,  the  proper  description  of  which  is,  "  out- 
lots  numbered  7  and  15,  south  of  The  Cincinnati  and  Clucago 
liailroadf  as  laid  out  by  Andrew  Jaclcsonj  July  10th,  1859;' 
to  one  Alfred  JEaly^  and  executed  to  him  a  bond,  conditioned 
for  a  conveyance  upon  the  payment  of  the  purchase  money, 
for  which  said  Ealy  executed  his  notes,  payable  without  re- 
lief from  valuation  or  appraisement  laws ;  that  he  did  not 
know  who  then  held  the  bond,  but  he  avers  that  there  still  re- 
mained duQ,  to  him,  as  a  part  of  said  purchase  money,  in- 
cluding interest  to  the  date  of  the  answer,  the  sum  of  $324; 
that  said  Ealy  is  wholly  insolvent,  and  that  he,  Jackson^  had 
always  been,  and  then  was,  ready  to  convey  said  lots  to  the 
proper  person,  upon  the  payment  of  said  purchase  money; 
and  by  way  of  cross-complaint,  prays  that  the  equitable  in- 
terest of  the  other  parties  to  the  suit  in  said  lots  be  sold  to 
pay  said  sura  of  $324,  and  for  other  proper  relief. 

Williams  answered  in  two  paragraphs: 

1.  A  general  denial  of  the  allegations  of  the  complaint 

2.  In  the  nature  of  a  cross-complaint,  by  which  he  ad- 
mits the  execution  of  the  contract  between  him  and  Jolm 
and  JEliza  A,  AiidiSj  referred  to  in  the  complaint,  and  that  he 
thereby  sold  and  agreed  to  convey  said  lots  7  and  15  to  said 
Eliza  A.y  as  alleged;  and  alleges  that  said  Jackson  had  there- 
tofore sold  said  lots  to  Ealyy  and  put  him  in  possession  there- 
of; that  Ealy  retained  said  possession  until  the  10th  of  Sepiem- 
bcry  1860,  when  he  sold  the  same  to  the  defendant  WilUams^ 
and  assigned  to  him  the  bond  of  said  Jackson  therefor,  and 
delivered  to  him,  Williams^  possession  of  said  lots;  that 
when  he  executed  the  contract  referred  to  in  the  complaint, 
he,  WiUia^nSy  surrendered  the  possession  of  said  lots  to  Eliza 
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j4.  Andis^  who  continued  to  hold  the  same  at  the  time  of 
her  death,  and  had  made  improvements  thereon,  and  that 
the  plaintiffs,  as  her  heirs,  still  continue  in  possession  there- 
of; that  at  the  time  of  the  sale  to  Eliza  A.  AndiSy  there  was 
due  and  owing  from  said  Ealy  to  Jackson^  on  the  purchase 
money  for  said  lots,  the  sum  of  $90,  and  no  more,  the  resi- 
due thereof  having  been  paid  by  said  Ealy;  that  on  or 
about  the  10th  of  September,  1860,  an  arrangement  was 
made  between  Jackson  and  the  defendant  WiUiamSy  by 
which  the  latter  took  up  the  note  of  said  Haly  for  $90,  and 
executed  to  Jaclison  his  own  note  in  lieu  thereof,  for  the 
same  sum ;  that  said  sum  of  $90,  with  interest  thereon  to 
the  date  of  said  answer,  amounting  in  the  aggregate  to  the 
sum  of  $104,  was  all  that  then  remained  due  to  Jackson  for 
said  lots;  which  sum  he  brought  into  court  for  said  Jack- 
son, and  thereupon  prayed  that  on  the  final  hearing  the 
court  would  decree  that  Jackson  should  convey  said  lots  to 
the  plaintiffs,  and  that  a  commissioner  should  be  appointed 
to  convey  said  lot  ntimber  26  to  said  Williams. 

Jackson  replied,  denying  the  allegations  of  the  answer  of 
WiUiamSy  so  far  as  they  were  inconsistent  with  his  answer. 

The  plaintiffs  replied  in  denial  of  the  answers  and  cross- 
complaints  of  both  defendants. 

By  agreement  of  the  parties,  the  issues  were  submitted  to 
the  court  for  trial,  without  a  jury.  The  court  found,  as 
between  the  defendants  Jackson  and  WiUiams,  that  there 
was  due  to  Jackson  the  sum  of  $482  32,  on  the  purchase 
money  of  said  lots  7  and  15.  WiUiavis  moved  the  court  for 
a  new  trial,  on  the  ground  that  the  finding  of  the  court  was 
contrary  to  law  and  the  evidence  in  the  case.  But  the 
court  overruled  the  motion,  and  thereupon  rendered  a  final 
decree,  declaring  said  sum  of  $482  32  a  lien,  in  favor  of 
JaeksoUj  on  said  out-lots  7  and  15 ;  and,  in  default  of  the 
payment  thereof,  together  with  interest  and  costs,  that  said 
lots  be  sold,  on  a  certified  copy  of  said  decree,  for  the  pay- 
ment of  said  sum,  interest  and  costB,  without  appraisement,. 
Vol.  XXVm.— 22 
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and  continued  the  cause  as  between  the  plainti&  and  the 
defendant  WiUiams.  To  all  of  which  WUUams  excepted, 
and  appeals  to  this  court. 

After  the  judgment  was  rendered,  Jackson's  attomej  re- 
mitted, on  the  record,  $188  42  thereof. 

The  evidence,  which  is  before  us,  does  not  sustain  the 
answer  of  Jackson ;  nor  does  it  sustain  the  finding  of  the 
court.  Jackson  testified,  in  his  own  behalf,  that  he  sold 
said  lots  7  and  15  to  Alfred  Ealy^  and  gave  him  a  title  bond 
therefor.  A  copy  of  the  bond  is  set  out.  It  is  in  the  penal 
sum  of  $405,  and  is  dated  Jvly  4th,  1859.  The  condition 
recites  the  sale  of  the  lots  to  Eah/y  one  for  $280,  and  the 
other  for  $125,  and  then  proceeds  as  follows :  ^^  Payments 
to  be  made  as  per  promissory  notes,  bearing  six  per  cent., 
due  in  equal  annual  installments,  with  interest  from  the  date 
hereof.  All  taxes  to  be  paid  by  said  Ealy  after  1858,  to-wit, 
the  present  year's  taxes,  and  all  hereafter.  Deed  in  fee  to 
be  made  on  final  payment." 

Jaclcson  further  testified  that  JEkdy  g&ve  him  in  payment 
for  said  lots  two  notes  on  J2.  A.  BarileU  for  $183  07  each, 
secured  by  a  mortgage,  one  due  April,  1860,  and  the  other 
in  December  of  the  same  year,  both  bearing  interest,  but  that 
they  were  taken  at  $266  14 ;  that  Ealy  also  gave  him  his 
own  note,  due  Jvly  4th,  1862,  for  $177  40 ;  that  he  after- 
wards sold  Ealy  a  strip  of  ground  between  a  street  and  the 
lots  as  then  described,  for  $15,  which  was  not  paid;  that 
Ealy  subsequently  sold  a  part  of  the  ground  to  one  Burky 
and  gave  him  Burk*s  note  for  $98  50,  which  he  collected 
and  applied  on  Ealy's  note ;  that  Ealy  then  sold  the  lots  in 
controversy  to  the  defendant  WiUiams,  and  left  a  note 
signed  by  Williams,  at  Nichols  ^  King's,  for  a  little  less  than 
$100,  to  be  exchanged  with  him,  Jackson,  for  Ealjfs  note 
held  by  him ;  that  he  made  the  exchange,  and  afterwards 
received  the  money  on  WHUams'  note,  amounting  to  $110, 
including  interest ;  that  when  the  notes  on  Bardett  became 
due  he  foreclosed  the  mortgage,  had  the  property  sold,  and 
bought  it  in  at  $100,  paid  the  costs,  $16  35,  and  credited 
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the  residue  on  the  Jadgment.  He  admits  that  the  $15  dvte 
from  JSJaly  for  the  strip  of  ground  between  the  lots,  as  sold, 
and  the  street,  was  included  in  the  note  given  him  by  Wil* 
Hams.  The  note  given  by  WtUiams  was  then  shown  to  Jack- 
soTij  and  he  admitted  that  it  was  in  his  own  hand  writing. 
He  farther  testified  that  Bartktt  never  paid  him  anything  on 
his  notes. 

WSliamSy  the  appellant,  testified  that  he  and  Haly  agreed 
upon  the  terms  <^  the  purchase  of  the  lots ;  that  he  was  to 
pay  Ealy  therefor  the  sum  of  $700,  out  of  which  ho  was  to 
pay  Jackson  what  Ealy  owed  him  on  the  purchase  money, 
which  Ealy  represented  to  be  $75 ;  that  before  he  closed 
the  trade  with  Ealy^  he  called  on  Jaclison  and  told  him  he 
was  about  to  trade  for  the  lots,  and  wished  to  know  of  him 
how  much  was  still  due  from  Ealy  for  the  purchase  money, 
telling  him  at  the  same  time  that  Ealy  claimed  that  it  was 
only  $75,  and  that  he,  Williams^  if  he  made  the  purchase,  was 
to  pay  it^  and  had  promised  Ealy  that  he  would  take  up  his 
note  and  give  his  own  to  Jackson  in  its  stead ;  that  ho  fur- 
ther told  Jackson  that  Ealy  represented  that  the  $75  was  all 
die  incumbrance  there  was  on  the  property ;  that  he  did 
not  wish  to  trade  blindly,  and  had  therefore  called  on  him 
to  know  what  was  the  true  amount  he  held  against  the 
property;  that  Jackson  replied  that  he  could  not  then 
tell  the  exact  amount,  but  that  it  was  not  much,  and  that 
he  would  look  it  up  and  give  him,  WilliamSy  the  amount ; 
that  soon  after  this  conversation  with  Jackson^  Ealy  came  to 
him  with  a  note  in  the  hand  writmg  of  Jaclcson,  and  paya- 
ble to  him,  for  the  sum  of  $92  88,  to  be  signed  by  him,  WU- 
Hams ;  that  Ealy  gave  as  a  reason  why  the  note  was  for 
more  than  $75,  that  Jackson  had  included  in  it  ^15  for  the 
small  strip  of  ground ;  that  Ealy  arranged  that  with  him, 
WtUiamSy  in  another  way,  and  they  concluded  the  trade, 
and  Ealy  asmgned  him  Jackson^s  bond.  He  further  testified 
that  he  knew  nothing  of  the  Bartldt  notes,  and  that  Jack- 
son did  not  intimate  to  him  that  he  claimed  any  other  lien 
on  the  property  except  the  balance  due  on  Ealy^s  note,  for 
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which  he  subsequently  executed  his  own  note  to  Jackson ; 
that  Uahj  was  irresponsible,  and  he  would  not  have  made 
the  trade  with  him  had  he  known  that  Jackson  claimed  any 
other  lien  on  the  lots. 

Jackson,  in  rebutting,  testified  that  he  took  the  BarUdt 
notes  "  as  he  took  the  other  notes  ^ — not  as  cash,  but  simplf 
as  a  cash  note — not  as  a  payment  in  cash  on  the  land,  but 
only  in  place  of  Eahfs  notes."  But  he  did  not  deny  the 
conversation  with  Williams,  as  testified  to  by  the  latter,  nor 
ofter  any  explanation  thereof. 

From  the  conversation  between  Jackson  and  WiUiianSy 
testified  to  by  the  latter,  WHliams  was  clearly  justified  in 
the  conclusion,  when  Ualy  presented  him  the  note  drawn 
by  Jackson  for  $92  88,  that  that  amount  was  all  that  re- 
mained due  to  Jackson  on  the  purchase  money.  WUliams 
had  told  Jackson  that  he  was  about  to  trade  for  the  pro- 
perty, and  if  he  did  so,  that  he  would  become  responsible 
to  him  for  the  unpaid  purchase  money,  and  hence  he  wished 
to  know  what  amount  Jackson  held  against  the  property; 
telling  him,  at  the  same  time,  that  he  was  informed  by 
Ealy  that  the  amount  was  only  $75.  Jackson  replied  that 
it  was  not  much,  but  he  would  look  up  the  amount  and 
inform  WUliams  thereof,  and  subsequently  sent  him  the  note 
for  $92  88,  which  he  admits  included  the  f  15  for  the  small 
strip  of  ground.  Under  these  circumstances,  Williams  could 
only  understand  that  the  note  covered  all  the  liens  Jackson 
claimed  on  the  property ;  and,  if  he  can  now  set  up  a  lien 
for  the  balance  due  on  the  BarikU  judgment,  it  will  enable 
him  to  perpetrate  a  direct  fraud  on  Williams.  This,  the  law 
will  not  permit.  If  he  intended  to  assert  such  a  claim,  he 
should  have  done  so  when  Williams  called  on  him  to  know 
what  claims  he  held  against  the  property,  or  at  least  before 
he  took  WiUiams^  note,- and  thereby  induced  him  to  pur- 
chase the  lots  of  Ealy,  and  having  been  silent  then,  he  is 
estopped  from  asserting  the  claim  now,  when  to  do  so  would 
be  a  fraud  on  WUliams.  This  is  too  familiar  a  principle  of 
law  to  need  the  citation  of  authorities  to  support  it. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  this 
opinion. 

JET.  Graven  and  A.  J).  WtlUamSf  for  appellant 

J.  Davis^  for  appellees. 


Ballabb  and  Others  v.  Wiltshirb  and  Others. 

Admibaltt. — Stats  Laws. — The  proTisions  of  the  code  for  the  enforcement 
of  liens  npon  boats  and  other  water-craft  ( 1  G.  &  H.  801 )  are,  under  the 
ruHng  in  The  Hine  Y.  IVevor,  4  Wallace  555,  Toid.  The  jurisdiction  of 
the  national  courts  oyer  this  subject  is  in  that  case  held  to  be  exclusiye, 
«nd  this  court  yields  to  the  authority  of  that  case. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Frazeb,  O.  J. — ^This  was  an  attachment  against  the  steam- 
er Sdie  BxtCj  to  enforce  a  lien  against  the  vessel  under  our 
statute  upon  that  subject.  2G.&H.,§655,e^se;.,p.801.  The 
boat  was  released  by  giving  a  bond  as  provided  by  the 
statute,  and  the  action  was  thenceforth  prosecuted  as  a  suit 
in  personamy  against  the  obligors  in  the  bond.  The  court 
below  overruled  a  demurrer  to  the  complaint,  and  the  only 
question  here  is  upon  that  ruling. 

According  to  the  decision  of  the  Supreme  Court  of  the  "" 
United  Slates  in  The  Sine  v.  TVevor,  4  Wallace  555,  the 
statute  by  virtue  of  which  the  boat  was  seized  is  void,  and 
the  whole  course  of  state  legislation  and  judicial  decision 
since  the  adoption  of  the  federal  constitution,  is  swept  away, 
and  the  entire  subject  is  to  be  deemed  exclusively  within 
the  admiralty  jurisdiction  of  the  federal  courts,  y  It  is  much 
to  be  regretted  that  such  a  decision  should  have  been  made, 
and  that  a  practice  so  long  and  uniformly  acquiesced  in 
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everywhere  could  not  have  been  regarded  as  eetOing  the 
law.  Unless  Congress  shall  intervene,  it  is  certain  that  in- 
numerable mischiefs  will  result,  without  any  apparent  com- 
pensating benefits.  But  upon  the  particular  question  the 
decision  is  binding  authority  upon  us,  and  we  mast  follow 
it,  not  because  it  commends  itself  to  our  judgment,  but  be- 
cause due  subordination  requires  it.  In  Lusk  et  dl.  v.  Dada^  27 
Ind.  334,  the  point  was  brought  to  our  attention  for  the 
first  time  in  a  petition  for  rehearing,  and  of  course  we  dis- 
regarded it,  because  it  came  too  late,  and  not,  as  the  appel- 
lee's counsel  seems  to  suppose,  because  of  our  intention  to 
disregard  the  authority  of  The  Hine  v.  TVevorj  when  the 
question  should  be  properly  presented  for  consideration. 

The  judgment  is  reversed,  with  costs,  and  the  caose  re- 
manded, with  directions  to  sustain  the  denrarrer. 

J.  M.  Shackelford  and  S.  22.  Hombrookj  for  appellants.. 

C.  Denbyj  for  iq;>pellees. 
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Ap^bal — Effkct  or. — Tlie  onl j  efttoi  of  ftn  appeal  to  the  Supremo  Court 
is  to  stay  ezeoution  on  the  judgment.  In  aU  other  respects^  the  Jndg^ 
ment,  until  annuUed  or  rereraed,  is  binding  upon  iho  parliea  aa  to  any 
question  direotlj  decided. 

APPEAL  from  the  Vig0  Common  Pleas. 

Gregort,  J. — This  was  an  action  for  partition,  brought 
by  the  appellants.  The  complaint  charges  that  the  plaintiffi 
are  the  only  heirs  at  law  of  John  Burtony  deceased;  that  he 
died  intestate,  in  September^  1865,  seized  of  the  lands  of 
which  partition  is  sought ;  that  the  d^endant  is  his  widow, 
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being  a  second  wife,  and  the  plaintiffs  are  grand-children  by 
tt  former  marnage. 

The  appellee  filed  an  answer,  denying  that  John  Burton 
died  intestate,  and  charging  that  he  left  a  will,  setting 
oat  a  copy  thereof;  that  the  defendant  offered  this  will  in 
the  Vigo  Court  of  Common  Pleas  for  probate;  that  the 
plaintiffs  resisted  the  probate  thereof,  and  on  the  trial  of 
sach  issue  the  court  refused  to  admit  the  will  to  probate ; 
that  from  this  decision  the  defendant  appealed  to  the  Cir- 
et»t  Court;  that  the  latter  court  dismissed  the  appeal; 
that  from  the  dismissal  she  appealed  to  this  court,  and  that 
the  appeal  is  now  pending ;  that  this  court  had  granted  a 
supersedeaSy  and  that  she  had  filed  her  bond.  The  plaintifis 
demurred  to  this  answer.  The  court  below  overruled  the 
demurrer  and,  the  plaintifis  declining  to  reply,  rendered  a 
final  judgment,  dismissing  the  suit,  with  costs.  The  appel- 
lants excepted  to  this  judgment.  The  overruling  of  the  de- 
murrer to  the  answer  and  the  dismissal  of  the  suit  are  the 
errors  assigned. 

This  proceeding  in  the  Common  Pleas  Court,  set  out  in 
the  answer,  is  one  of  the  statutory  modes  of  contesting  the 
validity  of  the  will,  and  concluded  the  parties  thereto.  2 
G.  &  H.,  §§  89,  40,  41,  42,  pp.  559,  560.  The  only  effect  of 
the  appeal  to  this  court  is  to  stay  execution  upon  the  judg- 
ment from  which  the  appeal  was  taken.  In  all  other  re- 
spects the  judgment,  until  annulled  or  reversed,  is  binding 
upon  the  parties  as  to  every  question  directly  decided.  Nill 
et  al.  V.  Gomparety  16  Ind.  107.  We  think  the  court  below 
erred  in  overruling  the  demurrer  to  the  answer,  and  in  dis- 
missing the  suit. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  the  an- 
swer, and  for  further  proceedings. 

J.  P.  Bairdy  C.  Oruft  and  W.  Maeky  for  appellants. 

jET.  J>.  Scott  and  6r.  C.  JDuy,  for  appellee. 
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Franklin  CoLLsaB  v.  Hublburt. 

CoLLXGXS. — SuBSCKiFTiONs. — Where  a  subecription  to  the  funds  of  »  ooUsafe 
is  made  upon  the  condition  that  a  certain  sum  shall  be  raised,  the  liabil- 
ity of  the  subscriber  is  fixed  when  that  sum  is  raised,  and  a  subsequent 
misapplication  of  the  f^nds  will  not  relieve  him  from  liability. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Gbegobt,  J. — ^The  appellant  sued  the  appellee  on  a  prom- 
issory note.  On  the  20th  of  September,  1850,  the  board  of 
trustees  of  the  plaintiff  resolved : 

1.  That  they  would  immediately  commence  an  effort  to 
raise  $60,000  for  the  benefit  of  the  college;  (50,000  of  said 
sum  to  be  applied  to  the  perpetual  endowment  thereof,  and 
110,000  to  pay  present  indebtedness  and  provide  for  con- 
tingent expenses. 

2.  That  every  donor  of  $500  towards  the  above  sum  of 
$60,000,  should  be  entitled  to  a  perpetual  scholarship,  avail- 
able when  the  $60,000  was  secured  in  cash  and  negotiable 
notes. 

8.  That  every  donor  of  $100  should  be  entitled  to  a  schol- 
arship, available  for  himself,  his  sons,  or  his  grandsons,  one 
at  a  time,  so  soon  as  the  $60,000  were  secured  in  cash  and 
negotiable  notes ;  or  in  lieu  of  his  sons,  he  should  have 
the  privilege  of  educating  two  individuals  gratuitously. 

4.  That  no  note  which  should  be  ^ven  for  the  purpose 
of  raising  the  above  sum  of  $60,000,  should  be  binding 
until  the  sum  of  $60,000  was  secured  as  above. 

5.  That  as  soon  as  the  $60,000  should  be  obtained  in  cash 
and  notes,  the  entire  sum  should  bear  interest,  except  so  fax 
as  paid ;  that  one-fourth  of  the  amount  of  every  donation 
should  be  paid  into  the  treasury  as  soon  as  it  should  be  cer- 
tified by  the  ofiicers  of  the  board  that  the  proposition  was 
filled,  and  one-fourth  annually  until  all  was  paid ;  that  no 
scholarship  should  be  issued  until  the  first  one-fourth  was 
paid,  nor  should  it  be  available  after  a  failure  to  pay  any 
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one  of  the  other  installments  at  the  proper  time^  until  such 
installment  or  installments  should  be  paid. 

In  November^  1850,  the  appellee  executed  to  the  plaintiff 
two  notes  for  $100  each,  one-fourth  of  which  was  payable 
80  soon  as  it  should  be  certified  in  the  "  Journal  and  Mes- 
senger/* by  the  officers  of  the  board  of  trustees  of  the  phdn- 
tiff,  that  $60,000  had  been  pledged  by  the  execution  of 
notes  (by  persons  believed  to  be  solvent)  of  the  character 
of  the  notes  given,  and  one-fourth  annually  thereafter,  with 
interest.  Two  certificates  of  scholarship  were  issued  to  the 
defendant  at  the  time.  Payments  were  made  in  February 
and  OctobeTy  1853 ;  and  in  December^  1857,  the  note  in  suit 
was  executed  for  the  balance  due  on  these  two  notes. 

The  first  and  second  paragraphs  of  the  answer  set  up  that 
it  was  fraudulently  represented  to  the  defendant  by  the 
plaintiff,  at  the  time  of  the  execution  of  the  note  sued  on, 
that  the  $60,000  had  been  pledged  by  notes  on  persons  be- 
lieved to  be  solvent,  which  representation  was  false. 

The  third  paragraph  of  the  answer  avers  that  it  was 
falsely  and  fraudulently  represented  by  the  agent  of  the 
plaintiff,  to  the  defendant,  at  the  time  of  the  execution  of 
the  note  sued  on,  that  the  money  so  raised,  except  (10,000, 
had  been  applied  as  a  permanent  endowment  of  the  college ; 
that  in  fact  the  sum  of  money  so  raised  by  the  plaintiff^ 
except  $11,000,  had  not  been  applied  as  a  permanent  en- 
dowment of  the  college,  but  had  been  expended. 

A  demurrer  to  each  paragraph  of  the  answer  was  over- 
ruled, and  the  appellant  excepted.  The  plaintiff  replied  to 
each  paragraph  of  the  answer  by  the  general  denial.  Trial 
by  jury ;  verdict  for  the  defendant ;  motion  for  a  new  trial 
overruled. 

The  evidence  shows  that  the  note  in  suit  was  given  for 
the  balance  due  on  the  two  notes  executed  by  the  defend- 
ant in  1850.  The  agent  of  the  plaintiff*  being  asked  by  the 
defendant,  at  the  time,  how  the  college  was  getting  along, 
Baid,  in  reply,  that  it  was  getting  along  very  welL  The 
$60,000  was  secured  to  the  college  by  notes  on  persons  be- 
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liered  to  be  solvent,  and  notice  of  the  fact  was  published  by 
the  officers  of  the  board  of  trustees  in  the  ^  Journal  and 
Messenger"  before  any  payment  was  made  by  the  defend- 
ant on  the  original  notes  given  by  him.  The  sum  of  (50,- 
000  was  not  set  apart  as  a  permanent  endowment  of  the 
college.  The  defendant  had  availed  himself  of  his  scho- 
larship by  sending  a  son  to  the  college. 

We  think,  under  the  proposition  of  the  board  of  trustees, 
and  the  contract  of  the  defendant,  that  the  raising  of  the 
f  60,000,  and  the  publication  of  notice  thereof  in  the  "  Jour- 
nal  and  Messenger j^  fixed  the  defendant's  liability,  and  that 
no  misapplication  of  the  fund  afterwards  by  the  plaintiff 
would  discharge  that  liability.  We  think  the  court  erred 
in  overruling  the  demurrer  to  the  third  paragraph  of  the 
answer,  and  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  sustain  the  demur- 
rer to  the  third  paragraph  of  the  answer,  and  for  further 
proceedings. 

D.  8.  Major  and  0.  B.  Lidddlj  for  appellant 


28     »^^  Hughes  t\  Ainsleb. 

APPEAL  from  the  Washington  Common  Pleas. 

Kay,  J. — The  appellant  informs  us  that,  ^^  waiving  all 
other  objections  to  the  ruling  of  the  court  below,  be  relies 
upon  the  error  of  the  court  in  overruling  the  affidavit  for  a 
continuance,  to  reverse  this  case.'' 

There  are  at  least  three  somewhat  serious  objections  to  a 
reversal  upon  that  ground.    The  affidavit  is  not  made  part 
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of  the  record  by  bill  of  exceptions.  The  ruling  of  the  court 
upon  the  motion  for  a  continuance  was  not  assigned  as  a 
cause  for  a  new  trial  in  the  court  below.  Grey  v.  Stimr  ci 
aLy2i  Ind.  174;  Kent  v.  Lawson^  12  Ind.  675.  There  was 
no  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  five  per  cent,  damages, 
and  costs. 

S.  Heffren^  for  appellant. 

J.  A.  GhonnUy  and  M.  C.  Kerry  for  appellee. 


McEntirb  and  Others  v.  Bbowk.  m  ^ 

Tax  Bsxi). — Evidskcx. — ^In  an  action  to  reooyer  the  possession  of  real  es- 
tate, the  defendant  claimed  title  under  a  tax  deed.  The  deed,  which  was 
executed 'under  the  B.  8. 1888,  did  not  recite  sereral  of  the  facts  neces- 
sary to  constitute  a  talid  tax  sale.  The  court  instructed  the  jury  that 
the  tax  deed  "  is  presumed  to  be  legal  so  far  as  is  shown  by  the  CTidence 
in  this  cause.*' 

H^ld^  that  the  instruction  was  erroneous. 

LiMiTATiOKs. —  SvccxfisiTX  BissBUurs. —  Separate,  suceessiTc  disseisins 
cannot  be  tacked  so  as  to  constitute  in  law  one  disseisin  and  a  continu- 
ous single  possession,  unless  there  is  a  priyity  of  estate  between  the  suc- 
cessiye  parties. 

Same. — Dowbebs. — ^Where  the  husband  died  while  the  B.  8. 1848  were  in 
force,  it  wiU  be  presumed,  nothing  appearing  to  the  contrary,  that  the 
widow  took  as  dowress. 

Same. — As,  under  that  law,  the  widow  was  entitled  to  occupy  in  common 
with  the  heir  any  lands  in  which  she  was  entitled  to  dower,  until  objec- 
tion was  made  by  the  heir,  such  an  occupancy  by  her  would  be  a  contin- 
uance of  the  possession  of  the  husband,  and  not  a  new  disseisin. 

Statute  or  LiMiTATioirs.^BBTEoACTiyB  Efi bot  of. — ^The  statute  of  limi- 
tations contained  in  the  code  of  1852  is  retroactiye  in  its  operation,  and 
bars  an  action  to  recoyer  real  estate  which  is  not  commenced  within  the 
period  limited,  after  the  cause  of  action  accrued. 

Sake. — Cohtliotixo  Ixstbvctiohs. — ^In  an  action  to  reeoyer  real  estate^ 
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the  defendant  pleaded  the  statute  of  limitations,  and  gaye  eTidence  tend- 
ing to  show  that  he  had  been  in  possession  of  the  land  under  a  tax  deed 
for  more  than  twenty  years.  The  court  instructed  the  jury  that  the 
plaintiffs'  cause  of  action  accrued  at  the  date  of  the  tax  sale. 
ffeld,  that  the  instruction  was  erroneous,  and  that  the  error  was  not  cured 
by  the  giying  of  another  instruction  to  the  effect^  that  when  the  claim  of 
title  is  only  colorable,  the  cause  of  action  does  not  aocrue  until  possessioo 
is  taken  under  it. 

APPEAL  from  the  Knox  Circuit  Court 

Frazer,  C.  J. — This  was  an  action  to  recover  the  posses- 
sion of  real  estate.  Verdict  for  the  defendant,  motion  for  a 
new  trial  overruled,  and  judgment  upon  the  verdict.  The 
motion  for  a  new  trial  was  based  upon  several  grounds, 
and  such  of  them  as  we  propose  to  notice  will  be  stated 
as  we  discuss  them. 

The  plaintiffs  claimed  title  under  a  patent  from  the  United 
Statesj  and  made  a  good  prima  facie  case  by  their  evidence. 
The  defendant  relied  upon  a  very  defective  tax  sale,  made 
to  her  husband,  in  Julj/y  1836,  and  the  statute  of  limitations. 
Brownj  the  husband  of  the  defendant,  it  appeared  by  the 
evidence,  took  possession  soon  after  his  purchase  for  taxes, 
perhaps  more  than  twenty  years  before  the  suit  wlis  begun, 
and  continued  in  possession,  claiming  title,  until  his  death, 
which  occurred  in  1852.  Since  his  death,  his  widow  has 
continued  in  possession,  also  claiming  title.  The  nature  of 
her  title  in  no  wise  appears,  save  as  it  may  result  from  the 
fact  that  she  is  Brown^s  widow.  No  assignment  of  dower, 
no  partition,  no  conveyance  or  devise  to  her,  nor  that  she 
took  as  heir  of  her  husband,  is  shown  by  the  evidence.  By 
the  law  in  force  when  the  tax  deed  was  made,  it  was  prima 
fade  evidence  of  the  facts  therein  recited.  Rev.  Stat.  1838, 
§  7,  p.  548.  The  deed  itself  was  the  only  evidence  oflfered 
of  the  facts  necessary  to  authorize  a  sale  for  taxes,  and  it 
was  utterly  silent  as  to  many  of  those  the  proof  of  which 
has  been  repeatedly  held  by  this  court,  and  by  all  courts,  to 
be  essential  to  maintain  the  validity  of  such  a  sale.  But 
the  court  instructed  the  jury  that  the  tax  deed  ''is  presumed 
to  be  legal,  so  far  as  is  shown  by  the  evidence  in  this  cause/' 
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This  was  manifestly  incorrect,  and  in  conflict  with  all  the 
authorities.  The  court  also  instructed  that  if  BrowUy  the 
husband,  purchased  and  received  a  deed  for  the  land  in 
1836,  and  went  into  possession  more  than  twenty  years  be- 
fore the  commencement  of  the  suit,  claiming  title  under  the 
deed,  and  so  continued  until  his  death  in  1852,  and  after 
that  the  defendant,  as  his  widow,  went  into,  and  has  ever 
since  continued  in  possession,  claiming  title,  then  the  law 
was  for  the  defendant. 

It  is  well  settled  that  separate  successive  disseizins  cannot 
be  tacked  so  as  to  constitute  in  law  one  disseizin,  and  a 
continuous  single  possession,  unless  there  be  a  privity  of 
estate  between  the  successive  parties  so  in  possession,  each 
coming  in  as  the  assignee  of  his  predecessor,  such  as  heir, 
grantee,  or  devisee ;  and  if  no  such  privity  of  estate  exists, 
the  seizin  of  the  true  owner  revives  at  the  termination  of 
the  possession  of  ea^h  disseizor,  and  a  new  disseizin  is  made 
by  each  successor.  Doe  v.  Campbell^  10  Johns.  475 ;  Jack- 
son V.  Leonardy  9  Cow.  653 ;  Wade  v.  Lindseyy  6  Met.  407 ; 
Polts  V.  GUbeHy  3  Wash.  C.  C.  475 ;  AUen  v.  Hdtcmy  20  Pick. 
458 ;  Sawyer  v.  Kendall^  10  Cush.  241. 

Was  there  such  privity  of  estate  between  BrorjoTiy  the  de- 
ceased, and  his  surviving  widow,  the  appellee  ?  Brown  died 
before  the  act  of  1852,  concerning  descents,  took  effect. 
His  widow  then  took  dower,  unless  she  was  entitled  to  take 
as  heir  and  elected  to  do  so.  Rev.  Stat.  1843,  §§  117, 118, 
119,  p.  437.  That  she  took  as  dowress  must  be  presumed  in 
the  absence  of  proof  to  the  contrary.  Jd.,  §  120.  It  is 
argued  for  the  appellant  that  a  widow,  taking  only  dower, 
has  no  privity  with  her  husband  to  connect  her  own  dissei- 
zin with  his,  so  that  the  statute  of  limitations  will  begin  to 
run  with  his  possession.  And  to  this  point,  Savryer  v.  Ken- 
dallj  supray  is  cited.  That  case  is  conclusive  upon  the  sub- 
ject, where  the  widow  takes  only  dower  as  at  common 
law.  The  reason  upon  which  it  rests  is  that  dower  is  a 
mere  right,  conferring  no  title  to  the  land,  or  right  of  en- 
try, until  assignment  is  made.    The  act  of  1843,  however, 
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enlarges  in  some  degree  the  rights  of  the  widow,  by  pro- 
viding that  she  may  occupy,  in  common  with  the  heir,  any 
lands  in  which  she  is  eatitled  to  dower,  before  assignment, 
and  until  the  heir  shall  object  thereto.  Kct.  Btat.  1848, 
§  107,  p.  810.  By  occupying,  therefore,  without  objection 
from  the  heir,  she  would  not  be  a  wrongdoer,  as  would  have 
been  the  case  at  common  law.  This  right  of  occupancy  is 
at  the  will  of  the  heir,  but  so  long  as  he  does  not  terminate 
it,  it  is  good  against  the  rest  of  the  world.  It  is  a  right 
which  the  law  transmits  to  her  from  the  husband.  It  is  his 
possession  passed  to  her,  liable,  however,  to  be  terminated 
by  the  heir.  There  was,  therefore,  under  this  statute,  a 
privity  of  estate,  and  her  possession  was  but  a  continuation 
of  his — there  was  but  one  disseizin. 

But  it  is  contended  that  the  instruction  under  considera- 
tion was  not  applicable  to  the  evidence  in  the  case.  The 
patent  was  issued  to  one  WiUiam  TTrffe,  who  died  in  1812, 
leaving  Telverton  P.  WeUs  his  heir  at  law,  who  always  lived 
in  Kentucky^  and  died  there  in  1840.  Mary  E.  WeUs  was 
the  heir  at  law  of  Ydvertoriy  and  was  born  at  iou&nSe, 
Kentucky^  in  1840,  and  the  plaintiffs  are  her  heirs  at  law. 
The  proposition  of  the  appellants  is  that  the  bar  of  the 
statute  of  limitations,  in  view  of  these  facts,  only  began  to 
run  when  the  present  code  took  effect.  The  argument  to 
maintain  it  is,  that  it  did  not  bar  while  the  statute  of  1881 
was  in  force,  for  the  reason  that  the  ancestor  of  the  plain- 
tiffs, then  holding  the  title,  was  a  non*resident  of  the  State, 
and  within  the  exception  of  that  statute.  Stephenson  v.  Doe, 
8  Blackf.  508.  That  until  the  taking  effect  of  the  act  of 
1843,  the  plaintiffs  were,  therefore,  protected  by  the  act  of 
1831 ;  that  the  act  of  1843  was  repealed  by  the  code  con- 
taining the  present  statute  of  limitations,  under  which  this 
suit  was  brought,  and  so  does  not  affect  the  case  at  all,  and 
that  it  is  enacted  that  no  part  of  the  code  *^  shall  be  retroac- 
tive, unless  expressly  so  declared.**  2  G.  &  H.,  §  801,  p.  386. 

This  question,  viz.,  whether  the  present  statute  of  limi- 
tations can  be  held  to  have  begun  to  run  as  a  bar  at  a  pe» 
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riod  anterior  to  its  taking  efiect,  was  involved  in  The  State 
V.  Swope^  7  Ind.  91,  and  it  was  resolved  in  the  affirmative. 
But  section  801  of  the  code  seems  not  to  have  been  consid- 
ered on  that  occasion,  and  it  was,  doubtless,  not  brought  to 
the  attention  of  the  court.  That  section  furnishes  a  rule  of 
construction  which  is  binding  upon  us,  and  cannot  be  dis- 
regarded, however  well  satisfied  we  may  be  that  in  a  given 
case  it  would  be  mischievous.  Its  application,  in  its  broad- 
est sense,  to  some  .provisions  of  the  code  would  probably  be 
found  to  work  results  astonishing  as  well  as  novel,  and  also 
to  furnish  somewhat  convincing  evidence  that  the  rules  for 
the  construction  of  statutes,  which  the  common  law  fur- 
nishes, and  which  have  grown  out  of  the  experience  and 
wi&dom  of 'ages,  are  quite  as  well  calculated  to  accomplish 
just  ends.  The  language  of  the  section  is  itself,  however, 
subject  to  construction  and  limitation.  It  might,  taken 
alone,  receive  an  interpretation,  without  violence  to  its 
terms,  and  indeed  without  departing  from  the  strictly  lit- 
eral meaning  of  the  words  employed,  which  would  forbid 
the  retroactive  effect  of  almost  every  section  in  the  whole 
code,  for  there  are  few,  if  any,  which  it  is  "  expressly  de- 
clared "  shall  be  retroactive,  though  there  are  many  which 
are  so  framed  that  they  cannot  have  the  effect  which  their 
terms  plainly  signify,  and  which  was  certainly  intended, 
without  giving  them  a  retrospective  as  well  as  a  prospective 
operation.  To  limit  such  sections  to  a  prospective  effect 
would  be  to  give  them  an  interpretation  entirely  different 
from  the  plain  import  of  the  language  in  which  they  are  ex- 
pressed ;  and  if  such  be  the  effect  of  section  801,  then  we 
have  the  novelty  of  an  act  required  by  one  of  its  own  pro- 
visions to  be  so  construed  as  to  mean  less  than  its  language 
plainly  expresses.  But  it  is  clear  that  this  was  not  the  inten- 
tion of  the  legislature.  This  section  is  one  of  several  rules  of 
construction  contained  in  article  48  of  the  code,  and  the  first 
section  of  that  article  (§  797)  expressly  provides  that  these 
rules  ^'  shall  be  observed  when  consistent  with  the  context." 
This  limits  the  applicati<Hi  of  section  801,  and  relieves  the 
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code  from  the  peril  of  being  construed  in  some  of  its  parts 
in  a  manner  which  would  set  at  defiance  its  express  lan- 
guage and  plain  import.  Now,  the  statute  of  limitations 
applicable  to  the  case  before  us  is  as  follows: 

"The  following  actions  shall  be  commenced  within  the 
periods  herein  prescribed,  after  the  cause  of  action  has  ac- 
crued, and  not  afterwards  ;***** 

5.  *  *  for  the  recovery  of  the  possession  of  real  es- 
tate within  twenty  years."    2  G.  &  H.,  §  211,  p.  158. 

This  language  cannot  be  limited  to  the  future,  a«  to  the 
period  the  completion  of.  which  shall  bar  the  action.  It 
plainly  means  that  if  the  suit  be  not  brought  until  twenty 
years  after  it  might  have  been  brought,  it  shall  not  be  main- 
tained. No  court  anywhere  has  ever  hesitated,  that  we  are 
aware  of,  to  hold  that  such  a  statute,  so  worded,  operates 
retroactively  as  well  as  prospectively  by  its  express  terms, 
and  it  has  been  often  so  ruled,  in  obedience  to  the  plain 
language  employed,  when  pressing  considerations  of  justice 
would  have  compelled  a  difierent  decision  if  it  had  been 
possible.  Tht  State  v.  SwopCy  suproy  is  one  of  many  in- 
stances of  this  kind. 

The  jury  was  instructed  that  the  "  right  of  action  accrued 
as  soon  as  Brown  purchased  the  land."  This  was  so  clearly 
wrong,  that  it  is  so  conceded  on  behalf  of  the  appellee ;  but  it 
is  contended  that  the  error  was  cured  by  previously  giving 
an  instruction,  prayed  by  the  plaintii&,  to  the  eflFect  that 
when  a  claim  of  title  is  merely  colorable,  the  cause  of  ac- 
tion accrues  at  the  time  of  taking  actual  possession  of  the 
land,  and  not  at  the  date  of  the  instrument  giving  color  of 
title.  We  do  not  agree  that  the  court,  after  giving  a  cor- 
rect and  pertinent  instruction  at  the  instance  of  the  plain- 
tiff, could,  without  error,  give  another  in  direct  antagonism 
with  the  first.  Nor  can  we  say,  in  this  case,  that  the  errors 
•of  the  court  in  instructing  the  jury  could  not  have  injured 
the  appellants,  nor  that  the  verdict  was  so  clearly  correct 
upon  the  evidence  that  the  judgment  should  be  affirmed 
notwithstanding  the  errors  in  the  record. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded  for  a  new  trial. 
J.  C.  Denny  J  for  appellants. 
W.  E.  Niblack  and  W.  H.  De  Wolf,  for  appellee. 


McBroom  17.  Putney. 

APPEAL  from  the  Fountain  Circuit  Court. 

Frazeb,  C.  J. — ^We  think  that  the  complaint  was  suffi- 
cient before  a  justice.  The  case  is  also  presented  upon  the 
sufficiency  of  the  evidence.  It  was  a  suit  to  recover  dam- 
ages for  an  injury  to  the  plaintiff's  mare,  resulting  from  the 
negligence  of  the  servant  of  the  defendant  in  letting  a 
stallion  to  the  mare,  whereby  the  mare  died.  There  were 
two  causes  proved,  either  of  which,  according  to  the  evi- 
dence, might  have  produced  the  death  of  the  mare.  One 
of  these  causes  was  the  negligent  act  of  the  defendant's  ser- 
vant, charged  in  the  complaint.  The  other  was  not  attrib- 
utable to  the  servant. 

All  the  evidence  was  to  the  effect  that  it  was  as  probable 
that  one  cause  produced  the  injury,  as  that  the  other  did. 
There  was  no  conflict  in  the  evidence  upon  that  subject. 
Was  there,  then,  any  evidence  whatever  connecting  the  in- 
jury complained  of  with  the  negligent  act  of  the  servant,  a» 
the  effect  of  that  negligence  ?     We  think  not 

The  judgment  is  reversed,  with  costs,  and  the  cause  re« 
manded  for  a  new  trial. 

T.  F.  Davidson^  for  appellant. 

J.  Bistiney  for  appeUee. 
Vol.  XXVm.— 28 


854   •       SUPREME  COURT  OF  INDIANA. 


Hebsleb  v.  Moss. 

Attoknky. — CoKTBACT. — A  and  B  were  competing  candidates  for  the  aiSee 
of  county  auditor,  and  A  was  declared  duly  elected  by  the  board  of  can- 
Tassers.  C^  an  elector,  then  instituted  a  proceeding  under  the  statute  to  con- 
test the  election,  and  D,  an  attorney,  appeared  and  rendered  professional 
aid  on  the  side  of  G,  at  the  trial.  D  afterwards  sued  B  for  the  Talue  of 
these  serriees,  and  the  court  instructed  the  jury  that  if  B  knew  that  the 
proceeding  had  been  instituted,  and  permitted  it  to  proceed  without  ob- 
jection or  dlsayowing  any  interest  therein,  he  was  liable  to  D. 

ffeldf  that  the  instruction  was  erroneous. 

Ikstbuctionb. — ^Pkactige. — Where  instructions  to  the  jury  are  not  nomber- 
ed,  nor  divided  into  distinct  propositions,  anozception  to  any  part  of  them 
which  is  erroneous  may  be  reserred  by  excepting  to  all  coUectirely. 

APPEAL  from  the  Howard  Commpn  Plea& 

■ 

Elliott,  J. — ^This  was  a  suit  by  Moss  against  Herdeb^ 
the  appellant,  before  a  justice  of  the  peace^  to  recover  for 
services  rendered  by  Moss  as  an  attorney  in  a  case  of  con- 
•  tested  election,  before  the  board  of  comnussioners  of  HofUh 
ard  county.  Moss  recovered  a  judgnaent  before,  the  justice 
for  $50,  and  HeraUb  appealed  to  the  Court  of  Common 
Pleas,  where  judgment  was  again  rendered ^  against  him  for 
the  same  sum.  A  bill  of  exceptions  contains  the  evidence, 
from  which  it  i^pears  that  Herdeb  and  one  WUdnuai  were 
the  competing  candidates  for  the  office  of  auditor  of  Saw^ 
ard  county.  Wildman  was  d^eclared  duly  elected  by  the 
board  of  canvassers,  whereupon  one  SavUU,  an  elector  of 
said  county,  instituted  proceedings,  under  the  statute,  be- 
fore the  county  board,  and  contested  said  election.  Moss 
rendered  the  services  sued  for  in  prosecuting  that  contest. 
The  case  was  tried  by  a  jury.  A  motion  foi:  a  new  trial 
was  overruled.  One  of  the  reasons  urged  for  a  new  trial 
was  that  the  finding  of  the  jury  was  contrary  to  the  evi- 
dence.  That  Moss  rendered  the  services  is  not  contro- 
verted, nor  is  there  any  reason  to  complain  of  their  value 
.as  found  by  the  jury;  but  the  appellant  insists  that  the  ser- 
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vices  were  not  rendered  for  him,  noif  nnder  his  employ- 
ment, nor  at  his  request,  and  that  he  is  not  legally  liable 
therefor. 

The  evidence  as  to  the  employment  of  Moss  is  in  sub- 
stance as  follows : 

ff.  B.  Havens  testified  that  Judge  Roache  and  the  plain- 
tiff were  at  the  trial  before  the  county  board,  and  prose- 
cuted the  case.  Witness  had  no  authority  to  employ  attor- 
neys, but  paid  the  plaintiff's  bill  at  the  hotel.  Never  had 
any  authority  from  the  defendant  to  employ  the  plaintiff, 
and  could  not  say  that  he  ever  told  the  defendant  that  plain- 
tiff was  employed.  The  employment  of  attorneys  for  con- 
testant, and  the  management  of  the  case,  HersUb  left  to  his 
friends.  Witness,  being  the  principal  of  his  friends,  employed 
McDonald  and  Roache^  at  Indianapolis^  for  Hersleb^  of  which 
fact  he  wrote  to  ^ersleb  from  Indianapolis,  Witness  after- 
wards saw  the  plaintiff  on  the  cars,  and  spoke  to  him  to 
come  and  assist  in  the  case. 

The  deposition  of  MosSy  the  plaintiff,  ^as  also  read  in 
evidence,  in  which  he  testified  that  he  was  first  spoken  to 
in  relation  to  the  case  by  JS.  B.  Havens;  that  he  thereupon 
attended  the  trial  and  did  what  he  could  in  support  of  the 
defendant's  theory  of  the  case.  The  defendant  Was  present 
at  the  trial,  he  thought,  most  of  the  time.  Witness'  un- 
derstanding was  that  he  was  appearing  for  him,  as  the  suit 
was  mainly,  if  not  entirely,  for  his  benefit.  "  The  defend- 
ant evidently  understood  the  same  thing,  and  had  we  suc- 
ceeded, it  would  have  secured  him  a  lucrative  office." 

N.  B.  Brovnij  sheriff  of  Howard  county,  testified  that  he 
had  a  fee  bill,  in  the  contested  election  case,  against  Satille^ 
for  some  $65,  which  Hersleb  voluntarily  paid. 

The  defendant,  Hersleb^  testified  that  he  never  employed 
the  plaintiff,  nor  had  any  conversation  with  him,  nor  ever 
authorized  any  one  else  to  employ  him.  Havens  wrote  him 
from  Indianapolis  that  he  had  employed  McDomcM  and 
Roache^  but  Mr.  Moss  was  never  mentioned  to  him  in  con- 
nection with  the  case.    Never  employed  him  by  agent  or 
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otherwise,  and  never  had  an  intimation  that  Mass  looked  to 
him  for  his  fee,  until  five  and  a  half  years  afterwardB.  The 
payment  of  the  costs  to  Brown  was  voluntary.  Was  pre- 
sent part  of  the  time  during  the  trial,  and  was  under  the 
impression  that  Moss  came  by  solicitation  of  Judge  Boachty 
to  assist  him,  but  had  no  conversation  with  Moss  about  it; 
that  the  case  was  not  his,  the  defendant's,  and  he  never  au- 
thorized the  bringing  of  the  suit ;  that  Havens  and  SaviUt 
were  not  his  agents  for  any  purpose.  About  a  year  after 
the  trial  he  was  notified  that  Boache  had  a  claim  against 
him  for  his  services,  which  he  paid,  not  as  a  legal  obliga- 
tion, but  at  the  request  of  Boache.  After  the  contest  was 
gotten  up,  witness  felt  interested  in  succeeding  in  the  case, 
and  left  the  management  of  it,  and  the  employment  of  law- 
yers, to  his  friends,  and  assented  to  what  they  did  in  the 
case.  H.  J5.  Havens  was  his  chief  friend  in  the  manage- 
ment of  the  business  and  the  case. 

Upon  the  return  of  the  verdict  for  the  plaintifiT,  the  de- 
fendant moved  the  court  for  a  new  trial.  The  motion  was 
overruled,  and  judgment  rendered  on  the  verdict. 

One  of  the  reasons  urged  for  a  new  trial  was  that  the 
court  erred  in  its  instructions  to  the  jury.  The  court,  after 
instructing  the  jury  that  to  entitle  the  plaintifi'  to  recover, 
he  must  prove  that  he  rendered  the  services  sued  for  at  the 
instance  of  the  defendant,  under  a  contract  either  express 
or  implied,  gave  the  following  instruction : 

"Although  the  suit  of  contest  before  the  county  conunis- 
sioners,  in  which  the  plaintifi*  alleges  that  he  rendered  the 
services  for  the  defendant,  may  have  been  brought  in  the 
name  of  another  person  for  his  benefit,  yet  if  he  knew 
and  permitted  them  to  proceed  with  the  contest,  without 
objection  or  disavowing  any  interest  in  the  contest,  he  is 
the  party  liable — if  any  person  be  liable — subject  to  the 
rules  already  given." 

This  instruction  is  clearly  erroneous.  The  election  of 
WUdman  was  contested  by  SaviUe,  and  not  by  the  defend- 
ant Hersleb,    The  latter  was.  present  at  the  trial,  but  it  does 
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not  appear  that  he  took  any  part  in  the  proceedings,  or  had 
anything  to  do  with  them.  It  is  not  claimed  that  he  per- 
sonally employed  the  plaintiff,  and  he  expressly  testifies 
that  he  did  not  authorize  any  other  person  to  employ  him, 
or  any  other  attorney,  in  the  case;  and  in  this  statement  he 
is  not  contradicted  by  any  other  evidence.  The  plaintiff 
was  requested  to  appear  in  the  case  by  Havens;  but  Havens 
testifies  that  he  had  no  authority  from  the  defendant  to 
employ  counsel  in  the  case.  The  evidence  does  not  even 
show  that  the  defendant  advised  the  suit  or  was  consulted 
in  reference  to  it. 

SaviUe  was  an  elector  of  the  county,  and  as  such  was 
fully  authorized  to  contest  the  election  of  Wildman,  He 
instituted  the  proceedings  in  his  own  name,  as  he  had  a 
right  to  do.  And  although,  had  he  succeeded  in  the  con- 
test, it  might  have  resulted  in  giving  the  office  to  the  de- 
fendant, yet  as  the  latter  was  not  a  party  to  the  suit,  he  had 
no  legal  interest  in  it,  or  control  over  the  proceedings.  But 
the  jury  were  told  that  if  the  defendant  knew  the  proceed- 
ings were  instituted,  and  permitted  them  to  proceed  with- 
out objection,  or  without  disavowing  any  interest  in  them, 
he  would  be  liable. 

In  view  of  the  evidence  in  the  case,  we  must  suppose 
that  the  jury  was  misled  by  the  erroneous  instruction  of  the 
court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

A.  G.  Porter^  B.  HarrisoUy  W.  P.  Fishbacky  N.  Purdom 
and  M.  Bell,  for  appellant. 

N.  jB.  Linsday  and  J*.  A.  Lewis,  for  appellee. 

ON  PETITION  FOR  A  RBHBABINO. 

Elliott,  J. — ^The  judgment  in  this  case  was  reversed  on 
the  25th  of  January  last.  The  case  is  presented  to  us  again 
on  a  petition  for  rehearing.  It  was  reversed  on  the  evi- 
dence, in  connection  with  an  error  in  the  inBtructions  ^ven 
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by  the  court  to  the  jury.  A  rehearing  is  urged  on  the 
ground  that  the  exception  tp  the  instructions  of  the  court 
was  not  properly  taken,  and  that  the  instructions  should 
therefore  not  have  been  noticed  by  this  court.  The  excep- 
tion was  taken  by  a  bill  of  exceptions,  duly  allowed  and 
signed  by  the  judge  before  whom  the  cause  was  tried.  The 
instructions  are  copied  into  the  bill,  after  which  it  is  said^ 
"  which  instructions  are  excepted  to  at  the  time  by  the  de- 
fendant." As  we  understand  the  record,  the  instructions 
as  given  by  the  court  constituted  an  entirety.  They  were 
not  numbered  or  divided  into  several  distinct  propositions. 
The  statute  requires  that  all  written  instructions  given  by 
the  court  shall  be  signed  by  the  judge  and  filed  as  a  part 
of  the  record.  There  are  two  modes  of  taking  exceptions 
to  the  action  of  the  court  in  either  giving  or  refusing  in- 
structions. One  of  these  is  by  stating  the  exceptions  in  a 
formal  bill  of  exception^,  of  T^hich  the  instructions  are  made 
to  form  a  part.  Such  was  th^  jrxo^e  adopted  in  the  present 
case.  And  as  the  instruction  was  pot  divided  into  several 
propositions  and  numbered  by  the  court,  we  think  the  ex> 
ception  well  taken,  and  applied  to  every  part  of  the  instruc- 
tion excepted  to. 

The  other  mode  is  that  desiguated  in  section  825  of  the 
code,  in  which  it  is  declared  that  without  a  formal  bill  of 
exceptions,  '^  it  shall  be  sufficient  to  write  at  the  close  of 
each  instruction,  ^refused  aud  excepted  to,'  or  'given  and 
excepted  to,'  which  shall  be  signed  by  the  party  or  his  at- 
torney."   2  G.  &  II.  201. 

In  the  case  of  Jolly  v.  The  Tare  Haute  Drawbridge  Co., 
9  Ind.  417,  cited  by  counsel,  the  question  decided,  so  far  as 
it  related  to  instructions,  refers  alone  to  the  assignment  of 
the  error,  and  not  to  the  exception. 

In  Garrigus  v.  Bumettj  9  Ind.  528,  and  Branham  v.  The 
Siatey  11  Ind.  553,  the  instructions  consisted  of  ^  large  num- 
ber of  separate  and  distinct  propositions.  The  exception 
was  in  general  terms  to  all  of  th^m,  and  it  was  held  that 
the  exception  was  unavailing,  if  any  one  of  the  instmctiona 
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was  correct.  This  rule  is  sufficiently  rigorous  when  applied 
to  separate  and  distinct  instructions,  and  should  not,  we 
think,  be  applied  where,  as  in  this  case,  the  court  makes  its 
charge  an  entirety.  ^ 

But  if  the  exceptions  were  not  well  taken,  the  petition  for 
a  rehearing  should  still  be  oremiled.  The  verdict  of  the 
jury  was  clearly  contrary  to  the  evidence.  We  so  held,  in 
effect,  in  the  former  opinion^ 

The  petition  for  a  rehearing  is  overruled. 


Vaughan  and  Others  r.  McOuLLOtrGH. 

APPEAL  from  the  Perry  Ccwnmon  Pleas. 

Elliott,  J. — This  was  a  proceeding  in  attachment,  under 
the  statute  of  this  State,  against  the  steamboat  ^^  Morning 
Star"  The  appellants  were  substituted  as  defendants  in- 
stead of.  the  boat,  and  final  judgment  was  rendered  against 
them.  The  judgment  must  be  reversed,  for  want  of  juris- 
diction in  the  court  below  over  the  subject  of  the  action. 
Ballard  v.  Wiltshire j  arde^  p.  841. 

The  judgment  is  i^ versed,  with  costs,  and  the  cause  i«- 
manded,  with  instructions  to  the  court  below  to  dismiss  th6 
case. 

L.  Q.  and  C.  A.  DeBtul&y  and  E.  it.  ft&d  8.  B.  HatfiM, 
for  appellants. 

C.  H.  MasMy  for  iirtyt>ellee. 
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li^-^l  Langdon  and  Another  v.  Ingram's  Guardittn. 

Condition  aoaxhbt  Alixxtatiov. — ^A  oondition  that  a  grantM  or  dATiMe 
Bhall  not  alienate  for  a  particular  timOi  or  to  a  particular  person,  is  good. 

Same. — Will. — A,  by  his  will,  deTised  his  real  estate  to  his  widow,  in  trust 
to  receiye  the  rents,  and,  after  retaining  one-fourth  for  herself  during 
her  life,  to  apply  one-fourth  to  the  use  of  each  of  the  three  children  of  the 
testator,  until  the  youngest  child  should  become  of  age.  After  the  young- 
est child  should  become  of  age,  the  widow  was  authorised  to  conyey  to  each 
of  the  children  one-third  of  the  land  in  fee,  subject  to  her  right  to  take 
one-fourth  of  the  rents  during  life,  but  otherwise  the  son  was  to  hare  ne 
power  to  alienate  or  incumber  the  property.  The  will  farther  prorided, 
that  in  the  eyent  of  the  death  of  any  of  the  children,  the  share  of  such 
deceased  child  should  be  equally  diyided  between  the  widow  and  suryiy- 
ing  children,  and  continue  subject  to  the  trust.  The  youngest  son  died 
before  the  testator.  Petition  by  the  guardian  of  the  surriying  son  to  sdl 
his  ward's  interest  in  the  lands. 

Heldf  that  until  the  suryiying  son  arriyed  at  full  age,  the  restriction  open 
the  power  of  alienation  continued,  and  that  the  court  had  no  power  to  or- 
der a  sale  on  the  petition  of  the  guardian. 


APPEAL  from  the  Tippecanoe  Common  Pleas. 

Gbbgory,  J. — Fletcher  IngranCa  guardian  filed  a  petition 
to  sell  the  interest  of  the  ward  in  a  part  of  a  lot  in  the  oily 
of  Lafayette^  for  the  reason  that  the  property  is  situated  in  a 
part  of  the  city  where  there  is  great  danger  of  the  destruo- 
tion  of  the  buildings  by  fire;  that  the  property  is  considered 
a  dangerous  risk  by  the  several  insurance  companies  baying 
agencies  in  the  city;  so  much  so,  that  they  refuse  to  insure 
a  part  thereof  against  loss  or  damage  by  fire,  and  insure 
the  other  part  at  high  rates;  that  in  case  of  the  destruc- 
tion of  the  buildingSy  there  is  no  money  belonging  to  the 
ward  with  which  to  rebuild.  The  only  interest  the  ward 
has  in  the  property  is  that  derived  by  the  will  of  his  de- 
ceased father.  That  part  of  the  will  relating  to  this  pro- 
perty is  as  follows : 

<<  The  residue  of  my  estate,  being  that  situated  on 
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market  spaqe,  I  give  and  devise  to  my  wife,  in  trust  to 
manage  the  same  in  sach  way  as  she  may  deem  most  pru- 
dent, to  rent  the  same,  receive  the  rents  thereof  and  dis- 
pose of  them  as  .follows: 

*^  1.  To  pay  all  taxes,  expenditures  for  insurance,  repairs, 
rebuilding,  or  making  any  changes  she  may  find  advisable 
in  said  buildings  on  said  realty,  or  any  other  outlays  on  ac- 
count thereof. 

<'  2.  If  the  other  means  hereby  provided  for  that  purpose 
shall  prove  insufficient  to  pay  my  debts,  as  above  provided, 
then  said  rents  to  be  appropriated  to  that  purpose,  till  the 
same  shall  pay  any  balance  of  said  debts. 

'^  3.  To  appropriate  to  her  own  use,  absolutely,  the  one- 
fourth  of  the  residue  of  said  rents,  during  her  natural  life; 
that  is,  one-fourth  of  the  net  income  from  said  realty,  af- 
ter any  debts  chargeable  thereon  are  paid. 

"  4.  To  appropriate  to  the  use  of  my  three  children '  the 
remaining  three-fourths  of  said  net  income,  one  of  said 
fourths  to  each  of  them,  as  follows :  One  of  said  fourths 
to  be  paid  over  to  my  daughter  quarterly,  or  at  such  other 
times  as  received  and  ascertained;  such  payment  to  be  to 
her  personally,  and  on  her  separate  receipt,  and  neither  she 
alone,  or  jointly  with  her  husband,  to  have  power  to  anti- 
dpate,  charge,  encumber  or  transfer  the  same,  or  any  right 
thereto,  or  to  any  part  thereof.  To  use  in  her  discretion  the 
two  of  said  fourths  that  are  ^ven  to  my  two  sons,  one  for 
the  benefit  of  each,  for  the  boarding,  clothing  and  school- 
ing of  each,  or  otherwise,  until  my  youngest  son  shall  ar- 
rive at  full  age ;  after  which  time  my  said  wife,  in  her  dis- 
cretion, may  convey  to  all,  or  any  one  or  two  of  my  said 
children,  by  deed,  the  ohe-third  of  said  realty,  subject  to 
her  right  to  one-fourth  of  the  net  income  arising  therefrom, 
and  said  deed  shall  operate  first,  to  vest  a  title  free  from 
any  trust,  or  any  one  may  convey  his  or  her  interest  there- 
in to  a  third  party  by  deed,  in  which  my  wife,  as  such  trus- 
tee, shall  join ;  but,  except  as  above,  my  son  shall  have  no 
power  over  the  same,  nor  in  any  mode  anticipate,  encum- 
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ber,  or  transfer  the  same,  or  any  interest  therein,  or  in  said 
in<^ome,  while  said  trust  continues.  But  said  trust  shall  ter* 
minate  with  the  death  of  my  wife^  and  one-third  of  said 
realty  vest  absolutely  in  each  of  my  said  children,  unless  by 
deed  or  will  my  wife  shall  direct  said  trust  to  be  continued, 
as  to  the  share  of  any  or  all  of  them,  and  name  a  trustee  or 
trustees,  in  which  event  the  same  trust  created  shall  continue 
as  to  the  share  of  the  one  or  more,  as  thus  directed  by  my  said 
wife.  In  the  event  of  the  death  of  any  one  of  my  chil- 
dren, not  leaving  a  descendant  alive,  the  share  of  such  <me 
shall  continue  part  of  the  trust  property,  the  net  income 
therefrom  to  be  equally  divided  between  my  wife  and  the 
survivors.  If  a  second  child  die  without  descendant  alive, 
the  share  of  such  one,  both  original  and  that  taken  as  the 
survivor  as  aforesaid,  shall  continue  part  of  the  trust  pro- 
perty, and  the  net  income  divided  equally  between  the  last 
survivor  and  my  wife — this  to  continue  during  the  life  of 
my  wife;  but  the  absolute  title  to  each  share,  original  or 
accruing  in  said  events,  to  survive  to  the  surviving  children 
or  child.  If  all  my  children  shall  die  without  descendants 
alive,  then  the  whole  property  to  vest  absolutely,  in  fee 
simple,  in  my  wife." 

The  testator  left  surviving  him,  his  wife  and  two  chil- 
children — Mizabethj  intermarried  with  Byron  W.  Langdcm, 
and  Fletcher  Ingram^  the  youngest  son,  Bobert  J.  having 
died  intestate,  without  issue,  before  the  death  of  the  testa- 
tor. The  court  below  decreed  the  sale  of  the  ward's  inter- 
est in  the  real  estate  described  in  the  petition.  Langdon 
and  wife  appeal  to  this  court.  It  is  claimed  that  the  re- 
striction on  the  power  of  alienation  was  removed  by  the 
death  <^  the  youngest  son.  We  do  not  think  so.  As  a 
general  rule,  a  condition  in  a  grant  or  devise  that  the 
grantee  or  devisee  shall  not  alienate  is  void,  because  repug- 
nant to  the  estate,  but  a  condition  that  the  grantee  or  devi- 
see shall  not  alienate  for  a  particular  time,  or  to  a  particu- 
lar person  or  persona,  is  good.  So,  in  a  devise,  to  a  minor,  a 
proviso  that  he  shall  not  come  into  possession,  occupy  or  have 
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any  advantage  of  the  estate  daring  his  minority,  except 
through  his  guardian,  who  is  to  lease,  occupy  and  improve 
the  estate,  is  good  and  valid  in  law.  The  Blackstone  Bank  v. 
Dara,  21  Pick.  42. 

It  was  the  obvious  intention  of  the  testator  that  the  pro- 
perty should  remain  in  the  hands  of  the  trustee  until  the 
youngest  son  should  arrive  at  full  age,  and  that  the  portions 
of  the  rents  and  profits  bequeathed  to  the  two  minor  sons 
should  be  applied  by  the  trustee  to  their  support  and  edu- 
cation. The  death  of  the  younger  still  left  a  minor  son  to 
be  supported  and  educated  from  the  proceeds  of  the  pro- ' 
perty.  We  think  that,  until  the  surviving  minor  son  shall 
arrive  at  full  age,  the  restriction  on  the  power  of  alienation 
is  valid,  and  that  it  is  not  competent  for  the  guardian  to 
sell  the  ward's  property,  under  a  license  from  the  Common 
Pleas  Court,  in  violation  of  this  restriction.  The  nature  of 
the  ward's  interest  in  the  property,  under  the  will,  is  such 
that  it  cannot  be  severed  without  terminating  the  trust. 
The  trustee  must  have  the  control  of  the  entire  property 
to  carry  out  the  provisions  of  the  trust.  What  a  court 
of  equity  would  do  on  the  application  of  the  trustee,  under 
the  facts  stated  in  the  petition,  is  not  involved  in  this  form 
of  proceeding,  and  we  do  not  wish  to  be  understood  as  de- 
ciding anything  on  that  subject. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  dismiss  the  appli- 
cation. 

S.  A,  JSuffj  fi>r  appellants. 

J.  JU.  La  J2ue,  for  appellee. 
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The  State  v.  Oskins  and  Others. 

DiBTUBBiNQ  Mextinos. — An  information  charging  the  defendants  with  dis- 
turbing a  meeting,  met  as  a  singing  school,  by  forcing  their  way  into  the 
house  against  the  rules,  and  making  a  great  noise  by  loud  and  boisterous 
talking,  was  held  good. 

Cbimeb. — How  PsriirxD. — The  act  of  Ma^  81,  1852,  requiring  that  crimes 
and  misdemeanors  shall  be  defined  by  statute,  ftc,  is  not  binding  as  a  rule 
of  legislation. 

APPEAL  from  the  Spencer  Common  Pieas. 

Obegobt,  J. — ^Information  against  the  appellees  for  mo- 
lesting and  disturbing  a  meeting  of  inhabitants  of  this  State, 
met  together  for  the  purpose  of  holding  a  singing  school. 
It  is  charged  that  the  disturbance  was  occasioned  by  the 
defendants  forcing  theiif  way  into  the  house  in  which  the 
school  was  being  held,  against  the  well  known  rules  of  the 
school,  and  making  a  great  noise  by  talking  loudly  and  bois- 
terously«  On  the  motion  of  the  defendants,  the  court  below 
quashed  the  information.  The  State  appeals.  To  sustain 
this  ruling  it  is  urged  that  the  statute  on  this  subject  does 
not  define  the  ofiense. 

By  the  act  of  March  3, 1859,  (2  G.  &  H.  469),  it  is  pro- 
vided that  "  any  person  who  shall  molest  or  disturb  any 
meeting  of  inhabitants  of  this  State,  met  together  for  any 
lawful  purpose,  shall  be  fined,''  &c.  The  words  used,  ^^  mo- 
lest or  disturb,"  have  a  well  defined  meaning.  By  the  act 
of  May  81, 1852,  it  is  enacted  that  "  crimes  and  misde- 
meanors shall  be  defined,  and  punishment  therefor  fixed, 
by  statutes  of  this  State,  and  not  otherwise."  1  G.  &  H. 
416.  This  statute  is  not  a  rule  binding  upon  a  subsequent 
legislature.  The  legislature  of  1858-9  had  quite  as  much 
power  as  that  of  1851-2.  If  the  act  of  1859  is  inconsistent 
with  that  of  1852,  the  former  must  stand  and  the  latter  falL 
The  State  v.  Craig  et  al.,  23  Ind.  186. 

We  are  aware  of  the  ruling  in  Marvin  v.  7%e  State,  19 
Ind.  181,  cited  to  sustain  the  action  of  the  court  below. 
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That  case,  and  those  upon  which  it  was  founded,  under- 
went review  in  Wall  v.  The  State^  28  Ind.  150,  and  it  was 
then  said :  ^^  Upon  careful  consideration,  we  are  of  opinion 
that  these  cases  are  not  good  law,  as  applicable  ta  the  ques- 
tion now  in  hand.  That  the  legislature  cannot,  in  such  a 
matter,  impose  limits  or  restrictions  upon  its  own  future  ac- 
tion, and  that  when  two  statutes  are  inconsistent,  the  last 
enactment  stands  as  the  law,  are  very  plain  propositions, 
which,  we  presume,  will  never  be  controverted."  We  think 
the  information  is  good,  and  that  the  court  below  erred  in 
sustaining  the  motion  to  quash. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  motion  to  quash, 
and  for  further  proceedings. 

S.  B.  Haifdd  and  D.  JE.  WiUiamsanj  Attorhey  General, 
for  the  State. 

J.  W.  Laird  and  B.  S.  Sicks,  for  appellees. 


RsDMOND  and  Another  v.  Smock  and  Another. 

BncissiON. — Re-bale  without  Notice. — When,  on  a  refusal  by  the  buyer 
to  complete  a  contract  of  sale  and  an  abandonment  by  him  of  the  prop- 
erty, the  seller  re-takes  possession  of  the  property,  treating  it  as  his  own, 
and  sells  the  same,  without  notice  to  the  buyer  of  an  intention  to  sell  for 
his  account)  it  is  a  rescission  of  the  contract. 

APPEAL  from  the  Marion  Common  Pleas. 

Gbsgory,  J. — ^The  appellees  sued  the  appellants  on  a  con- 
tract by  which  the  former  sold  to  the  latter  a  stock  of  goods, 
with  an  unexpired  lease  on  the  store-room  in  which  the 
goods  were  situated.  By  the  terms  of  the  contract  of  sale, 
a  cash  payment  was  to  be  made  at  the  time  of  delivery,  and 
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the  re&ndue  of  the  pnrchaae  money  wfts  to  be  secared  by 
notes  of  the  appellants^  payable  in  thirty,  sixty,  and  ninety 
days.  The  breach  assigned  is  that  the  appellants  refascd  to 
make  the  cash  payment  and  execute  the  notes,  ^*  and  then 
and  there  abandoned  the  lease,  store-room  and  goods,  and 
wholly  refused  to  complete  the  contract,  and  repudiated  the 
same/'  By  reason  of  the  facts  set  out  in  the  complaint  it 
is  averred  that  the  appellees  have  sustained  the  following 
damages : 

1.  They  lost  the  profit  of  the  sale  of  the  lease,  to-wit, 
$450. 

2.  Also,  the  decline  in  the  value  of  the  goods,  etc.,  from  , 

the  invoice  valuodon  to  the  sum  of  $ ,  to  which  they 

had  declined  at  the  commencement  of  this  suit. 

8.  Also,  for  the  loss  of  time,  and  expenses  incurred  in 
making  the  sale  and  invoice,  the  loss  of  trade  and  business, 
and  the  interruption  and  stoppage  thereof  during  the  mak- 
ing of  the  invoice. 

The  appellants  answered  in  six  paragraphs. 

The  first  is  the  general  denial. 

The  second  avers  that  the  contract  mentioned  in  the 
complaint  was  rescinded  by  the  parties  thereto,  prior  to  the 
commencement  of  this  suit,  and  that  the  lease,  goods,  and 
all  money  for  which  any  portion  of  the  goods  was  sold  by 
the  appellants,  were  returned  and  delivered  by  the  appel- 
lants to  the  appellees,  and  were  accepted  by  them. 

The  third  alleges  that  the  contract  was  rescinded  by  the 
appellees  prior  to  the  commencement  of  this  suit;  that  the 
appellants  acquiesced  therein,  and  returned  and  delivered 
to  the  appellees  the  lease,  goods,  and  the  money  for  which 
any  portion  of  the  goods  had  been  sold  by  the  appellants, 
which  were  accepted  by  the  appellees. 

The  fourth  avers  that  the  appellants  contracted  with  the 
appellees  for  the  sale  of  the  goods  mentioned  in  the  com* 
plaint,  at  their  wholesale  prices,  and  for  the  assignment  of 
the  lease  of  the  store-room  in  which  the  goods  were  sit- 
uated, which  is  the  contract  mentioned  in  the  complaint; 
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that  the  assignment  of  the  lease  was  made,  and  the  par- 
tics  proceeded  to  invoice  the  goods,  when  the  appellees 
refused  to  invoice  the  goods  according  to  the  contract, 
but  proceeded  to  invoice  them  at  a  higher  price,  when 
the  appellants  abandoned  the  contract  and  tendered  bock 
the  lease,  indorsed  with  a  re-assignment  thereof  to  the  ap- 
pellees, the  goods,  and  the  money  for  which  any  portion  of 
the  goods  had  been  sold  by  the  appellants,  which  were  re- 
ceived and  accepted  by  the  appellees;  ^^that  the  complain- 
ants  have  continued  in  possession  of  the  goods  and  the  property 
covered  by  the  lease,  from  the  time  of  the  return  of  the  goods  and 
7no7ieyy  and  the  re-^Lssignmeni  of  the  lease,  up  to  the  commence- 
meiit  of  this  action,  exercising  acts  of  ownership  over  them,  axid 
selling  and  otherwise  disposing  of  large  quantities  thereof,  by  re- 
tail and  wholesale.^^ 

The  fifth  avers  that  after  the  making  of  the  contract  de- 
scribed in  the  complaint,  and  the  assignment  of  the  lease 
and  the  delivery  of  the  goods  as  therein  stated,  the  appel- 
lants abandoned  the  contract  and  returned  to  the  appellees 
the  goods,  and  all  money  for  which  any  portion  thereof  had 
been  sold,  and  also  the  lease,  indorsed  with  a  re^assignment 
tliereof  to  the  appellees;  that  the  goods,  money  and  lease 
were  accepted  by  the  appellees,  who  continued  in  posses- 
sion of  the  same  from  the  time  of  the  return  to  the  com- 
mencement of  the  suit,  the  appellees,  during  said  time,  ex- 
ercising acts  of  ownership  over  the  goods  and  the  property 
covered  by  the  lease,  keeping  a  grocery  store,  and  selling 
and  disposing  of  a  large  portion  of  the  goods. 

The  sixth,  answering  to  the  further  prosecution  of  the 
suit,  avers  that  upon  the  abandonment  of  the  contract  by 
the  appellants,  they  returned  to  the  appellees  the  goods,  the 
money  for  which  any  portion  of  the  goods  had  been  sold, 
and  the  lease,  indorsed  with  a  rc-assignment  thereof  to  the 
appellees;  that  the  goods,  money  and  lease  were  received 
by  the  appellees,  who  continued  in  possession  of  the  goods 
and  the  property  covered  by  the  lease  up  to  the  commence- 
ment of  the  suit,  and  up  to  the  24th  of  January^  1866 ;  that 
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the  appellees,  during  the  whole  of  said  period,  exercised 
acts  of  ownership  over  the  goods,  selling  and  otherwise  dis- 
posing of  large  quantities  thereof,  by  retail  and  wholesale, 
the  appellees  keeping  a  groceiy  store  in  the  store-house  up- 
on the  property  covered  by  the  lease,  and  said  goods  being 
a  portion  of  the  stock  in  said  store ;  that  the  appellees,  on 
the  said  24th  day  of  January,  1866,  without  the  knowledge 
or  consent  of  the  appellants,  and  without  notice  of  the  time 
and  place  of  sale,  and  without  notice  to  the  appellants  that 
they  should  comply  with  said  contract,  sold  said  goods  and 
lease  at  private  sale,  to  parties  whose  names  are  to  the  ap- 
pellants unknown,  and  assigned,  transferred  and  delivered 
B2^id  lease  to  them,  and  put  them  in  the  possession  of  the 
goods  and  the  property  covered  by  the  lease ;  that  the  ap- 
pellees, at  the  time  of  the  return  of  the  goods,  money  and 
lease  to  them,  did  not,  nor  did  they  afterwards,  notify  the 
appellants  that  they  designed  to  hold  the  goods  and  lease  as 
the  property  of  the  appellants,  and  if  they  did  not  comply 
with  the  contract  they  would  sell  the  same  and  hold  them 
liable  for  the  difierence  between  the  contract  price  and  the 
price  for  which  the  goods  should  be  sold. 

The  appellees  moved  the  court  to  strike  out  that  portion 
of  the  fourth  paragraph  of  the  answer  in  italics.  The  court 
sustained  the  motion,  the  appellants  excepted,  and  reserved 
the  question  by  a  bill  of  exceptions. 

The  appellees  demurred  to  the  sixth  paragraph  of  the 
answer,  the  court  sustained  the  demurrer,  and  the  appellants 
excepted.    The  appellees  then  filed  the  following  reply: 

<<  1.  For  reply  to  the  second,  third  and  fourth  paragraphs 
of  the  defendants'  answer,  by  them  herein  pleaded,  the 
plaintiffs  deny  every  allegation  thereof.'' 

"  The  plaintiffs  deny  the  repayment  of  the  money  named 
in  said  answer ;  they  deny  the  re-assignment  of  said  lease, 
and  further  say: 

"  2.  And  for  reply  to  the  fifth  paragraph  of  the  answer, 
the  plaintifib  say  that  the  defendants  abandoned  said  con- 
tract and  refused  to  comply  therewith,  in  violation  of  its 
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terms  and  stipulations,  as  alleged  in  the  complaint  herein, 
and  without  the  consent  and  against  the  will  and  wish  of 
the  plaintiffs;  that  after  such  abandonment  and  breach, 
plaintiffs,  as  they  lawfully  might,  did  take  possession  of 
6aid  goods  and  store-house,  and  did  dispose  of  the  same,  as 
they  lawfully  might,  and  now  hold  the  said  defendants  re- 
sponsible for  the  loss  sustained  by  plaintiffs  by  reason  of 
ftaid  breach  by  the  defendants  of  the  said  contract  of  sale." 

The  appellants  demurred  to  the  reply  to  the  fifth  para- 
graph of  the  answer,  but  the  court  overruled  the  demurrer, 
and  the  appellants  excepted. 

The  court,  upon  its  own  motion,  over  the  objection  of  the 
appellants,  instructed  the  jury : 

"1.  If  you  find  from  the  evidence  that  the  contract  was 
rescinded  by  the  parties,  the  plaintiffs  will  not  be  entitled 
to  recover.  '  ^ 

"  2.  If  you  find  that  by  the  contract,  the  goods  were  to  be 
invoiced  at  thehr  original  wholesale  price,  and  that  the  plain- 
tiffs refused  to  invoice  the  goods  at  such  price,  but  pro- 
ceeded to  invoice  at  a  higher  price,  the  defendants  might 
abandon  the  contract  and  return  the  goods,  lease,  etc. ;  and 
in  that  event,  the  plaintiffs  would  not  be  entitled  to  recover. 

"  8.  It  is  not  necessary  that  there  should  be  an  actual 
mutual  agreement  between  the  parties  to  rescind  the  con- 
tract. A  rescission  may  be  inferred  from  the  acts  of  parties, 
as  if,  after  the  lease  was  assigned  and  the  goods  delivered 
to  the  defendants,  they  had  abandoned  the  contract,  re- 
turned the  goods,  assigned  the  lease  and  paid  the  money 
for  which  goods  had  been  sold,  which  money,  goods  and 
lease  were  accepted  by  the  plaintiffs  and  control  taken  of 
the  same." 

The  appellants,  at  the  proper  time,  requested  the  court  to 
instruct  the  jury  as  follows : 

"If  you  find  from  the  evidence  that  the  defendants  re-- 
refused  to  receive  the  property  and  to*pay  for  it,  and  that 
the  plaintiffs  kept  the  property  and  used  and  disposed  of  it 
Vol.  XXVni.— 24 
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as  their  own,  this  amounted  to  a  rescission  of  the  contract 
on  the  part  of  the  plaintifis^  and  you  should  find  for  the  de- 
fendants." 

The  court  refused  to  give  this  instruction,  and  the  appel- 
lants excepted.  There  is  no  conflict  in  the  evidence,  that 
when  the  appellants  refused  to  complete  the  purchase  bj 
the  payment  of  the  purchase  money,  they  abandoned  the 
possession  of  the  goods,  and  the  store-room  covered  by  the 
lease,  and  that  the  appellees  thereupon  took  possession 
thereof,  and  continued  to  do  business  therein  in  their  own 
names,  selling  the  goods  as  their  own  by  retail,  and  paying 
rent  for  the  room,  until  they  finally  sold  the  entire  stock, 
and  surrendered  the  possession  thereof,  including  the  store- 
room, to  their  vendee.  i 

The  taking  possession  of  the  goods  and  store-room,  and 
treating  them  as  their  own,  and  selling  them  in  their  own 
names  by  the  appellees,  after  the  abandonment  by  the  ap- 
pellants, was,  under  the  authorities,  a  rescission  of  the  con- 
tract. Long  V.  Freston^  2  Moore  &  Payne  262  (17  Eng. 
Com.  Law,  621 ) ;  Fancher  et  dL  v.  Goodman^  29  Barb.  SIS. 

If  the  plaintifis  had,  upon  the  refusal  of  the  defendants  to 
receive  and  pay  for  the  goods,  given  them  notice  that  they, 
the  plaintifis,  should  sell  the  goods  for  the  defendants'  ac- 
count, and  hold  them  responsible  for  any  deficiency  on  the 
re-sale,  and  for  the  expenses  of  keeping  and  re-selling  the 
articles,  the  plaintifis  would,  perhaps,  have  been  authorized 
to  sell  the  goods  in  the  usual  way  of  disposing  of  such  pro- 
perty, but  in  the  absence  of  any  notice  whatever  of  any 
euch  intention,  the  subsequent  sale  by  the  plaintifib  was  a 
.rescission  of  the  contract.  See  McEachron  v.  Bandies^  34 
Barb.  301,  as  modified  by  the  subsequent  case  of  BoUendaL 
■V.  Lc  Boy  et  af.,  80  N.  Y.  549. 

We  think  the  court  erred  in  striking  out  a  part  of  the 
fourth  paragraph  of  the  answer,  and  in  sustaining  the  de- 
murrer to  the  sixth.  For  these  errors,  however,  in  the  ab- 
•sence  of  any  other,  we  should  not  reverse  the  judgment,  as 
(the  facts  averred  in  the  part  stricken  out,  and  in  the  sixth 
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paragniph,  coald  have  been  given  in  evidence  under  the 
second. 

The  court  erred  in  overruling  the  appellants'  demurrer  to 
the  reply  to  the  fifth  paragraph  of  the  answer,  and  in  re- 
fusing to  give  the  instruction  asked  by  the  appellants.  The 
instructions  given  were  good  law  as  far  as  they  went,  but 
we  think  that  the  jury  ought  to  have  been  further  instructed 
as  asked,  in  view  of  the  evidence.  There  are  some  ques- 
tions made  as  to  the  admission  and  exclusion  of  evidence, 
but  in  our  view  of  the  case  they  become  immaterial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  mo- 
tion to  strike  out  a  part  of  the  fourth  paragraph  of  the  an- 
swer ;  to  overrule  the  demurrer  to  the  sixth  paragraph  of 
the  answer ;  to  sustain  the  demuri^er  to  the  reply  to  the  fifth 
paragraph  of  the  answer,  and  for  further  proceedings. 

T.  A,  Hendricks^  O.  JB.  Hard  and  A.  W.  HendriekSj  for 
s^pellants. 

F.  M.  IHthchy  for  appellees. 


The,  Ohio  and  Mississippi  Railroad  Company  v.  Ham- 
mersley. 


Raileoads. — Eyiobnce. — In  a  tuit  by  a  father  for  an  iignry  to  hk  minor 
Bon,  it  was  held  that  the  declarations  of  the  son,  made  the  day  foUowing 
the  injury,  as  to  the  cause  of  the  accident,  were  not  admissible  against 
tbe  plaintiff. 

Sakx. — ^Iv JUST  TO  Skbtaitt. — ^A  minor  son  of  the  plaintiff  was,  with  his 
eoBScnt,  employed  to  go  upon  a  construction  train  to  furnish  water  to  the 
laborers  at  the  points  where  they  stopped  for  labor.  The  son  was  also, 
at  times,  with  the  father's  knowledge,  employed  as  brakeman  and  fire- 
man upon  the  train.    By  the  negUgenoo  of  the  jgmm&a  in.  charge  of  a 
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section  of  the  road,  in  not  signaling  the  train,  it  ran  off  the  track  at  a 
curTe,  where  the  rails  were  being  elevated. 

Held,  that  the  rule  reajxmdeat  superior  applies  only  to  actions  sounding  in 
tort^  and  that  where  the  relation  of  master  and  servant  exists,  the  duties 
and  liabilities  of  the  parties  must  be  determined  by  the  contract 

Heldj  also,  that  where  one  accepts  a  situation  in  which  he  must,  of  nece»> 
sity,  be  exposed  to  injury  by  any  want  of  care  on  the  part  of  his  fellow- 
seryants,  he  must  bo  held  to  have  made  his  contract  in  view  of  such  haz- 
ard, and  cannot  recover  for  an  injury  thus  caused,  unless  by  express  con- 
tract the  master  has  made  himself  an  insurer,  or  unless  the  master  has 
failed  in  his  implied  obligation  to  employ  competent  fellow-Bcnrants. 

Jleldj  also,  that  as  to  injuries  resulting  from  other  causes  than  the  ordinary 
hazards  of  the  employment,  the  servant  stands  towards  tho  master  as  a 
stranger. 

Heldj  also,  that  the  company  was  not  liable  in  the  case  stated. 


APPEAL  from  the  Martin  Circuit  Court. 

Ray,  J. — This  was  an  action  by  the  appellee  to  recover 
for  the  death  of  his  son,  a  minor,  caused  by  the  negligence 
of  the  appellant. 

Among  other  defenses,  the  appellant  answered  that  the 
deceased  was  in  the  employ  of  th0  railroad  company,  and 
that  his  duties  were  to  furnish  water  to  the  other  servants 
employed  on  a  construction  train,  and  that  in  violation  of 
the  known  rule  of  said  appellant,  he  took  a  position  upon 
the  engine  drawing  said  train,  and  that  by  reason  of  the 
position  so  occupied  the  injury  resulted,  and  without  the 
£ault  of  the  appellant. 

On  the  trial,  the  appellant  offered  a  witcfess  to  prove  that 
the  deceased,  on  the  day  following  the  injury,  stated  that  he 
knew  he  was  acting  in  violation  of  orders,  in  riding  on  the 
engine  at  the  time  he  was  injured,  and  that  if  he  had  not 
been  thus  acting  contrary  to  appellant's  regulations  he  would 
not  have  been  hurt.  It  was  sought  to  introduce  this  as  an 
admission  by  the  boy.  The  court  excluded  the  evidence. 
This,  it  seems  to  us,  was  correct.  The  suit  was  brought  by 
the  father  for  loss  of  service  and  for  expense  incurred  by 
reason  of  the  injury.  This  cause  of  action  the  boy  could  not 
admit  away,  uor  could  he,  without  regard  to  the  question 
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of  minority,  have  released  the  company  from  any  liability  iu- 
<;urred  by  it  to  the  father.  Had  he  lived,  he  would  have  been 
a  competent  witness  to  prove  the  facts,  but  his  previous  ad- 
missions could  only  have  been  given  in  evidence  to  impeach 
his  testimony.  Had  the  action  been  prosecuted  by  the  eon, 
the  statement  would  have  been  properly  introduced  as  an 
admission  against  himself. 

Under  the  most  favorable  view  of  the  evidence  given  on 
the  trial,  the  following  facts  were  established :  The  deceased 
was  employed  to  go  upon  a  construction  train,  or  train  for 
the  repair  of  the  track,  and  furnish  the  hands  employed  on 
the  train  with  water,  at  the  points  where  the  train  was 
stopped  and  the  hands  disembarked  for  labor.  The  boy 
had  also  been  employed,  with  the  knowledge  of  his  father, 
who  was  engaged  on  the  constrnction  train,  and  without 
his  objection,  as  the  father  states,  "frequently  as  fireman, 
sometimes  as  brakeman,  and  sometimes  he  helped  to  water 
the  engine.'^  The  accident  was  caused  by  the  engine  and  a 
number  of  the  cars  running  ofi*  the  track  at  a  point  where 
the  rails  were  being  elevated  at  a  curve  on  the  line  of  the 
road,  and  this  resulted  from  the  negligence  of  the  person  in 
charge  of  the  section  hands,  in  not  sending  out  a  signal  flag. 
There  was  a  finding  for  the  appellee,  and  over  a  motion  for 
a  new  trial,  judgment  was  rendered  upon  the  verdict. 

Wo  know  of  no  rule  of  law  by  which  this  recovery  can 
be  sustained.  The  rule  respondeat  superior  can  only  be  ap- 
plied in  an  action  sounding  in  tort,  and  not  where  the  lia- 
bility arises  out  of  contract.  Where  a  servant,  engaged  in 
his  proper  employment,  and  acting  within  the  scopS  of  his 
authority,  injures  a  stranger,  the  master  is  responsible,  for 
the  act,  being  done  by  his  agent,  is  held  to  be  his  act 
But  this  liability  does  not  grow  out  of  contract.  The 
form  of  the  action  at  common  law  is  trespass  on  the  case. 
But  when  the  relation  of  master  and  servant  exists,  the  du- 
ties and  liabilities  resulting  are  to  be  determined  from  the 
contract  of  employment.  Thus,  it  must  be  implied  that  one 
in  accepting  a  situation  surrounded  by  known  dangers,  ex- 
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acts  compensation  for  the  hazard  he  incurs,  and  he  cannot, 
unless  by  express  contract,  hold  his  employer  as  an  insurer 
against  dangers  known  alike  to  both  servant  and  master, 
and  against  which  the  employed  can  perhaps  more  fully 
protect  himself  than  he  could  be  protected  by  the  master. 
When,  therefore,  one  accepts  a  situation  in  which  he  must 
of  necessity  be  exposed  to  injury  by  any  want  of  care  on 
the  part  of  a  fellow  servant,  he  must  be  held  to  have 
made  his  contract  in  view  of  such  hazard,  and  unless  he 
by  express  stipulation,  makes  the  master  an  insurer 
against  such  injury,  he  cannot  recover  by  virtue  of  his  con- 
tract, and  we  know  of  no  well  considered  case  which  sus- 
tains a  recovery  in  an  action  sounding  in  tort.  The  ser- 
vant, indeed,  has  the  right  to  expect  that  the  master  will 
select  prudent  and  careful  fellow  workmen,  and  any  failure 
to  do  this  may  render  the  master  liable  for  injuries  resulting 
from  such  failure;  for  such  neglect  would  be  a  breach  of 
the  implied  terms  of  the  employment,  and  a  fraud  upon  the 
servant,  for  it  would  increase  the  ordinary  dangers  of  the 
situation,  against  which  alone  he  is  supposed  to  have  com- 
pensated himself  by  his  contract.  As  to  all  injuries,  there- 
fore, resulting  to  the  servant  from  the  ordinary  hazards  in- 
cident to  his  employment,  the  master  «is  not  liable.  As  to 
injuries  resulting  from  any  other  cause,  the  servant  stands 
towards  the  master  as  towards  a  stranger. 

The  entire  current  of  authority,  and  indeed  all  the  cases, 
if  we  except  the  single  one  of  Chamberlain  v.  The  Milwau- 
kee  and  Mississippi  Bailroad  Co.y  11  Wis.  288,  which,  aa  ap- 
pears by  the  decision,  rendered,  indeed,  by  a  divided  court, 
was  ruled  regardless  of  authority,  and,  as  we  think,  of  prin- 
ciple, have  established  the  doctrine  that,  tis  a  general  rule, 
a  master  is  not  liable  to  his  servant  for  an  injury  sustained 
by  the  negligence  of  a  fellow  servant.  The  only  conflict 
among  the  authorities  has  arisen  upon  the  appliciktion  of 
this  general  rule  to  specif  cases.  The  exception,  as  it  has 
sometimes  been  called,  as  now  stated  by  the  authorities,  is 
that  the  master  will  be  liable,  unless  the  servant  receiving 
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the  iDJary,  and  the  one  by  whose  negligence  it  was  caused, 
are  both  engaged  under  the  same  master  in  promoting  one 
common  object.  The  authority  for  this  distinction  is  ad- 
mitted by  the  Wisconsin  case,  but  that  it  rests  upon  any 
sound  principle  is  denied*  If  all  the  servants  of  one  mas- 
ter were  his  slaves,  or,  in  other  words,  his  servants  for  any 
and  all  purposes,  we  do  not  see  on  what  principle  the  dis- 
tinction could  be  sustained.  But  in  all  the  cases  which  are 
to  be  treated  as  authority,  either  by  the  evident  considera- 
tion given  to  them  by  the  court  in  which  they  were  ren- 
dered, or  by  the  respect  in  which  they  are  held  from  the 
reputation  of  the  court  pronouncing  the  opinion,  the  ser- 
vant has  been  such  only  as  to  his  employment  for  a  special 
object;  and  where  another  servant  has  been  employed  for  a 
purpose  entirely  other  and  different,  it  may  be  well  said 
tha^  they  are  not  fellow  servants  of  one  master.  Each  is 
but  a  servant  for  the  purpose  for  which  he  is  employed, 
and  as  to  any  other  duties  or  dangers,  not  resulting  from 
such  employment,  he  is  not  a  servant,  and,  therefore,  for  in- 
juries sustained  may  hold  the  master  responsible,  upon  the 
same  ground  that  he  would  any  stranger.  Under  the  au- 
thorities, it  is  very  clear  that  in  the  case  under  considera- 
tion the  appellant  is  not  liable. 

In  a  very  recent  case  in  the  Exchequer  Chamber,  in 
which  the  facts  upon  which  the  question  of  law  arose  are 
sufficiently  stated  in  the  opinion,  Eblb,  C.  J.,  says : 

"  The  plaintiff  was  employed  by  the  railway  company  to 
do  carpenter  work,  and  he  was  so  employed  on  the  line  of 
railway,  and  the  wrongdoers  were  the  porters,  also  in  the 
employment  of  the  company,  who,  in  shifting  a  steam-en- 
gine on  a  turn-table,  close  to  the  shed  on  which  the  plaintiff 
was  working,  managed  the  business  so  negligently  that  the 
engine  struck  against  the  ladder  which  partly  supported  the 
plaintiff's  scaffolding,  and  threw  the  plaintiff  violently  to 
the  ground.  The  plaintiff  and  the  porters  were  engaged 
in  one  common  employment,  and  were  doing  work  for  the 
common  object  of  their  masters,  viz.,  fitting  the  line  for 
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traffic.    On  a  suggeBtion  put  by  my  brother  Pigott,  Mr. 
Macnamara  was  driven  to  an  answer,  which  (if  it  did  not 
admit  that  it  was  the  same  thing)  showed  that  he  bad  di£Ei- 
culty  in  establishing  any  distinction  whether  the  pkdnliff 
was  working  close  by,  or  whether  he  was  employed  on  the 
turn-table.    I  think  it  can  make  no  difference,  and  the  rule 
which  exempts  the  master  from  liability  to  a  servant  for 
injury  caused  by  the  negligence  of  a  fellow  servant  applies. 
The  principle  on  which  this  rule  was  established,  as  ap- 
plicable to  the  present  case,  is  very  clearly  put  by  Black- 
burn, J.,  in  the  judgment,  to  which  Mellor,  J.  agreed,  in 
the  court  below:     *  There  are  many  cases  where  the  imme- 
diate object  on  which  the  one  servant  is  employed  is  very 
dissimilar  from  that  on  which  the  other  is  employed,  and 
yet  the  risk  of  injury  from  the  negligence  of  the  one  is 
BO  much  a  natural  and  necessary  consequence  of  the  em- 
ployment which  the  other  accepts,  that  it  must  be  included 
in  the  risks  which  are*  to  be  considered  in  his  wages.    I 
think  that  whenever  the  employment  is  such  as  necessarily 
to  bring  the  person  accepting  it  into  contact  with  the  traffic 
of  the  line  of  a  railway,  risk  of  injury  from  the  carelessness 
of  those  managing  that  traffic  is  one  of  the  risks  necessarily 
and  naturally  incident  to  such  an  employment,  and  within 
the  rule.'   The  cases  on  this  subject  are  extremely  numerous, 
and  have  been  closely  examined,  both  here  and  in  the  court 
below,  and  I  could  not  make  the  matter  clearer  by  going 
through  them.    It  is  sufficient  to  say  that  I  entirely  agree 
with  the  judgment  of  the  court  below,  that  the  facts  of  the 
ease  bring  it  within  the  rule  exempting  the  master  from 
liability."    Morgan  v.  The  Vale  of  Neath  Railway  Co.,  Law 
Eep.  1  Q.  B.  149. 

So  in  a  still  later  case  in  England,  where  the  plaintiff  was 
employed  by  a  railway  company  as  a  laborer,  to .  assist  in 
loading  what  is  called  a  "pick-up  train"  with  materials 
left  by  plate-layers  and  others  upon  the  line.  One  of  the 
terms  of  his  engagement  was,  that  he  should  be  carried 
by  the  train  from  Birmingham,  where  he  resided,  and 
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whence  the  train  started,  to  the  spot  at  which  his  work  for 
the  day  was  done,  and  be  brought  back  to  Birmingham  at 
the  end  of  each  day.  As  he  was  returning  to  Birmingham, 
after  his  day's  work  was  done,  the  train  in  which  the  plain- 
tiff' was,  through  the  negligence  of  the  guard  who  had 
charge  of  it,  came  into  collision  with  another  train,  and  the 
plaintiff'  was  injured.  Held,  that  inasmuch  as  the  plain- 
tiff' was  being  carried,  not  as  a  passenger,  but  in  the  course 
of  his  contract  of  service,  there  was  nothing  to  take  the 
case  out  of  the  ordinary  rule  which  exempts  a  master  from 
responsibility  for  an  injury  to  a  servant  through  the  negli- 
gence of  a  fellow-servant,  when  both  are  acting  in  pursu- 
ance bf  a  common  employment. 

The  American  cases  are  in  harmony  with  these  rulings. 
FarweU  v.  The  Boston  and  Worcester  Bailroad  Co,,  4  Met. 
49 ;  King  v.  The  Boston  and  Worcester  Bailroad  Co.,  9  Cush. 
112;  GUlshannon  v.  The  Stony  Brook  Bailroad  Co.,  10  id. 
228 ;  Carle  v.  The  Bangor  and  Piscataquis  Canal  and  Bait- 
road  Co.j  43  Maine  269 ;  Byan  v.  The  Cumberland  Valley 
BaUroad  Co.,  23  Penn.  St.  384;  Wright  v.  The  New  York 
Central  BaUroad  Co.,  25  BT.  Y,  662;  Slatten/s  Adrrir  v. 
The  Toledo  and  Wahojsh  Bailway  Co.,  23  Ind.  81 ;  2%e  Chi- 
cago and  Grreat  Western  Bailroad  Co.  v.  Harney,  ante,  p.  28. 

We  think  that  the  evidence  in  this  case  does  not  estab- 
ish  any  liability  against  the  railroad  company,  and  that  the 
motion  for  a  new  trial  should  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

N.  F.  Malott,  T.  B.  Coble  and  T.  Qaday,  for  appellant. 
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Halatead  n.  The  City  of  Attica. 


HiJ[«STEAD  V.  Thb  City  of  Attica. 

Cmxs. — ^Pkeoeptb. — Where  a  precept,  iseued  for  the  collection  of  en 
sesament  for  a.street  improyeme&t,  is  abandoned  by  tho  city  before  sale, 
and  upon  a  new  order  of  the  common  council  a  second  precept  issues  for 
the  same  assessment^  the  time  within  which  an  appeal  may  bo  taken  is  to 
be  computed  for  the  time  of  giTing  notice  under  the  second  precept. 

APPEAL  from  the  Fowntain  Copunon  Pleas. 

Gregory,  J. — ^Under  section  71  of  the  act  of  March  14th, 
1867,  for  the  incorporation  of  cities,  a  precept  against  the 
appellant  was  issued  and  placed  in  the  hands  of  tho  trea- 
surer of  the  city  of  Attica.  The  notice  required  was  served 
on  Halsteadj  on  the  28th  of  January^  1867.  The  property 
named  and  described  in  the  writ  was  not  sold,  by  order  of 
the  city  attorney.  On  the  3d  of  June^  the  common  council 
ordered  that  a  precept  issue  to  the  city  treasurer  on  the  pro- 
perty of  Halsteadj  for  the  amount  of  the  assessment  for  im- 
provement of  Perry  street,  together  with  all  costs  and  dam- 
ages. Under  this  prder,  a  precept  was  issued  for  the  same 
amount  against  thq  same  property  embraced  in  the  first 
writ.  This  last  precept  came  to  the  hands  of  the  city  trea- 
surer on  the  6th  of  JunCj  and  notice  was  on  that  day  served 
on  Halstead.  On  the  22d  of  June^  Halstead  appealed.  The 
appellee  appeared  in  the  court  below,  and  moved  to  strike 
out  the  second  paragraph  of  appellant's  answer,  and  filed  a 
plea  in  abatement  of  the  residue.  The  plea  in  abatement 
was,  on  the  motion  of  the  appellant,  rejected.  The  appel- 
lee then  moved  the  court  to  dismiss  the  appeal  for  the  want 
of  jurisdiction,  which  motion  was  sustained.  This  presents 
the  question  in  the  case. 

It  is  contended  for  the  city,  that  the  appeal  must  have 
been  taken  within  twenty  days  from  the  time  of  the  no- 
tice under  the  first  precept.  It  is  urged  that  the  last  writ 
is  but  an  alias.  It  is  true  that  it  is  for  the  same  amount 
and  against  the  same  property,  but  it  is  as  much  an  original 
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precept  as  the  first.  It  is  issued  on  the  special  order  of 
the  common  council.  The  command  of  the  writ  is  not 
"  as  before  commanded."  It  is  simply  a  second  precept 
for  the  same  assessment,  against  the  same  property.  In- 
deed, the  statute  does  not  seem  to  contemplate  an  alias. 
The  first  writ  was  abandoned  by  tlie  city.  We  think,  un- 
der the  statute,  the  appellant  had  the  right  to  appeal  from 
the  last  writ.  If,  by  taking  a  writ  and  then  withdrawing 
it,  the  city  could  deprive  the  property  holder  of  his  right, 
to  appeal,  a  great  wrong  might  in  some  cases  result  to  the 
latter. 

As  the  appeal  was  in  time,  it  becomes  unnecessary  for  us 
to  inquire  whether  the  acts  of  the  appellee  were  a  waiver 
of  any  objection  that  might  have  been  urged  on  the  ground 
of  the  time  in  which  it  was  taken. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  motion  to  dismiss 
the  appeal,  and  for  further  proceedings, 

J*.  BuchanaUj  for  appellant. 

M.  M.  MUford  and  A,  A.  Bicey  for  appellee. 


Hiatt  v.  Harris. 

CoxTEACT. — SALB.^-1¥liere  the  precise  thing  intended  to  be  bought  and  sold 
is  ascertained  and  identified  at  the  time,  the  seUer  most  deliyer  the  iden- 
tical thing  so  fixed  upon,  and  cannot  fulfiU  his  contract  by  deliyering 
other  things  of  a  like  nature. 

Samb. — Ofter  to  Dbliyeb. — ^In  a  suit  to  recoyer  back  money  adyanoed  on 
a  contract  for  the  purchase  of  a  certain  number  of  the  best  hogs  fattened 
by  the  seller,  which  were  to  be  of  a  certain  ayerage  weight,  the  seller  on 
the  trial  offered  to  proye  that  when  the  hogs  were  tendered,  and  the  buyer 
refused  to  receiye  them  because  they  did  not  come  up  to  the  weight  re- 
quired by  the  contract,  he  ( the  seller )  then  offered  to  procure  and  de-" 
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liyer  immediately  other  hogs  that  would  meet  the  reqairementA  of  the 
contract,  which  offer  the  hujer  refused. 
ffeldy  that  the  CTidence  was  properly  esccluded,  1,  because  the  seller  was 
not  entitled  under  the  contract  to  procure  hogs  not  fattened  by  him  to  fill 
the  contract ;  and  2,  because  the  hogs  were  not  actually  tendered  at  the 
time  and  place. 


APPEAL  from  the  Grant  Common  Pteae. 

Gregory,  J. — Harris  sued  Hiatt  to  recover  back  moncj 
advanced  by  the  former  to  the  latter  on  a  contract  by  which 
Hiatt  sold  to  Harris  fifty  head  of  corn-fatted  merchant- 
able hogs,  of  the  best  fattened  by  the  former,  of  a  cer- 
tain average  weight,  to  be  delivered  and  weighed  at  Jones- 
boro%  from  the  Ist  to  the  15th  of  Noveinbery  1866,  on  de- 
mand, Harris  agreeing  to  pay  $8  per  hundred  pounds  gross, 
on  delivery.  Twenty  hogs  were  delivered  and  paid  for  be- 
fore the  1st  of  November.  Hiatt,  on  demand  within  the  time 
fixed,  tendered  thirty  hogs  at  the  place  of  delivery,  only 
eleven  of  which  were  of  the  kind  required  by  the  contract. 
Harris  offered  to  accept  the  eleven,  but  refused  to  take 
the  residue. 

On  the  trial,  the  appellant  offered  to  prove  that  at  the 
time  he  tendered  the  thirty  hogs,  upon  the  refusal  of  the 
appellee  to  receive  them,  the  former  offered  to  bring  imme- 
diately and  deliver  to  the  latter,  at  the  place  specified,  such 
hogs  as  would  fill  the  contract,  and  such  as  the  appellee  de- 
manded, which  appellee  refused  to  accept  or  receive.  The 
court  refused  to  permit  the  evidence  to  go  to  the  jury,  to 
which  action  of  the  court  the  appellant  excepted. 

One  of  the  causes  assigned  for  a  new  trial  is,  "  that  the 
court  erred  on  the  trial  in  refusing  to  permit  the  de- 
fendant to  offer  testimony  proper  under  the  issue  in  the 
cause,  to-wit,  that  when  the  defendant  went  to  deliver 
the  hogs  named  in  the  contract,  and  plaintiff'  rejected 
a  portion  thereof,  the  defendant  then  offered  to  pro- 
cure and  deliver  immediately  such  hogs  as  plaintiff  required, 
and  that  plaintiff  refused  to  permit  defendant  to  do  so." 

The  law  on  this  subject  is  well  settled  in  Shipp  v.  Bowen 
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ct  ai.y  25  Ind.  44,  as  quoted  from  Addison  on  Contracts : 
"When  the  precise  article  intended  to  be  bought  and  sold 
was  ascertained  and  identified  at  the  time  of  the  making 
of  the  bargain,  the  vendor  must  deliver  the  identical  thing 
so  fixed  upon  and  ascertained,  and  cannot  fulfill  his  con- 
tract by  tendering  and  delivering  anything  else  of  a  corres- 
ponding nature." 

In  the  case  under  consideration,  the  contract  was  one  of 
sale  of  fifty  hogs  of  the  best  fattened  by  the  vendor.  The 
legal  presumption  is,  that  the  appellant,  acting  in  good  faith, 
offered  the  best  hogs  fattened  by  him,  but  which,  not  com- 
ing up  to  the  weight  required,  the  appellee  refused  to  ac- 
cept, and  the  offer  was  to  supply  the  place  of  nineteen  of 
these  hogs  with  others  of  the  proper  weight.  Moreover  the 
offer  was  not  a  tender  at  the  lime  and  place,  and  the  appel- 
lee was  under  no  obligation  to  accept  hogs  not  actually  ten- 
dered. We  think  that  the  court  committed  no  error  in  re- 
fusing the  offered  evidence. 

It  appears  by  a  bill  of  exceptions  that  the  appellant  of- 
fered to  prove,  on  the  trial,  that  when  the  plaintiff  got  the 
twenty  hogs  before  the  day  of  delivery,  the  defendant  told 
plaintiff  he  would  not  be  able  to  fill  the  contract  if  ho  now 
let  plaintiff  have  twenty  of  his  best  hogs,  and  that  plaintiff 
.said  it  would  not  make  any  difference,  that  he  would  not 
object  to  them  on  that  account,  to  which  the  appellee  ob- 
jected, and  the  court  refused  to  admit  the  evidence,  to 
which  the  appellant  excepted.  But  this  is  not  embraced  in 
the  motion  for  a  new  tpial  and  cannot  be  considered  by  us. 

The  judgment  is  afiirmed,  with  costs. 

A.  Steele  and  B.  T.  St.  John^  for  appellant. 

J.  Braw^leCj  for  appellee. 
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CoMsnxuTiON. — AiiSVDXSMT  ov  Ljiws. — Section  21  of  article  4  of  thm  eon-> 
stitution  of  Indiana^  which  proyides  that  ''  no  act  shall  ever  be  rerlaed 
or  amended  by  mere  reference  to  its  title,  but  the  act  reTised  or  section 
amended  shall  be  set  forth  and  published  at  full  length,"  does  not  reqalre 
that  the  old  act  or  section  shall  be  set  out  at  length,  bat  only  thai  the  re- 
Tised or  amended  act  shall  be  complete  in  itself. 

Same. — Cases  Oyxbrulbd. — Langdon  ▼.  ApplegaU^  6  Ind.  827,  and  the  de- 
cisions following  that  case,  in  which  a  contrary  doctrine  is  held,  are  oTez^ 
ruled. 

Plank  Roads. — Tunc  ot  Complbtiok. — ^nie  6th  section  of  the  act  of  K^ 
ruary  28th,  1866,  ( 1  G.  &  H.  487  )  giving  to  plank  and  maoadamiced,  fte, 
road  companies  ten  years,  instead  of  four,  to  complete  their  roads^  is  oon- 
stitu^nal,  not  as  an  amendment  of  the  act  of  1862,  bat  as  an  indepea- 
dont  provision. 

APPEAL  from  the  Putnam  Circuit  Court, 

Gregory,  J. — Information  under  the  code,  (2  G.  &T3^ 
§  749,  clause  4,  p.  822,)  against  the  appellant  to  enforce  an 
alleged  forfeiture  of  its  rights  and  privileges  as  a  corpora- 
tion. The  company  was  incorporated  under  the  act  of 
May  12th,  1862, 1  G.  &  H.,  p.  474,  for  the  purpose  of  con- 
structing a  macadamized  road.  The  complaint  is  in  two 
paragraphs.  A  demurrer  was  sustained  to  the  first,  and. 
overruled  as  to  the  second,  and  this  latter  ruling  is  as- 
signed for  error. 

The  question  presented  involves  the  validity  of  the  fiftti 
section  of  the  act  of  Fdmiary  28th,  1855,  1  G.  &  H. 
487,  which  provides  ^^  that  every  plank,  macadamized,  and 
gravel  road  company  in  this  State  may  have  ten  years,  in- 
stead of  four  years,  from  the  date  of  their  orgai^zalion,  in 
which  to  complete  their  road."  That  part  of  section  14  of 
the  act  of  May  12th,  1852,  mpraj  to  which  the  foregoing 
section  relates,  is  as  follows: 

'^  Every  such  company  or  association  shall  cease  to  be  a 
body  corporate  if,  within  two  years  from  the  time  of  filing 
a  copy  of  their  articles  of  association  with  the  county  re- 


NOVEMBER  TERM,  1867.  883 

Greencastle  Southern  Turnpike  Co.  v.  The  State,  on  the  relation  of  Malot. 

corder,  they  shall  not  have  commenced  the  construction  of^ 
their  road,  and  expended  at  least  ten  per  cent,  of  their  cap- 
ital stock,  and  if,  within  four  years  from  such  time,  such 
road  shall  not  be  completed." 

Section  21,  article  4,  of  the  constitution  of  this  State 
provides  that  "  no  act  shall  ever  be  revised  or  amended  by 
mere  reference  to  its  title;  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at  full  length." 
The  words  "act  revised  or  section  amended"  would  seem 
to  admit  of  but  one  interpretation.  "Blackstone  revised," 
"  Kent  revised,"  would  be  understood  to  mean  the  new,  and 
not  the  old  books.  So,  an  amended  edition  of  Blackstone 
or  Kent  would  be  understood  to  signify  the  new  work,  with 
the  cri'ors  of  the  old  corrected  and  proper  additions  made. 
It  would  mean,  however,  the  entire  work  as  revised  and 
amended,  and  not  the  changes  alone.  The  legislature  of 
1858,  the  first  after  the  constitution  was  adopted,  so  un- 
derstood this  section,  and  this  was,  as  we  think,  the 
general  opinion  until  Langdon  v.  Apphgate^  5  Ind.  827, 
was  decided.  But  a  somewhat  serious  question  arises  as  to 
the  propriety  of  overruling  the  previous  decisions  of  this 
court,  as  thereby  questions  of  property  may  be  aftected.  It 
is  a  sufficient  answer  to  this,  to  say  that  the  construction  of 
this  section  of  the  constitution  is  a  rule  of  legislation,  and 
not  a  rule  of  property.  There  are  very  few  of  the  rulings 
of  this  court  that  do  not  indirectly  afl:ect  questions  of  pro- 
perty. The  principle  recognized  in  BockhiU  v.  Nelson  et 
al.  24  Ind.  422,  has  no  application  to  this  question.  That 
was  a  well  settled  rule  of  property,  in  the  construction  of  a 
statute  subject  to  change  at  the  will  of  the  legislature,  and 
that  could  well  be  so  construed,  and  which  had  long  been 
acquiesced  in  without  such  change,  thereby  receiving  the 
tacit  approval  of  the  law-making  power.  But  what  is  the 
judicial  history  of  the  question  now  involved? 

In  Langdon  v.  ApplegcUey  supra^  decided  in  1854,  Stu- 
art, J.,  dissented.  In  Wilkim  et  al.  v.  Miller^  9  Ind.  100,  the 
same  judge,  in  delivering  the  opinion  of  the  court,  says: 
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"Under  the  ruling  of  the  majority  of  the  court  in  Laiigdott 
V,  Applegate^  5  Ind.  327,  the  first,  second,  third  and  fourth 
sections  are  unconstitutional  and  void.  Though  I  did  not 
then,  nor  can  I  now,  concur  with  the  court  in  that  opiiaiou, 
yet  it  stands  as  the  law  till  overruled." 

In  Littler  v.  Smiley^  9  Ind.  116,  Qookins,  J.,  in  delivering 
the  opinion,  says :  "  In  the  case  of  Langdon  v.  AppletjaiCj  5 
Ind.  827,  such  an  amendment  was  held  to  be  unconstitu- 
tional and  void.  Were  this  an  original  question,  I  should 
not  so  decide." 

In  Kenno7i  v.  Shidly  9  Ind.  154,  this  court  was  urged  to 
overrule  the  opinion  in  Langdon  v.  Applegate,  in  an  able  ar- 
gument, in  which  Walker  v.  Caldwdl,  4  La.  An.  297,  Duverge 
V.  Salter  J  5  id.  94,  and  the  statutes  of  Louisiana  from  184T 
to  1854  were  reviewed.  In  a  per  curiam  this  court  says: 
"We  do  not  perceive  that  the  slight  verbal  inaccuracy  in 
Judge  Hovet's  quotation  from  the  Louisiana  constitution 
affects  the  force  of  his  argument ;  nor  was  the  decision  in 
the  case  put  upon  that,  but  the  language  of  our  own  con- 
stitution.'*^ 

In  Langdon  v.  Applegaie,  it  is  claimed  by  Hovey,  J.,  speak- 
ing for  the  court,  that  section  21,  article  4,  supra,  was  bor- 
rowed from  a  like  provision  of  the  constitution  of  Louis- 
iana,  and  that  the  decisions  of  the  Supreme  Court  of  that 
State  on  the  subject  are  of  high  authority,  and  WalJccr  v. 
Caldwell,  and  Duverge  v.  Salter,  supra,  are  cited  in  support  of 
the  ruling  of  the  court.  The  constitution  of  Louisiana  was 
adopted  in  1845.  The  case  of  Walker  v.  Caldwell,  supra, 
was  decided  in  1849.  The  provisions  of  the  constitution  of 
Louisiana  then  under  consideration  are  as  follows : 

"Article  118.  Every  law  enacted  by  the  legislature  shall 
embrace  but  one  object,  and  that  shall  be  expressed  in  its 
title. 

"Article  119.  No  law  shall  be  revised  or  amended  by 
reference  to  its  title ;  but  in  such  case,  the  act  revised,  or 
section  amended,  shall  be  re-enacted  and  published  at 
length." 
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• 

The  title  and  the  first  section  of  the  act  in  question,  of 
1848,  are  as  follows : 

*'An  act  to  amend  the  act  entitled  '  an  act  to  provide  for 
the  liquidation  of  the^ affairs  and  payment  of  the  debts  of 
insolvent  corporations/  approved  May  4th,  1847, . 

"  Section  I.  Be  it  enacted,"  &c.,  "  That  from  and  after  the 
expiration  of  the  term  of  ofiice  of  the  liquidators  appointed 
by  virtue  of  the  act  entitled  *an  act  to  provide  for  the  li- 
quidation of  the  affairs  and  payment  of  the  debts  of  insol- 
vent corporations,*  approved  the  4th  of  May^  1847,  the 
governor  of  this  State  be,  and  he  is  hereby,  authorized  to 
appoint  the  same,  or  such  other  liquidators  as  to  him  may 
seem  proper,  to  liquidate  the  affairs  of  The  CHnton  and  Port 
Hudson  Railroad  and  Banldng  Co.,  and  The  Atchafahya  Rail- 
road and  Banking  Co.y  who  shall  continue  in  office  until  the 
afiairs  are  liquidated  and  settled,  provided  the  same  shall  npt 
exceed  two  years;  and  the  liquidators  appointed  shall  give 
bond  and  security,  and  conform  to  the  provisions  of  the  act 
hereby  amended."  ^ 

The  court,  after  reciting  the  facts,  says :  "  The  act  of 
1848  purports  expressly  to  amend  the  act  of  1847,  by  refer- 
ence  to  its  title ;  and  without  reference  to  the  act  of  1847, 
its  provisions  would  be  inoperative.  It  purports  to  do  that 
which  the  constitution  declares  shall  not  be  done,  and  the 
act  must  yield  to  the  operation  of  the  constitution,  or  the 
articles  of  that  instrument  providing  for  the  forms  of  legis- 
lation be  held  of  no  effect.  Those  forms  have  been  placed 
under  the  guaranty  of  the  constitution,  as  a  safeguard 
against  errors  and  abuses  in  the  legislative  power.  It  has  be- 
come the  fundamental  law  of  the  State  that  every  law  en- 
acted by  the  legislature  shall  embrace  but  one  object,  and 
that  that  object  shall  be  expressed  in  the  title  of  the  law ; 
that  the  legislature  shall  never  adopt  any  system  or  code  of 
laws  by  general  reference,  but  in  all  cases  shall  specify  the 
several  provisions  of  the  law  it  enacts,  and  that  no  law  shaU 
be  amended  or  revived  by  reference  to  its  title.  * .  *  * 
Vol.  XXVIII-— 25 
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Considering,  therefore,  that  the  first  section  of  the  act 
of  March  16th,  1848,  is  in  direct  conflict  with  articles 
118  and  119  of  the  constitution,  the  appointment  of  the 
plaintiff  under  it  as  a  liquidator,"  &c.,  '^confers  upon  him  do 
capacity  to  maintain  the  present  action  against  the  defend- 
ant." The  case  of  Duverge  v.  /Softer  simply  held  that  the 
object  of  the  act  under  consideration  was  not  expressed  in 
the  title,  and  has  no  bearing  on  the  question  before  us. 
Since  the  decision  in  Wcdker  v.  Caldwdly  supra^  the  legisla- 
ture of  Louisiana^  with  a  few  exceptions,  has  adopted  the 
following  formula : 

<'  Be  it  enacted,  &c.,  that seotion  of  an  act  entitled, 

&c.,  be  amended  and  re-enacted  so  as  to  read  as  follows." 

We  have  carefully  looked  through  the  revised  statutes 
of  Louisiana  of  1856,  and  find  no  instance  wherein  the  old 
as  well  as  the  new  enactment  is  set  forth  at  length. 

The  reading  and  the  object  of  section  21,  article  4,  are  plain. 
That  section  requires  that  every  enactment  of  the  legisla- 
ture shall  be  complete  within  itself,  that  the  present 
state  of  the  law  on  any  given  subject  may  be  learned  by 
reading  the  last  enactment,  without  the  necessity  of 
resorting  to  the  old.  This  can  be  done  without  setting  forth 
at  length  the  old  law,  in  every  case  where  the  new  embraces 
all  of  the  old  left  in  force.  The  old  law,  and  the  mischiefs 
existing  under  it,  ought  not  to  be  forgotten  in  giving  inter- 
pretation to  such  clauses.  Let  us  mention  them.  Under  the 
constitution  of  1816,  a  section  might  have  been  amended 
by  the  passage  of  an  act  running  thus : 

"Be  it  enacted,  &c.,  that  section  26  of  an  act  entitled 
^an  act  regulating  descents  and  the  apportionment  of 
estates,'  approved  May  14th,  1852,  be  and  it  is  hereby 
amended  by  inserting  after  the  word  *  within'  the  words 
^  neither  brothers  and  sisters,  nor  their  descendants.' " 

The  mischiefs  of  this  practice  were  numerous,  and 
iin  some  respects  grievous.  It  required  much  labor  and 
pains  on  the  part  of  legislators  to  enable  them  to  un- 
•derstand  the  effect  of  such  bills.    Sometimes,  in  the  haate 
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of  the  last  hours  of  a  session,  this  care  being  scarcely 
practicable,  bills  in  this  form  were  passed  which  never 
could  have  received  legislative  sanction  if  they  had 
been  understood,  and  in  the  administration  of  the  law  con- 
stant reference  and  comparison  of  statutes  were  necessary 
to  render  such  acts  intelligible.  It  was  merely  to  prevent 
the  mischiefs  of  this  mode  of  legislation  that  the  clause  in 
question  was  inserted  in  the  constitution  of  1851,  and  this 
is  completely  accomplished  by  requiring  the  amendatory 
act  to  set  forth,  at  full  length,  the  section  as  amended.  To 
set  it  forth  only  as  it  was  before  amendment,  would  but 
partially  remedy  the  eVil,  for  then  the  law,  as  it  would 
stand  after  amendment,  need  not  be  given,  but  might  be 
iett  to  be  ascertained  by  examination  and  comparison.  If 
this  be  the  only  constitutional  requirement,  then  an  act  in 
the  following  form  would  be  valid : 

"  Be  it  enacted,  that  section  26  of  an  act  entitled,"  &c., 
"  which  reads  as  follows  (setting  it  out),  be  amended  by  in- 
serting after  the  word  *  mother,'  the  words,  &c.,  &c." 

A  little  consideration  will  render  it  obvious  that 
this  would  be  a  very  inadequate  remedy  for  the  mischiefs 
intended  to  be  prohibited.  Inasmuch  as  the  language  of 
the  constitution  can,  without  violence,  and,  indeed,  as  we 
think  its  plain  meaning  imports,  be  so  interpreted  that  the 
mischiefs  intended  to  be  prevented  may  be  wholly  pre- 
vented, every  principle  of  sound  construction  requires  that 
it  shall  be. 

Again,  in  Armstrong  v.  Berreinarij  13  Ind.  422,  in  1859,  five 
years  after  the  decision  in  Langdon  v.  Applegate,  snpra^  this 
court  was  again  pressed  to  reconsider  this  question.  Under 
such  circumstances  it  cannot  be  said  of  this  ruling  that  this 
is  a  common  error,  within  the  meaning  of  the  maxim,  ^^com" 
munis  error  facit  jus" 

In  Green  v.  Neal^  6  Peters  291,  the  Supreme  Court 
of  the  United  States  overruled  their  own  decision  in  Pat- 
ton^s  Lessee  v.  EastoUy  1  Wheat.  476,  although  a  rule  of 
property,  for  the  purpose  of  making  the  ruling  of  that  court 
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conform  to  the  ruling  of  the  Supreme  Court  of  Tennessee 
in  the  construction  of  a  statute  of  that  State.  McLean,  J., 
in  delivering  the  opinion  of  the  court,- says:  "This  is  a 
question  of  grave  import,  and  should  be  approached  with 
great  deliberation.  It  is  deeply  interesting  in  every  point 
of  view  in  which  it  may  be  considered.  As  a  rule  of  prop- 
erty, it  is  important ;  and  equally  so,  as  it  regards  the  sys- 
tem under  which  the  powers  of  this  tribunal  are  exer- 
cised." 

In  Tlie  State  of  Iowa  ex  reLy  ^c,  v.  WapeUo  County,  13  Iowa 
888,  decided  in  1862,  the  court  overruled  a  series  of  their 
own  decisions,  running  back  to  1853,  affecting  the  validity 
of  obligations  assumed  by  municipal  corporations  in  taking 
stock  in  railroad  companies,  and  involving  not  only  a  ques- 
tion of  property,  but  the  rights  of  innocent  persons  who  had 
invested  their  money  on  the  faith  of  the  previous  rulings 
of  that  court. 

In  the  question  under  consideration  there  is  involved  a 
rule  of  legislation  as  lasting  as  the  constitution,  and  if  we 
adhere  to  the  previous  rulings  of  this  court,  one  of  great 
practicp.!  inconvenience.  Indeed,  it  would,  under  the  rule 
heretofore  adopted,  be  almost  impossible  to  revise  the  code, 
or  any  other  act  of  great  length.  It  has  frequently,  as  in 
the  case  of  the  act  for  the  incorporation  of  cities,  driven  the 
legislature,  at  great  risk  of  the  rights  of  parties,  to  repeal 
whole  statutes  and  re-enact  others,  varying  only  in  some 
few  particulars  from  the  old  one. 

The  evils  growing  out  of  the  previous  rulings  of  this 
court  are  not  confined  to  the  inconvenience  of  legislation, 
but  frequently  grow  out  of  mistakes  in  copying  the  old  law. 
A  striking  instance  of  this  has  lately  been  presented  for  our 
consideration.  The  legislature,  in  March,  1859,  passed  an 
act  fixing  the  times  of  holding  the  terms  of  the  several  com- 
mon pleas  courts  of  this  State.  In  JffarcA,  1861,  they  un- 
dertook to  amend  the  fifteenth  section  of  that  act,  and  in 
setting  out  the  section  amended,  the  words  "  as  long  as  "^ 
are  used  for  the  word  "while."    In  May^  of  the  same 
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year,  at  the  special  session,  they  passed  another  act, 
purporting  to  amend  the  original  section,  as  it  stood  in 
the  law  of  1859,  in  which  the  original,  and  not  the  sec- 
tion as  amended  by  the  act  of  March,  1861,  was  set  forth. 
In  several  of  the  counties  affected  by  the  change,  the  courts 
have  acted  under  the  law  of  Marchj  1861,  holding  that  the 
last  act  was  void,  under  the  ruling  in  Langdon  v.  Applegate, 
supra,  for  not  setting  forth  at  full  length  the  section  amend- 
ed. If  we  should  adhere  to  the  ruling  in  Langdon  v.  Ap- 
plegate,  it  would  now  be  a  very  grave  and  embarrassing 
matter  to  determine  the  effect  of  the  mistake  in  the  recital 
of  the  original  section  in  the  act  of  March,  1861. 

The  question  is  not,  however,  now  without  its  difficulties, 
in  either  view  of  the  subject,  but  these  difficulties  have 
their  origin  in  the  previous  rulings  of  this  court.  Under 
this  constitutional  provision,  as  we  understand  it,  all  these 
complications  would  have  been  avoided;  and  to  remove 
the  cause,  and  thereby  prevent  their  recurrence,  would,  in 
our  judgment,  overbalance  any  inconvenience  growing  out 
of  the  overruling  of  the  long  line  of  decisions  of  this  court 
on  this  subject ;  particularly  in  view  of  the  act  for  the  re- 
peal of  statutes  not  in  conformity  with  the  ruling  of  this 
court  in  Langdon  v.  AppUgate,  supra,  and  limiting  actions 
arising  out  of  the  same,  or  for  a  violation  thereof.  Acts 
ofl867,p.  204. 

The  previous  decisions  of  this  court,  holding  that  the  old 
act  or  section  to  be  revised  or  amended  must  be  set  forth 
with  the  act  or  section  as  revised  or  amended,  are  over- 
ruled. But  the  fifth  section  of  the  act  of  1855,  supra,  can- 
not be  maintained  as  an  amendment  to  section  14  of  the 
act  of  1852,  supra,  for  the  reason  that  the  section  as  amend- 
ed is  not  "  set  forth  and  published  at  full  length.**  It  re- 
mains to  inquire  whether  the  section  in  question  can  be 
maintained  as  an  independent  provision. 

The  title  of  the  act  is  <'  an  act  to  amend  the  act  entitled 
<  an  act  authorizing  the  construction  of  plank,  macadamized 
and  gravel  roads,  and  to  empower  the  same  to  make  sale 
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of  a  portion  of  their  roads/  "  "  Every  act  Bhall  embrace  but 
one  subject  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title."  1 G.  &  H.,  §  19,  p.  39. 
The  object  of  the  act  in  question,  it  is  true,  is  the  amcud* 
ment  of  the  act  of  May  12th,  1852;  but  the  subject  is  in- 
dicated in  the  title  of  the  latter  act.  Matters  properly  con- 
nected with  the  subject  of  the  act  need  not  be  expressed 
in  the  title.  The  legislature  has  indicated  one  matter  in 
the  title  that  could  not  be  maintained  on  any  other  ground 
than  that  it  is  properly  connected  with  the  main  subject  of 
the  act.  "We  cannot  see  why  an  extension  of  the  time  in 
which  such  roads  are  to  be  completed  is  not  as  germaiu  to 
the  subject  of  the  act  as  the  power  of  sale.  We  think  that 
the  section  in  question  is  constitutional,  and  that  the  court 
erred  in  overruling  the  demurrer  to  the  second  paragraph 
of  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  the  se- 
cond paragraph  of  the  complaint. 

D.  E.  Williamson  and  •7.  A.  Maison^  for  appellant. 

S.  Claypooly  for  appellee. 


The  State  v.  Rollins. 

Indictment. — Laecent. — An  indictment  for  larceny,  charging  the  stolen 

goods  to  be  the  property  of  "  the  oyerseers  of  the  poor  for  the  coantj 

of  K."  was  held  to  bo  bad. 
Same. — If  the  property  belonged  to  the  township  trustee,  who  is  ex  efcw 

.overseer  of  the  poor,  in  his  indiyidual  right,  his  name  should  hare  been 

giren. 

APPEAL  from  the  Knox  Circuit  Court. 

Eat,  J. — ^This  was  an  indictment  for  grand  larceny.  The 
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chattel  which  was  the  subject  of  the  theft  was  alleged  to 
be  the  property  "  of  the  overseers  of  the  poor  in  said  coun- 
ty of  Knox,  for  the  use  of  the  'poor  then  and  there  being 
found/'  A  motion  to  quash  was  sustained.  There  was  no 
error.  The  overseer  of  the  poor  is  the  township  trustee. 
1  G,  &  H.,  §  7,  p.  638.  IS  it  was  intended  to  aver  that  the 
property  belonged  to  that  individual,  in  his  own  right,  the 
name  of  the  pers6n  should  have  been  given.  In  his  official 
capacity  he  could  not  hold  the  property,  as  overseer  of  the 
poor.  The  law  imposes  upon  each  county  the  duty  to  re- 
lieve and  support  all  poor  and  indigent  persons  lawfully  set- 
tled therein,  and  provides  the  method  of  raising  money  for 
that  purpose.  J<i.,  §  4,  p.  494.  The  personal  goods  that 
may  be  purchased  for  the  benefit  of  the  persons  described 
become  the  property  of  the  county. 

The  judgment  is  affirmed. 

2).  E.  Williamson^  Attorney  General,  for  the  State. 


Frantz  v.  Wbndbl  and  Another. 

Attachmkht. — In  an  affidayit  for  an  attachment,  on  the  ground  that  the 
defendant  has  left  the  State,  &c.,  with  the  intent  to  defraud  his  creditors, 
it  is  not  necessary  to  aUege  that  the  defendant  has  been  absent  more  than 
one  year,  or  that  an  attempt  has  been  made  to  conceal  his  absence. 
That  the  defendant  has  not  been  so  absent,  &o.,  is  matter  of  defense. 

APPEAL  from  the  Wabash  Common  Pleas. 

Gbboort,  J. — Frantz  sued  Wendel  and  Shuler  on  a  prom- 
issory note,  and  sued  out  an  attachment  against  the  former. 
The  affidavit  is  as  follows : 

'^  The  plidntiff  in  the  above  entitled  action  says,  that  the 
daim  in  this  action  against  said  defendants  is  for  money 


892  SUPREME  COURT  OF  INDIANA. 

Frants  v.  Wendel  and  Another. 

due  ou  a  promissory  note  executed  by  them  to  C.  B.  BagcTj 
and  by  said  Eager  assigned,  for  a  valuable  consideration^  to 
said  plaintifi*;  that  the  claim  is  just;  that  he  believes  he 
ought  to  recover  the  sum  of  $345  56,  with  interest  thereon; 
that  said  Wendel,  one  of  said  parties,  and  the  only  one  re- 
sponsible, has  left  the  State,  carrying  with  him  property 
subject  to  execution,  with  the  intent  to  defraud  his  cred- 
itors/' 

Shuler  was  served  with  process,  and  notice  by  publication 
was  made  as  to  Wendel.  James  D.  Conner,  an  attorney  of 
the  court  below,  entered  a  special  appearance  for  Wendd, 
and  moved  the  court  to  dismiss  the  attachment  for  the  in- 
sufficiency of  the  affidavit.  The  motion  was  sustained,  and 
this  presents  the  question  in  the  case. 

The  statute  provides  that  the  plaintifl^  at  the  commence- 
ment of  an  action,  or  at  any  time  afterwards,  may  have  an 
attachment  against  the  property  of  the  defendant,  when 
the  action  is  for  the  recovery  of  money,  where  the  defend- 
ant, or  one  of  several  defendants,  is  secretly  leaving,  or  has 
left,  the  State  with  intent  to  defraud  his  creditors.  2  6.  & 
H.  §  156,  pp.  137, 138.  The  affidavit  must  show :  « 1.  The 
nature  of  the  plaintift*'s  claim.  2.  That  it  is  just.  3.  The 
amount  which  the  affiant  believes  the  plaintiff*  ought  to  re- 
cover. 4.  That  there  exists  in  the  action  some  one  of  the 
grounds  for  an  attachment  above  enumerated."  2  6.  &  H., 
§  159,  p.  139.  No  attachment,  however,  shall  issue  for  such 
cause  against  any  debtor  while  his  wife  and  family  remain  set- 
tled within  the  county  where  he  usually  resided  prior  to  such 
absence,  if  he  shall  not  continue  absent  from  the  State  more 
than  one  year  aftev  he  shall  have  absented  himself,  unless  an 
attempt  be  made  to  conceal  his  absence.  If  the  wife  or  fam- 
ily of  the  debtor  shall  refuse  or  be  unable  to  give  an  account 
of  the  cause  of  his  absence,  or  the  place  where  he  may  be 
found,  or  shall  give  a  false  account  of  either,  such  refusal, 
inability  or  false  account  shall  be  deemed  an  attempt  to  con- 
ceal his  absence  within  the  law.  2  Ot.  &  H.,  §§  157, 158, 
pp.  138, 139.    But  this  ground  for  the  attachment  is  enu- 
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merated  in  eection  156,  supraj  to  be  ^'  where  the  defendant, 
or  one  of  several  defendants,  is  secretly  leaving,  or  has  left, 
the  State  with  intent  to  defraud  his  creditors,"  and  is  that 
referred  to  in  the  fourth  specification  of  the  requisites  of 
the  affidavit  in  section  159,  supra.  The  provision  in  section 
167,  supra^  is  matter  of  defense  to  the  attachment. 

We  think  the  affidavit  is  sufficient,  and  that  the  court 
below  erred  in  sustaining  the  motion  to  dismiss  the  attach* 
ment. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  mo- 
tion to  dismiss  the  attachment,  and  for  further  proceedings. 

J.  C  Sivany  and  J.  Mackeyj  for  appellant. 


Wilson  v.  The  State.  ^«  ^ 

YxRDiCT. — JuDOMKNT. — Where,  on  ft  conYiction  for  grftnd  Iftroeny,  the  jury 
fftil  to  fix  the  period  of  disfranchisement  and  incapacitj  to  hold  office,  the 
▼erdict  is  defeotive,  and  a  judgment  dlBAranohising  the  defendant  is  erro* 
neouB. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Frazeb,  C.  J. — ^Indictment  for  grand  larceny.  Verdict 
guilty,  assigning  the  punishment  at  two  years  in  the  state 
prison,  a  fine  of  one  dollar,  and  that' the  defendant  he  disfran- 
chised for  the  term  of  five  years.  Judgment,  two  years  in 
the  state  prison  at  hard  labor,  fine  one  dollar,  and  that  the 
defendant  be  disfranchised  and  rendered  incapable  of  hold- 
ing any  office  of  trust  or  profit  for  five  years.  .  There  is  no 
argument  for  the  State. 

The  judgment  as  to  hard  labor  is  not  objectionable, 
though  it  was  unnecessary.     It  is  by  law  the  fate  of  all 
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who  are  imprisoned  in  the  penitentiaries,  and  a  judgment 
to  that  effect  certainly  can  do  no  harm.  1  G.  &  H.,  §  15, 
p.  468.  But  there  was  no  verdict  authorizing  a  judgment 
rendering  the,  prisoner  incapable  of  holding  office.  The 
jury  must  assess  the  punishment,  and  the  judgment  must 
be  according  to  the  verdict.  2  G.  &  H.,  §§  116, 117,  p.  419. 
The  verdict  itself  was  defective  in  not  assessing  a  penalty 
of  the  sort,  and  the  jury  should  have  been,  on  that  ac- 
count, sent  back  for  further  deliberation,  that  they  might 
have  corrected  it.    Id.,  §  19,  p.  442. 

There  was  a  serious  defect  in  the  evidence.  The  property 
was  laid  to  be  in  Lewis  Vance  and  Henry  S.  Armstrong.  The 
whole  proof  of  that  averment  was  that  it  was  part  of  the 
rigging  of  the  steamer  Jacob  Strader^  owned  by  R,  ^  E. 
Nealy  and  that  Vance  and  Armstrong  had  said  to  the  owners 
that  they  would  see  that  the  boat  "  was  taken  care  of  while 
there,  and  did  so.*' 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

E.  B.  Wilsony  for  appellant. 

D.  K  WiiUamsony  Attorney  General,  for  the  State. 


Widner  v.  The  State. 

Vkbbal  Ikstkttctionb. — When  the  court  is  requested  in  time  to  ehftrge  tbe 
jury  in  writing,  it  is  error  to  giye  ft  yerbftl  charge. 

APPEAL  from  the  Randolph  Circuit  Court 

Bat,  J. — The  abstract  filed  in  this  case  presents  but  one 

question  for  our  consideration.    As  to  all  other  questions, 

it  is  but  an  index  to  the  record. 
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The  bill  of  exceptions  recites  that  before  the  argument 
to  the  jury  began,  and  in.  full  time  to  enable  the  court 
to  prepare  instructions,  the  appellant's  counsel  required 
that  all  instructions  to  the  jury  shoald  be  given  in  writing. 
After  giving  a  number  of  charges  in  writing,  the  court 
added  a  verbal  one.  To  this  action  of  the  court  the  proper 
exception  was  taken  at  the  time,  and  the  attention  of  the 
court  was  again  called  to  the  error  upon  the  motion  for  a 
new  trial.  The  verbal  instruction  is  set  out  in  the  record, 
having  been  subsequently  reduced  to  writing,  we  suppose 
with  all  possible  accuracy.  This  instruction,  as  it  appears, 
was  favorable  to  the  appellant. 

Tlie  statute  requires  that  "  the  judge  must  charge  the 
jury  in  writing,  when  either  party  requests  it,  and  the 
charge  shall  be  filed  among  the  papers  of  the  cause.^'  2 
G.  &  H.,  §  113,  p.  417. 

A  compliance  with  this  provision  secures  to  the  defend- 
ant the  right,  by  taking  the  proper  steps,  to  have  the  exact 
words  used  in  the  instruction  presented  in  this  court  for  re- 
view. It  is  the  method  of  proof  of  that  fact  provided  by 
statute,  and  the  certificate  of  the  judge,  as  to  what  were 
the  words  used  in  a  verbal  charge,  cannot  be  received  over 
the  objection  of  the  defendant. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

J.  E,  McDonaldy  A.  L,  Roache  and  2).  SheekSy  for  appel- 
lant. 

JD.  E.  Williamsany  Attorney  General,  for  the  State. 
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Reed  v.  The  State. 

a 

FosoxBT. — IiVDiCTMXNT. — An  indictment  for  forgery  must  show  that  the 
instrument  of  whieh  the  forgery  is  predicated  is  such,  on  its  face,  as  is 
naturally  calculated  to  haye  some  effect,  or  if  that  bo  not  the  case,  thea 
extrinsic  matter  must  bo  averred,  so  that  the  court  may  judicially  see  its 
fraudulent  tendency. 

Same. — An  indictment  for  forging  a  certificate  purporting  to  be  signed  by 
a  mustering  officer  of  the  United  StateSy  and  certifying  that  a  certain  per- 
son named  had  been  mustered  into  the  military  service  of  the  Uniiid 
States  and  credited  to  Allen  county,  and  that  said  soldier  was  entitled  to 
a  bounty  which  had  been  voted  by  the  county  board,  was  held  to  be  bad, 
because,  at  the  time  of  the  alleged  forgery,  the  appropriation  of  money 
for  bounties  was  illegal  and-  void,  and  no  extrinsic  facts  were  averred 
showing  the  fraudulent  tendency  of  the  certificate. 

APPEAL  from  the  Alien  Criminal  Circuit  Court. 

Gregory,  J. — Seed  was  indicted  in  the  court  below  for 
forgery.  The  indictment  was  in  two  counts.  The  defend- 
ant moved  to  quash  each  count.  The  motion  was  over- 
ruled. Plea,  not  guilty.  Trial  by  jury.  The  jury  found 
the  defendant  not  guilty,  as  charged  in  the  first  count,  and 
guilty,  as  charged  in  the  second,  fixing  his  punishment 
Motion  in  arrest  overruled,  and  final  judgment  rendered. 

The  only  question  presented  is  as  to  the  sufficiency  of  the 
second  count  of  the  indictment.    That  count  is  as  follows: 

"And  the  grand  jurors  aforesaid,  upon  their  oaths  afore- 
said, further  charge  and  present,  that  said  WiUiam  J.  Heed 
afterwards,  to-wit,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  unlawfully  and  feloniously  did  utter  and 
publish  as  true,  a  certain  other  false,  forged  and  counterfeit 
instrument  in  writing,  to-wit,  a  certain  other  instrument  in 
writing,  purporting  to  be  a  certificate  of  muster,  and  to  be 
signed  by  Hiram  Iddivgs,  a  mustering  officer,  which  said 
last  mentioned  false,  forged  and  counterfeit  instrument  is 
in  the  words  and  figures  following,  to-wit ; 
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*  Volunteer  Bounty,  1 

^FoH  Wayne,  Ind.,  November  26th,  1864.  / 

^  This  to  (Certify  that  Samuel  Allen  was  this  day  mustered 
into  the  service  of  the  United  States,  for  the  term  of  one 
year  from  the  date  hereof,  as  a  volunteer,  and  credited  to 
Allen  county,  Indiana,  and  Samuel  Allen  is  therefore  entitled 
to  a  bounty  of  $300,  as  provided  by  the  order  of  the  county 
commissioners  of  AUen  county,  passed  September  28th,  1864, 
and  amended  October  8th  and  November  19th,  1864. 

^  Hiram  Iddinos, 

^Mustering  Officer,' 
with  intent  then  and  there  to  defraud  George  F.  Stinchcomb, 
he,  the  said  William  J.  Beed,  then  and  there,  at  the  time  he 
so  uttered  and  published  the  said  last  mentioned  instru- 
ment in  writing,  as  aforesaid,  well  knowing  the  same  to  be 
false,  forged  and-  counterfeit;  and  the  said  grand  jurors, 
upon  their  oaths  aforesaid,  further  say  that  the  said  William 
J,  Beed,  after  he  committed  said  offense  as  aforesaid,  to- wit, 
on  the  17th  day  of  January,  in  the  year  1865,  left  the  State 
of  Indiana,  and  was  absent  from  said  State  for  the  space  of 
two  years  and  two  months  thereafter,  to-wit,  from  thence 
until  the  17th  day  of  March,  in  the  year  1867." 

The  certificate,  so  far  as  it  purports  to  be  an  instrument 
entitling  Allen  to  the  bounty  named  therein,  was,  at  the 
time  charged,  utterly  void.  There  was  no  law  authorizing 
the  giving  of  bounties  by  county  commissioners.  Oliver  v. 
Keightley,  24  Ind.  514 ;  King  v.  Course  et  aL,  25  Ind.  202. 
The  legalizing  act  was  not  passed  until  March  3d,  1865. 
Every  one  is  presumed  to  know  the  law.  Officers  acting 
mider  an  official  oath  are  presumed  to  do  their  duty.  The 
order  of  the  county  commissioners  referred  to  in  the  certi- 
ficate was  void.  "  Void  things  are  no  things."  The  in- 
dictment must  show  the  forgery  of  an  instrument  which 
appears  on  its  face  naturally  calculated  to  have  some  effect, 
or,  if  it  be  not  sufficient  for  that  purpose,  extrinsic  matter 
must  be  averred,  so  that  the  court  may  judicially  see  its 
fraodulent  tendency. 
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Ill  The  People  v.  Steams^  21  Wend.  409,  Cowen,  J.,  in  speak- 
ing for  the  court,  Bays :  "A  writing  void  on  its  face  (for 
instance,  an  unattested  will  of  land,  or  a  nudepaci)^  is  a  fa- 
miliar instance  of  paper  in  respect  to  which  forgery  cannot 
be  predicated  without  the  averment  of  some  extrinsic  cir- 
cumstances showing  how  it  may  become  pernicious.  Tht 
People  V.  Shall,  9  Cow.  778,  and  the  cases  there  cited ;  The 
State  V.  Smith,  8  Yerg.  150;  Price  v.  The  Slate,  1  id.  432; 
The  State  v.  Bourden,  2  Dev.  448 ;  The  State  v.  Greenlee,  1 
id.  543 ;  The  State  v.  Dalton,  2  Murph.  879 ;  Bex  v.  Wilcox, 
Russ.  &  Ry.  Cr.  Cas.  50.  This  is  on  the  presumption  that 
every  man  knows  the  law,  and  is  able  to  appreciate  the  le- 
gal effect  of  the  instrument.  Therefore,  it  cannot,  in  legal 
contemplation,  defraud  any  one.  The  settled  common  law 
rule  is  stated  by  Mr.  Hammond,  in  his  Digest  of  the  Law 
of  Forgery,  c.  1,  §  2,  pi.  102,  to  be,  *that  how  clear  soever 
the  fraudulent  purpose,  unless  the  writing  is  sufficient  to 
accomplish  that  purpose,  it  is  not  forgery,  since,  with  a 
single  exception,  actions  only,  and  not  evil  intentions,  are 
punishable  by  the  English  law,  and  actions  only  which  ac- 
tually do,  or  possibly  may,  produce  injustice.'  Bex  v. 
Knight,  1  Ld.  Raym.  627;  1  Salk.  875;  8  id.  186;  Bex  v. 
Ward,  Ld.  Raym.  1461 ;  Str.  747." 

The  certificate  on  its  face  shows  that  Samuel  Allen  was 
mustered  into  the  service  of  the  United  States  by  Hiram  Id- 
dings,  a  mustering  officer  of  the  government;  that  the 
county  commissioners  of  Allen  county  had  provided  a 
bounty  of  $300,  by  an  order  passed  September  28th,  1864, 
and  amended  October  8th  and  November  19th,  1864,  and  that 
Allen  was  entitled  to  that  bounty;  but  it  does  not  show  that 
the  county  officers,  in  violation  of  their  official  duty,  were 
paying  out  money  under  the  order.  The  legal  presumption 
is  that  this  order  was  treated  as  a  nullity.  That  presump- 
tion, we  think,  must  be  overcome  by  averments  in  the  in- 
dictment ;  and,  even  then,  it  is  difficult  to  see  how  Stinck- 
comb  could  be  defrauded,  in  the  absence  of  averments  in 
some  way  connecting  him  with  the  transaction.    It  is  hard 
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to  see  how  a  void  thing  could  have  a  market  value.  It  is 
not  apparent  that  the  certified  fact  that  Allen  was  mustered 
into  the  service  of  the  United  States  would  operate  as  a 
fraud  on  any  one ;  the  government  alone  could  be  injured 
bj''  such  a  certificate.  It  would  be  no  injury  to  Allen  county 
to  get  a  credit  for  a  man  never  put  into  the  service. 

We  think  the  court  below  erred  in  overruling  the  motion 
to  quash  the  second  count  of  the  indictment. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  sustalu  the  motion  to  quash  the  second  count 
of  the  indictment. 

J.  R.  Coffrothy  for  appellant. 

A  A'.  WUliamsony  Attorney  General,  for  the  State. 


Rice  v.  Loomis  and  Another. 


Abbitration. — Fraud. — A  pnrty  may,  by  a  submission  to  arbitration,  waiye 
tiis  right  to  a  trial  in  the  court  haying  jurisdiction  of  the  matter  in  dis* 
pute,  but  if  the  submission  bo  procured  by  fraud,  the  award  is  not  bind- 
ing. 

Samb. — A  and  B,  by  a  written  agreement,  submitted  certain  matters  of 
difference  to  arbitration.  The  agreement  proyided  that  A  should  execute 
a  note,  with  surety,  payable  to  B,  for  $300,  which  should  be  placed  in 
the  hands  of  the  arbitrators,  and  that  B  should  deposit  a  note  signed  by 
"^.  j*  Co./'  payable  to  A,  for  a  like  amount.  If  the  award  was  for  Less  than 
$800,  the  difference  was  to  he  credited  on  the  note  of  the  losing  party,  and 
both  notes  were  then  to  be  deliyered  by  the  arbitrators  to  the  prevailing 
party.  The  award  was  in  faxor  of  B,  for  more  than  the  amount  of  A's  note, 
and  the  notes  wore  delivered  to  B  in  pursuance  of  the  agreement.  In 
a  suit  by  A  upon  an  account  which  was  included  in  the  submission,  B  an- 
swered setting  up  the  submission  and  award.    Beply,  that  the  submis- 
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eion  was  procured  by  the  fraud  of  B,  in  this :  that  B,  who  was  insolTcnt. 
represented  that  his  brother,  who  was  solvent,  was  a  partner  with  him  in 
the  firm  of  B.  j*  Co.,  and  that  A  was  thereby  induced  to  consent  to  the 
submission,  &c. ;  that  said  representation  was  false,  and  that  B  was  tlir 
only  member  of  the  firm  of  J3.  ^  Oo^  &«. 
Ileld^  that  the  facts  stated  in  the  reply  were  sufficient  to  avoid  the  award. 

APPEAL  from  the  Cass  Circuit  Court. 

Frazer,  C.  J. — ^The  appellant,  .Gilbert  Jl  Rice,  sued  the 
appellee,  Francis  B.  Loomis,  on  an  account.  Demurrers 
were  overruled  to  the  second  and  third  paragraphs  of  the 
answer,  and  those  rulings  are  assigned  for  error.  But  as 
the  only  question  argued  hy  the  appellant  is  made  by  an 
assignment  of  error  upon  the  sustaining  of  a  demurrer  to 
the  first  paragraph  of  the  reply,  we  shall  discuss  and  decide 
that  alone,  regretting  that  the  appellee  has  not  chosen  to 
give  us  the  benefit  of  any  argument  whatever  upon  what 
seems  to  be  a  question  of  some  difficulty. 

From  the  third  paragraph  of  the  answer,  and  the  first 
paragraph  of  the  reply,  the  following  facts  appeared :  That 
a  written  agreement  for  a  submission  to  arbitration  was 
made,  as  follows : 

"  Whereas,  a  difierence  in  settlement  of  accounts  has 
arisen  between  C  C  Loomis^  as  agent  for  the  Uncas 
Woolen  MillSy  of  Nonoichj  Connecticut^  and  Gilbert  J".  -Rix, 
of  Logansporty  Indiana;  and,  whereas^  the  said  parties  have 
agreed  to  refer  the  same,  together  with  all  matters  of  evi- 
dence relative  thereto,  to  the  arbitration  of  Franklin  Keys 
and  John  Lytle,  with  A.  M.  Higgins  as  umpire,  selected  as 
such  by  the  said  arbitrators; 

"  Now,  therefore,  that  the  said  arbitration  so  to  be  made 
may  be  final  between  the  said  parties  in  difference,  they,  by 
their  signatures  hereunto,  agree  that  C.  C.  LoomiSy  for  him- 
self and  as  agent  for  the  Uncas  Woolen  Mills  as  above  named, 
sball  place  in  the  hands  of  the  arbitrators  above  named,  a 
promissory  note  drawn  by  Loomis  ^  Co.y  for  the  sum  of 
§300,  and  payable  thirty  days  after  date,  to  thp  order  of 
Gilbert  J.  Rice^  and  to  be  dated  corresponding  with  the  date 
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hereof;  and  that  Gilbert  J,  Rice  shall  also  place  in  the  hand* 
of  said  arhitrators  a  Uke  promissory  note,  for  the  sum  of 
$300,  to  be  drawn  by  himself  and  E,  S,  BicCj  payable  in 
thirty  days  after  date,  to  the  order  of  C.  C.  Loomis,  and  to 
be  dated  corresponding  with  the  date  hereof. 

"  The  notes  so  made  respectively  by  the  parties,  as  above 
named,  to  be  held  by  the  said  arbitrators  until  a  settlement 
bo  made  and  an  award  or  judgment  be  rendered  by  them  be- 
tween  the  parties  in  difference.  If  such  award  or  judgment 
be  for  a  less  sum  than  $800,  and  be  in  favor  of  C.  C.  LoomiSy 
agent  as  aforesaid,  then  an  indorsement  for  the  difference 
in  amount  shall  be  made  on  the  note  of  Gilbert  J.  Bice  and  E, 
S,  Rice  by  the  said  arbitrators,  and  said  note  shall  by  them, 
together  with  the  note  oi  Loomis  (J*  Cb.,  as  herein  before  men- 
tioned, be  delivered  to  C.  C.  Loomis,  or  if  the  arbitrators 
shall  find  an  award  or  judgment  in  favor  of  Gilbert  J.  Rice 
for  the  payment  of  an  amount  less  than  $S00,  an  indorse- 
ment for  the  difference  shall  be  made  upon  the  note  of 
Loomis  (j*  Co.  placed  in  the  hands  of  the  arbitrators  as  afore- 
said, and  shall  by  them,  together  with  the  note  drawn  by  Gil- 
bert J.  Rice  and  E.  S,  Rice,  be  delivered  to  Gilbert  J.  Rice, 

"  And  the  said  parties,  C  C.  Loomis,  agent  as  aforesaid, 
and  Gilbert  J.  Rice,  hereby  agree  that  the  award  or  judg- 
ment, so  to  be  rendered  by  the  arbitrators  herein  above 
named,  and  the  delivery  to  either  of  said  parties,  as  the 
same  may  be  determined  upon,  of  the  promissory  notes 
above  mentioned,  with  any  indorsement  made  thereon  by 
the  said  arbitrators,  will  be  accepted  by  them,  the  said  C.  C. 
Loomis,  agent  as  aforesaid,  and  Gilbert  J.  Rice,  and  the  same 
shall  be  effective  as  a  full  and  final  liquidation  of  all  ac- 
counts and  a  settlement  of  the  matters  in  difference  between 
them,  which  shall  have  been  submitted  to  the  said  arbitra- 
tors. 

^<  Witness  our  hands  and  seals  this  25th  day  of  July,  1862. 
[Signed]  "C.  C.  Loomis, 

"  GiLBEBT  J.  BlCB." 

Vol.  XXV  ill.— 26 
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That  an  award  was  afterwards  made,  as  follows : 

STATEMENT  OF  AWARD. 

Gilbert  J.  JRice  in  account  with  C.  C.  Loomis : 

J>r. 
An  account  filed  by  Gilbert  J. 

Rice J510  06 

Deduct  sale  for  shingles 6  00— $504  06 

Payment  to  D.  D.  Dykeman 5  00 

Payment  of  Frazer^s  board  bill 113  63 

Payment  of  Wibby^s  board  bill 3  50 

Payment  of  Jones's  board  bill 54  00 

6,500  shingles 92  05 

BiUof  nails 12  65 

Damages  on  goods 80  00 

Damages  on  wool  11  29 

Interest  on  above,  and  goods  levied 

upon  by  the  sheriff  of  Newcastle 72  51— $898  70 

Cr. 
By   services  from   March   25,  1858,  to 

April  2,  1859,  less  twenty  days,  being 

three  hundred  days  at  $1  per  day.. .$300  00 
By  services  from   April  22,    1859,    to 

November  22,  1859,  less  five  days,  one 

hundred  and  seventy-eight  days 178  00 

By  services  from  the  15th  to  the  2l8t  of 

December^  1859,  six  days. 6  00 

To  cash  from  D.  W.  Brown 7  00 

To  cash  at  Logansport  Bank 79  89 

To  cash  at  Greencastle 25  00 

Due  Loomis 302  81— $898  70 

"  Logansport,  July  28, 1862. 

<^The  undersigned  arbitrators  to  settle  differences  in 

matters  of  account  between   Gilbert  J.  Rice  and  C  C 

Loomis^  find  the  foregoing  statement  to  be  and  exhibit  a 

true  state  of  the  account  between  them,  and  award  the 


NOVEMBER  TERM,  1867.  408 


Rice  V,  Loomis  and  Another. 


above  stated  balance,  $802  81,  as  due  and  to  be  paid  to  C.  C. 
Loomis  by  Gr.  J.  Rice^  as  a  full  and  final  liquidation  of  all 
accounts  between  them  to  this  date,  July  28, 1862. 

[Signed]  "John  Lytle, 

"F.  Keys. 

"  In  pursuance  of  the  foregoing  arrangement,  the  arbitra- 
tors and  umpire  therein  named  miet,  and  after  mature  de- 
liberation upon  the  evidence  submitted,  and  a  careful  ex- 
amination of  the  accounts  between  said  parties,  do  award  and 
adjudge  that  the  said  Gilbert  J,  Rice  is  indebted  to  said  C. 
C.  Loomis  in  the  sum  of  $302  81,  to  be  paid  by  said  Rice  to 
said  Loomis^  and  that  said  Loomis  is  entitled  to  receive  from 
said  arbitrators  the  note  drawn  by  (?.  J.  Rice  and  E.  8.  Rice 
for  $800,  dated  July  25, 1862,  deposited  in  the  hands  of  the 
arbitrators,  as  mentioned  in  the  foregoing  articles  of  agree- 
ment, to  abide  the  issue  of  this  arbitration,  and  that  the 
same  be  received  by  the  said  Loomis  as  a  full  and  final  set- 
tlement of  all  matters  in  difi:erence  between  himself  and  G. 
J.  RicCy  and  in  full  satisfaction  and  payment  of  all  debts, 
claims  or  liabilities  from  said  Rice  to  said  Loomis,  to  this 
date. 

"  Witness,  Ac,  this  28th  day  of  July,  1862. 

"John  Lytle, 
"P.  Keys." 

It  also  appeared,  that  the  account  submitted  by  Rice  to 
the  arbitrators  was  that  annexed  to  his  complaint  in  this 
suit,  and  that  he  had  no  other,  either  against  C.  C.  Loomis, 
or  the  Uncos  Woolen  MiUSy  or  the  defendant.  That  at  the 
time  of  the  submission  neither  Rice  nor  C  C.  Loomis  were 
solvent,  and  the  parties,  for  the  purpose  of  making  secure 
any  sum  which  might  be  awarded  to  either,  each  agreed  to 
place  a  note  for  $300,  with  security,  in  the  hands  of  the  ar- 
bitrators, to  be  delivered  as  specified  in  the  written  agree- 
ment of  submission,  it  not  being  supposed  that  the  amount 
to  be  awarded  would  exceed  $300 ;  that  the  plaintiff  accord- 
ingly made  his  note  with  JE.  S.  Rice  as  surety,  and  C.  C. 
Loomis  gave  a  note  executed  by  "  Loomis  ^  Co."  falsely  and 
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fraudulently  representing  that  the  defendant  in  this  soi^ 
who  was  the  proprietor  of  the  UnccLS  Woolen  Mills^  of  Nor- 
loichj  Connecticut^  and  a  man  of  large  wealth,  with  C.  G 
LoomiSy  composed  the  firm  of  " Loomis  ^  Co."  by  wMch 
representation,  and  confiding  in  the  truth  thereof,  the  plain- 
tiff was  induced  to  execute  the  agreement  of  submission, 
and  to  litigate  before  the  arbitrators ;  that  in  fact  the  de- 
fendant was  not  a  member  of  said  firm ;  that  it  was  com- 
posed of  C.  C.  Loomis  alone,  the  "  &  Co."  being  used  for 
the  sole  purpose  of  deception ;  that  the  plaintifiT  was  Dd 
indebted  to  either  C.  C.  or  F.  JB.  LoomiSy  but  on  the  con- 
trary, each  of  them  is  and  was  indebted  to  him ;  and  that 
his  said  note  for  $300  was  payable  at  a  chartered  bank 
in  this  State,  and  before  maturity,  and  before  his  discovery 
of  the  fraud,  had  been  passed  into  the  hands  of  a  third 
party.  The  answer  alleged  the  submission  and  award,  and 
the  fraud  in  procuring  the  submission  appeared  by  the  re- 
ply. 

An  award  derives  its  force  from  the  voluntary  agreement 
of  the  parties  to  submit  the  matter  to  arbitration.  The 
right  to  litigate  in  court,  and  there  to  have  a  determination 
of  a  matter  in  dispute,  according  to  the  ordinary  course  of 
judicial  procedure,  is  a  sacred  and  substantial  right,  which 
a  party  can,  however,  waive  by  contract.  A  submission  to 
arbitration  is  such  a  contract.  If  this  be  procured  by  fraud, 
it  is,  like  any  other  contract  so  procured,  of  no  force  what- 
ever, and  not  binding  upon  the  party  thus  induced  to  enter 
into  it.  So  far  in  the  course  of  reasoning  necessary  to 
solve  the  question  before  us,  there  could  probably  be  no  di- 
versity of  opinion.  But  in  the  case  in  hand,  it  is  not  pre- 
tended that  the  decision  of  the  arbitrators  was  itself  influ- 
enced by  the  fraud,  and  it  must  also  be  admitted,  in  view 
of  the  fact  that  the  award  was  against  the  present  appel- 
lant, that  he  was  at  least  in  quite  as  good  condition  as  if 
every  fact  falsely  represented,  to  induce  him  to  agree  to  the 
submission,  had  been  strictly  true.  It  is  a  plausible  view 
of  the  case  that  he  was  not  injured  by  the  fraud,  and  can- 
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not,  therefore,  take  advantage  of  it;  but,  in  the  opinion  of 
a  majority  of  the  court,  there  will  be  a  substantial  and  se- 
rious injury  if  the  award  shall  be  held  to  constitute  a  bar 
to  his  action.  He  has,  as  he  alleges,  a  right  to  recover  the 
sum  demanded  in  his  complaint.  This  is  his  undoubted 
right,  in  view  of  the  averments  in  the  pleadings  (which 
must,  on  demurrer,  be  regarded  as  confessed),  unless  the 
award  bars  his  action.  It  will  not  do  to  say  that  this  is  to 
be  regarded  as  not  true,  because  the  award  determined  that 
it  was  not  true.  The  question  is  whether  the  submission 
was  valid.  K  not,  then  the  award  determines  nothing 
which  binds  him ;  and  the  validity  of  the  submission  can- 
not depend  upon  the  nature  of  the  award,  when  fraud  is 
alleged  against  the  submission.  If  the  submission  was,  in 
the  first  instance,  not  binding  upon  the  appellant  because 
of  fraud,  no  award  which  could  subsequently  be  made  un- 
der it  could  impart  validity  to  it,  for  the  reason  that  with- 
out a  valid  submission  the  arbitrators  had  no  authority  to 
make  an  award.  Without  jurisdiction  no  court  can  render 
a  binding  judgment;  without  jurisdiction  arbitrators  can 
make  no  binding  award,  and  a  valid  submission  is  necessary 
to  give  them  jurisdiction.  That  the  submission  bound  the 
appellant  before  the  award  was  made  can  hardly  be  as- 
flerted,  if  the  facts  alleged  in  the  reply  be  taken  as  true. 

In  the  case  before  us,  the  answer  was  in  confession  and 
avoidance,  setting  up  the  submission  and  award  as  a  bar  by 
way  of  estoppel.  To  avoid  a  liability  admitted  otherwise 
to  exist,  it  is  pleaded.  The  reply  is  that  the  submission  was 
procured  by  the  fraud  of  the  defendant,  and  hence  that  the 
award  does  not  bar.  The  question  arising  upon  demurrer 
to  the  reply  well  justifies  the  language  used  by  Lord  Mans- 
field in  Moniefiori  v.  Montefiori^  1  W.  Black.  864:  "No 
man  shall  set  up  his  own  iniquity  as  a  defense,  any  more 
than  as  a  cause  of  action.'^  The  same  principle  was  stated 
by  Lord  Cottsnham  in  Hawkins  v.  Hall^  18  £ng.  Ch.  279, 
that  the  author  of  wrong  who  has  put  a  person  in  a  posi- 
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tion  in  which  he  had  no  right  to  put  him,  shall  not  avail 
himself  of  his  own  wrong. 

If  the  execution  of  the  notes  had  been  independent  of 
the  submission,  and  a  mere  mode  of  securing  the  perfoi-m- 
ance  of  the  award,  the  case  would  have  been  one  of  "fraud 
without  damage,"  which  could  be  of  no  avail  to  avoid  the 
award.  But  the  reply  avers  that  the  fraud  alleged  was  in- 
fluential in  inducing  the  plaintiff  to  execute  the  submission 
itself.  If  the  submission  be  held  binding  upon  him  it  will 
bar  his  right  of  recovery,  and  thus  work  damage.  It  is 
not  sufficient  to  say  he  had  no  right  of  recovery  because 
the  award  so  determines,  and  therefore  he  loses  nothing. 
That  would  be  reasoning  in  a  circle,  the  argument  running 
thus:  "There  was  no  fraud  working  injury,  because  the 
award  was  against  him,  and  the  award  must  stand,  because 
there  was  no  available  fraud  in  procuring  the  submission ; 
the  nature  of  the  award  establishes  the  validity  of  the  sub- 
mission, and  the  validity  of  the  submission  makes  the 
award  conclude  him."  Estoppel,  even  by  judgment  against 
the  party,  and  so  also  by  award,  does  not  proceed  upon 
the  ground  that  the  tribunal  could  not  err,  and  that  having 
adjudged  against  the  party  conclusively  establishes  that  he 
had  no  right  of  action.  Upon  that  ground  it  would  be  con- 
clusive proof  against  him  under  the  general  issue;  but  it 
has  never  been  so  held.  An  estoppel  is  where  a  man  is 
concluded  to  aver  the  truth,  and  when  it  exists  by  award 
or  judgment  it  rests  upon  a  principle  of  public  policy  va- 
riously expressed  and  well  understood.  "  A  man  shall  not 
be  twice  vexed  for  the  same  9ause."  8  Coke  Rep.  61. 
Interest  reipublicce  ut  sit  finis  litium.  But  there  can  be  no 
such  estoppel  unless  the  tribunal  had  jurisdiction,  which, 
in  case  of  an  award,  can  only  be  conferred  by  valid  con- 
sent, and  this  must  be  shown  before  the  award  can  be  held 
to  possess  any  virtue  whatever. 

As  applicable  to  the  present  question,  and  a  very  accurate 
statement  of  the  law  of  the  case,  we  adopt  the  language  of 
a  recent  writer:    "If  the  fraud  be  such  that  had  it  not 
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been  practiced  the  contract  would  not  have  been  made  or 
the  transaction  completed,  then  it  is  material  to  it ;  but  if  it 
be  shown  or  made  probable  that  the  same  thing  would  have 
been  done  by  the  parties,  in  the  same  way,  if  the  fraud  had 
not  been  practiced,  it  cannot  be  deemed  material."  2  Par. 
Con.  770,  5th  ed. 

There  are  innumerable  cases  to  the  effect  that  an  award 
cannot  be  impeached  collaterally.  Many  of  them  are  col- 
lected in  the  valuable  note,  408,  of  Coicen  and  Hilly 
to  2  Phil.  Ev.  400.  But  it  is  there  well  said,  that  all  the 
cases,  as  to  the  conclusiveness  of  awards,  must  bo  under- 
stood with  the  qualilGication  that  the  arbitrators  must  have 
had  jurisdiction.  Id:  401.  It  is  the  submission  which  con- 
fers this  jurisdiction.  If  the  validity  of  the  submission  be 
successfully  attacked,  then  the  jurisdiction  is  wanting,  and 
the  award  falls.  Upon  this  point  there  is  authority  with- 
out conflict.  Bierly  v.  WiUiamSj  5  Leigh  700,  was  an  ac- 
tion upon  an  award.  The  defense  was,  that  the  submission 
was  procured  by  the  fraud  of  the  plaintiff.  It  was  objected 
that  the  question  could  not  be  thus  made  collaterally.  It 
was  said  by  'the  court : 

"  Take  away  the  submission  and  the  arbitrators  are  with- 
out authority,  and  their  a^ard  is  a  void  and  inofficious 
act.  And  this  is  equally  the  case,  whether  there  has  never 
been  even  the  semblance  of  a  submission,  or  that  submission 
has  been  null  and  void  for  whatever  cause,  whether  for  in- 
fancy, coverture  or  fraud.  *  *  *  j  know 
no  authority  which  contravenes  the  right  of  the  party  to 
avail  himself  of  the  defense  before  that  tribunal.  ITo  case 
to  the  contrary  has  been  cited.  *  *  *  ^ 
court  of  law  is  as  competent  to  the  examination  of  it  as  a 
court  of  equity,  and  is  equally  bound  to  see  that  the  very 
foundation  of  the  plaintiff's  demand  is  not  false  and  un- 
sound. If  there  be  no  agreement  to  submit,  there  is  no 
cause  of  action,  and  if  there  be  fraud,  the  agreement  to 
submit  is  void  and  of  no  effect." 

In  the  case  before  us  the  defendant  pleaded,  and  must 
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have  proved,  not  only  the  award,  but  the  agreement  to  snb- 
mit.  It  would  contravene  the  most  elementary  principles 
of  pleading  if  the  plaintifi'  might  not  question  the  validity 
of  the  very  contract  upon  which  the  defendant  rests  his  de- 
fense. 

In  Briiton  v.  WiUiamSy  6  Munf.  453,  'there  was  a  refer- 
ence, by  agreement,  by  rule  of  court,  and  an  award  in  favor 
of  infants.  It  was  held  that  exceptions  to  the  award  should 
have  been  sustained,  because  the  infants  could  have  avoided 
it,  and  so  it  was  not  obligatory  on  the  other  party,  and 
the  judgment  upon  the  award  was  reversed.  So  in  B€J:er 
v.  Lovetty  6  Mass.  78— trespass  by  an  infant — the  defense 
being  accord  and  satisfaction,  and  the  replication  infancy, 
in  holding  the  latter  good  on  demurrer,  the  court  said :  **  If 
he  submit  his  rights  to  arbitration,  he  will  not  be  bound  by 
the  award."' 

Bumsey  v.  Leek^  5  Wend.  20,  was  an  action  upon  a  prom- 
issory note.  Certain  matters  of  diflference  between  a  feme 
covert  and  Bumsey  had  been  by  them  submitted  to  arbitra- 
tion ;  notes  were  made  by  each,  payable  to  the  other,  and 
placed  in  the  arbitrators'  hands ;  that  of  the  party  against 
whom  the  award  should  be,  to  be  reduced  by  credit  to  such 
sum  as  might  be  awarded,  and  then  both  notes  to  be  deliv- 
ered to  the  successful  party.  The  note  sued  on  was  that  so 
made  by  Bumsey,  against  whom  the  award  was,  and  deliv- 
ered in  pursuance  of  the  submission.  It  was  held  that  these 
facts  showed  that  there  was  no  legal  submission,  and  there- 
fore no  authority  to  make  the  award,  and  that  there  could 
be  no  recovery  on  the  note. 

It  has  been  repeatedly  held  that  in  a  suit  upon  a  jadg* 
ment,  certainly  as  conclusive  as  an  award,  want  of  jurisdio> 
tion  in  the  court  which  rendered  the  judgment  may  be 
pleaded  in  bai*.  The  cases  to  this  efiect  are  so  numerous 
that  they  need  not  be  cited  at  large.  Some  of  them  are  col- 
lected in  Homer  v.  Doe,  1  Ind.  130,  where  it  is  said,  '^thttt  it 
may  be  regarded  as  settled,  that  a  judgment  of  any  court, 
in  a  suit  requiring  ordinary  adversary  proceedings,  that  ap- 
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pears  upon  its  face,  or  may  be  shown  by  evidence — in  a 
case  where  it  may  be  shown — to  have  been  rendered  with- 
out jurisdiction  having  been  acquired,  by  notice,  of  the  per- 
son of  the  defendant,  or  without  jurisdiction  of  the  subject- 
matter,  is  void,  and  may  be  treated  as  being  so  when  it 
comes  in  question  collaterally." 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
first  paragraph  of  the  reply. 

Elliott,  J.,  dissenting. — JRice  sued  Loomis  on  an  account 
for  work  and  labor,  &c.  Loomis,  in  his  answer,  set  up  the 
agreement  of  submission  and  award,  set  out  in  the  opinion 
of  Frazeb,  C.  J.,  in  bar  of  the  action,  and  alleged  that  the 
account  now  sued  on  was  presented  by  Sice  before  said  ar- 
bitrators and  settled  in  said  award ;  to  which  Bice  replied, 
in  substance,  that  he  was  induced  to  enter  into  the  agree- 
ment of  submission  and  the  arbitration  referred  to  by  the 
false  and  fraudulent  representation  of  (7.  C.  Loomis  that 
Francis  B.  Loomis,  who,  it  is  alleged,  was  solvent  and  pos- 
sessed of  large  means,  was  a  member  of  the  firm  of  Loomis 
^  Co.,  the  name  in  which  the  note  deposited  with  the  arbi- 
trators to  secure  any  sum  that  might  be  awarded  in  favor 
of  said  Bice  was  executed,  when,  in  truth,  said  alleged  firm 
consisted  of  O.  C  Loomis  alone,  who  was  wholly  insolvent, 
and  that  had  he  known  that  Francis  B.  Loomis  was  not  a 
member  of  said  firm,  he  would  not  have  entered  into  said 
agreement  or  arbitration.  It  further  denies  that  Bice  was 
indebted  in  any  sum  whatever  to  either  C  C.  Loomis  or 
Francis  B.  Loomis.  A  demurrer  was  sustained  to  the  re- 
plication. The  correctness  of  that  ruling  is  the  question 
here. 

It  is  well  settled  that  a  valid  award  extinguishes  the 
original  demand  or  cause  of  action,  and  is  a  bar  to  any 
subsequent  suit  on  such  demand.  This  is  not  controverted. 
An  award,  like  a  judgment  or  decree  in  a  court  of  record, 
is  conclusive  upon  the  parties  in  any  subsequent  contest  in- 
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volving  the  same  matter;  and  it  has  been  repeatedly  held 
by  this  court  that  a  judgment  of  a  court  having  jurisdiction 
of  the  parties  and  of  the  subject  of  the  action  is  conclusive 
upon  the  parties  thereto  and  their  privies,  and  cannot  be 
impeached,  even  for  fraud,  in  a  collateral  suit  where  it  may 
come  in  question.  The  same  rule  is  applicable  to  an  award, 
which  is  a  final  adjudication  and  settlement  of  the  matters 
in  controversy  between  the  parties,  by  a  tribunal  chosen  by 
themselves,  and  to  which  they  have,  by  agreement,  volun- 
tarily subihitted. 

Hough  V.  Beardy  8  Blackf.  158,  was  a  suit  upon  au  award, 
and  on  the  trial  the  defendant,  to  impeach  the  award,  of- 
fered to  prove  certain  misconduct  of  the  arbitrators  iu 
making  it.  It  was  held  that  in  such  a  suit  the  misconduct 
of  the  arbitrators  in  making  the  award  was  no  defense,  for 
the  reason  that  the  award  could  only  be  impeached  for  the 
misconduct  of  the  arbitrators  by  a  suit  in  chancery. 

In  the  case  of  The  Whitewater  Valley  Canal  Co.  v.  Hen- 
dersoUj  3  Ind.  8,  Henderson  sued  on  an  award  made  in  his 
favor  for  the  damages  resulting  to  him  by  the  construction 
of  the  canal  over  his  land.  A  plea  was  filed  alleging  that 
one  JenkSy  the  former  owner  of  the  land,  and  from  whom 
Henderson  derived  title,  had  executed  a  release  to  the  State 
for  the  right  of  way  for  said  canal  over  said  land,  and  of  all 
damages  thereto,  which  release  had  been  filed  in  the  office 
of  the  Secretary  of  State,  as  required  by  law ;  that  said 
Henderson  had  fraudulently  concealed  from  the  canal  com- 
pany the  execution  and  existence  of  said  release  until  long 
after  the  date  of  said  award,  said  company  having  no 
knowledge  that  the  same  had  ever  been  executed.  In  the 
decision  of  the  question  as  to  the  sufficiency  of  the  plea  to 
bar  the  action,  it  was  said  by  Smith,  J.,  in  reference  to  the 
averment  that  Henderson  had  fraudulently  concealed  from 
the  defendant  the  fact  of  the  execution  and  existence  of 
the  release,  that ''  it  is  unnecessary  now  to  decide  whether 
this  averment  adds  anything  to  the  sufficiency  ,of  the  plea, 
though  we  are  of  opinion  that  it  does  not.    It  has  been 
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heretofore  decided  by  this  court,  that,  in  an  action  on  a  judg- 
ment, a  plea  that  the  judgment  was  obtained  by  fraud  is  in- 
sufficient; Hutton  V.  Dentoriy  2  Ind.  644;  and,  also,  that  in 
an  action  on  an  award,  the  award  cannot  be  impeached  for 
misconduct  of  the  arbitrators.  The  proper  remedy,  in 
either  case,  is  by  bill  in  chancery  to  have  the  judgment  or 
award  set  aside.  Hough  v.  Beardy  8  Blackf.  158 ;  Mliott  v. 
Adams y  id.  108." 

The  doctrine  on  this  subject  is  fully,  and,  in  my  judg- 
ment, correctly  stated  in  note  408,  in  2  Phil.  Ev.  400, 
where,  among  other  things,  it  is  said  that  "an  award 
of  arbitrators  decides  the  rights  of  the  parties  as  effec- 
tually as  a  judgment  at  law  or  a  decree  in  chancer}^, 
and  is  as  binding,  until  regularly  set  aside,  or  its  validity 
questioned  in  a  proper  manner.  When  not  made  under  a 
rule  of  court,  it  may  be  annulled  by  a  decree  in  chancery, 
on  a  bill  showing  corrupt  practices  of  the  arbitrators  or 
parties,  or  the  mistake  of  the  former,  or  any  accident  or 
proper  ground  for  a  new  trial  attending  the  case  of  the  los- 
ing party.  But  he  can  never  overleap  it,  treating  it  as  void, 
and  litigate  his  right  anew,  by  commencing  an  action  as  if 
it  had  not  been  made,  and  in  a  collateral  manner  attack  itfl 
validity.     Bidfdey  v  Stewarty  1  Day's  R.  130, 132, 183.'' 

"  That  at  common  law,  the  award  of  arbitrators  regularly 
made,  and  in  relation  to  a  matter  which  might  be  submitted, 
is  conclusive  between  the  same  parties  in  a  contest  involv- 
ing the  same  matter,  is  a  proposition  too  well  settled  to 
need  illustration  by  the  citation  of  authorities."  Shackleford 
V  Furket,  2  Marsh.  435. 

Judgments  may  be  impeached  for  fraud,  by  a  direct  pro- 
ceeding for  that  purpose,  in  the  nature  of  a  bill  in  chan- 
cery, under  our  present  practice,  but  they  are  conclusive 
upon  the  parties  when  brought  in  issue  collaterally.  This 
position  is  fully  sustained  by  authority  and  reason  as  well 
as  sound  public  policy.  Courts  are  organized  to  adja- 
dicate,  try,  and  settle  questions  of  controversy  between 
parties.    Policy  requires  that  a  cause  once  litigated  and  re- 


412  SUPREME  COURT  OF  INDIANA. 

Bioe  e.  Loomis  and  Another. 

duced  to  a  judgment  in  a  court  of  competent  jurisdiction, 
should  there  terminate  and  the  judgment  should  be  condo* 
sive,  unless  reversed  by  an  appellate  court  or  set  aside  for 
some  adequate  reason,  in  a  proper  proceeding  instituted  for 
that  purpose ;  but  if  the  validity  of  a  judgment  may  be 
attacked  by  evidence  aliunde  evety  time  it  may  be  brought 
in  question  collaterally  in  some  other  suit,  there  would  be 
no  end  to  litigation.  The  sanctity  and  conclusive  character 
of  judgments  would  be  destroyed,  and  they  would  cease  to 
be  respected  as  the  final  settlement  of  controversies. 

Arbitration  is  but  another  mode  of  settling  disputes.  The 
parties,  instead  of  appealing  to  an  organized  court,  by  mu- 
tual agreement  create  a  forum  for  themselves,  and  select 
their  own  judges,  who  are  called  arbitrators,  for  the  trial  of 
the  matters  in  dispute  between  them,  and  the  award  made 
by  them,  upon  the  matters  so  submitted,  is,  as  we  have 
seen,  as  conclusive  upon  the  parties  as  a  judgment  rendered 
by  a  court  of  competent  jurisdiction.  The  award  may  be 
impeached  in  the  same  manner  as  a  judgment;  but  the 
same  reasons  of  justice  and  of  public  policy  which  forbid 
that  a  judgment  should  be  attacked  collaterally,  apply  with 
equal  force  to  an  award,  and  that  such  is  the  law,  both  in 
England  and  in  this  country,  is  clearly  shown  by  the  au- 
thorities. Elmmdorf  v.  Harris^  6  Wend.  616;  same  case, 
23  Wend.  628 ;  Preston  v.  Whitcowb,  11  Verm.  47. 

I  am  not  unmindful  of  the  fact  that  it  was  said  in  Carson 
V.  Early  wine,  14  Ind.  266,  that,  "  beyond  doubt,  under  our 
present  practice,  all  objections  that  could  be  successfully 
urged,  either  at  law  or  in  chancery,  against  an  award,  may 
now  be  made  in  a  suit  upon  it."  There  the  suit  was  on  the 
award,  and  the  answer  alleged  misconduct  and  fraud  on  the 
part  of  the  arbitrators.  It  is  admitted  in  the  opinion  in 
the  case  that,  at  common  law,  such  a  defense  was  unavaila- 
ble, and  the  party  would  have  been  compelled  to  seek  his 
relief  in  chancery.  The  opinion  is  based  on  the  change  of 
practice  under  the  code.  The  question  is  not  discussed. 
The  proposition  is  simply  announced,  in  the  language  above 
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quoted,  and  then  it  is  said :  *<  But  this  topic  need  not  be 
pursued,  as  no  evidence  in  support  of  the  allegations  in  the 
answer  was  offered  on  the  trial,  and  the  submission  and 
award,  which  were  not  denied,  but  which  were  nevertheless 
proved,  made  out  a  frima  fade  case  for  the  plaintiff."  It 
may  be  conceded  that  the  proposition  as  stated  is  substan- 
tially correct.  The  code  abolishes  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  provides  that  the  de* 
fendant  may  set  forth  in  his  answer  as  many  grounds  of 
defense,  whether  legal  or  equitable,  as  he  shall  have.  And 
where  the  action  is  brought  upon  the  awftrd  it  becomes  the 
direct  subject  of  litigation,  and,  if  impeachable  for  fraud,  I 
do  not  doubt  the  right  of  the  defendant,  under  the  code,  to 
set  up  the  fraud  in  an  answer  in  the  nature  of  a  bill  in 
equity,  or  a  cross-complaint,  and  ask  to  have  it  set  aside. 
Such  an  answer,  under  the  code,  would  be  in  the  nature  of 
an  original  bill  in  chancery,  and  would  perform  the  same 
office  under  the  present  practice  as  would  have  been  per- 
formed by  a  bill  in  equity  under  the  old,  and,  if  successful, 
the  court  in  its  final  judgment  should  set  aside  the  award 
as  fraudulent.  The  same  defense,  with  the  same  result, 
might,  under  the  code,  be  made  in  an  action  on  a  judg- 
ment impeachable  in  equity  for  fraud.  But  here  the  action 
is  not  brought  on  the  award,  but  on  an  account,  which — 
and  not  the  award — is  the  subject  of  litigation. 

The  complaint  is  silent  as  to  the  award,  and  seeks  to  re- 
cover a  judgment  on  the  account  only.  The  award  is  not 
set  up  as  a  set-off,  nor  is  any  affirmative  relief  demanded  on 
it.  It  is  set  up,  in  connection  with  other  averments,  as  a 
bar  to  the  action  on  the  account,  by  showing  that  the  same 
demand  was  passed  upon  and  settled  by  the  arbitrators  and 
concluded  by  the  award.  The  plaintiff  might,  under  our 
present  practice,  have  filed  his  complaint  to  set  aside  the 
award,  and  at  the  same  time  have  asked  a  judgment  on  the 
account  The  award  is  valid  on  its  face,  it  is  not  void,  even 
though  fraudulent,  but  only  voidable,  and  he  cannot  over- 
leap it,  ^'treating  it  as  void,  and  litigate  his  rights  anew, by 
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commenciDg  an  action  as  if  it  had  not  been  made,  and  in  a 
collateral  manner  attack  its  validity."  Such  a  practice 
would  tend  to  confusion,  and  lead  to  the  most  pemicioiis 
consequences.  Where  the  answer  contains  new  matter, 
the  plaintiff  may  reply  any  new  matter  thereto  not  incon- 
sistent with  the  complaint.  But  the  original  cause  of  ac- 
tion is  merged  in  the  judgment  or  award,  until  it  is  set 
aside  for  the  fraud.  The  judgment  or  award  is,  therefore, 
a  good  bar  to  the  action  for  the  same  cause,  so  long  as  it 
remains  in  force.  And  the  plaintiff  by  suing  on  the  origi- 
nal cause  of  action,  without  attacking  the  award  in  his 
complaint,  and  then  attacking  it  in  the  replication,  makes 
the  latter  inconsistent  with  the  complaint.  It  must  be  borne 
in  mind,  that  the  award  is  not  pleaded  as  a  set-off,  nor  is 
any  affirmative  relief  asked  upon  it.  It  had  been  performed 
by  JiicCy  and  is  set  up  as  a  bar  to  the  action,  simply  because 
the  account  sued  on  had  been  litigated  and  settled  in  the 
urbitration. 

It  seems  to  me  equally  clear  that  Mice  was  not,  in  any 
manner,  injured  by  the  alleged  fraud,  and  has  nothing, 
therefore,  to  complain  of.  If  a  fraud  was  practiced  as  al- 
leged, it  was  a  <*  fraud  without  damage,"  and  it  is  well  set- 
tled that  fraud  to  bo  available,  as  a  ground  of  relief,  must 
have  worked  an  injury  to  the  party  setting  it  up.  Here  the 
alleged  fraud  had  no  relation  to  the  controverted  matters 
submitted  to  the  arbitrators,  nor  to  the  conduct  of  (7.  C. 
Loomis  on  the  trial,  nor  to  the  conduct  of  the  arbitrators  in 
making  the  award.  It  is  not  claimed  by  J^e  that  he  did 
not  have  a  fair  and  impartial  trial.  It  is  true,  that  he  al- 
leges he  did  not  owe  either  of  the  Loondsf  anything,  bat 
that  averment,  of  itself,  amounts  to  nothing.  The  ques- 
tion of  his  indebtedness  was  submitted  to  the  arbitrators, 
who  found  against  him,  and  that  finding  is  in  nowise  im- 
peached, and  must  be  presumed  correct.  It  is  not  pretended 
that  the  decision  of  the  arbitrators  was,  or  could  be,  in  any 
manner  influenced  by  the  alleged  fraud.  The  representa- 
tions complained  of  related  alone  to  the  security  of  the  note 
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executed  by  *^  Loomis  ^  Co."  to  be  delivered  to  Bice  in  the 
event  the  arbitrators  found  in  his  favor,  but  as  that  finding 
was  against  him,  how  can  it  be  said  that  he  was  injured  ? 

The  proper  rule,  in  cases  like  this,  to  test  the  question 
of  injury,  I  conceive  to  be  this:  Is  the  party  placed  in  a 
worse  condition  by  the  false  representation  than  he  would 
have  been  had  the  representation  been  true?  Tested  by 
this  rule,  it  is  evident  that  no  injury  resulted  to  Mice  by  the 
alleged  fraud,  and  hence  he  has  nothing  to  complain  of. 

But  it  is  said  that  the  alleged  fraud  rendered  the  submis- 
sion void,  and  that  the  award  is  therefore  void  for  want  of 
jurisdiction  in  the  arbitrators.  This  is  simply  begging  the 
question.  It  must  be  conceded  that  a  void  submission  con- 
fersiio  jurisdiction  on  the  arbitrators  named  therein ;  but 
the  question  whether  the  submission  in  this  case  was  ren- 
dered void  by  the  false  representations  complained  of,  is 
the  very  question  in  controversy,  and  which,  in  my  opinion, 
should  be  answered  in  the  negative.  ^ 

The  false  representation  as  to  who  constituted  the  finn 
of  ** Loomis  ^  Co."  at  most  only  rendered  the  agreement 
of  submission  voidable,  not  absolutely  void;  and  as  the 
parties  went  to  trial  and  suffered  the  award  to  be  made 
under  it,  it  could  not  afterwards  be  avoided  by  RicCy  unless 
it  appeared  that  he  was  injured  by  the  alleged  fraud,  and 
as  he  was  not  so  injured,  he  cannot  avoid  the  award. 

•I  cannot,  therefore,  concur  in  the  opinion  of  the  majority 
of  my  brother  judges. 

D.  D.  Pratt  and  D.  P.  Baldwin^  for  appellant. 

E.  WaUcer^  for  appellees. 
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E.AILBOAD  Company. 

Judge  Pro  Tex. — A  judge  called  to  preside,  under  the  act  of  185-51,  at 
the  trial  of  a  cause,  in  the  place  of  another  judge  who  is  disqualified,  dc- 
riyes  his  power  from  the  statute,  and  not  from  the  notice  given  to  him  bj 
the  disqimlified  judge.  The  object  of  the  notice  is  simply  to  secure  the 
attendance  of  a  competent  judge,  and  the  notice  is  not  part  of  the  record. 

APPEAL  from  the  Kiiox  Circuit  Court. 

« 

Elliott^  J. — ^This  was  a  suit  instituted  in  1863,  by  The 
Evaiisville^  Indianapolis  and  Cleveland  Straight  Line  Sailroad 
Co,  against  Benjamin^  Blythe  and  JDe  Wolf.  The  complaint 
alleges,  in  substance,  that  in  1859,  and  prior  thereto,  the 
plaintift'  was  the  payee  and  owner  of  a  large  number  of 
promissory  notes,  which  are  described,  and  on  which  in- 
terest had  accrued  to  the  amount  of  $2,000 ;  that  said  notes 
fell  into  the  hands  of  Henry  D.  AlliSy  the  vice  president  of 
said  railroad  company,  who,  without  any  authority  of  law 
or  of  the  plaintiff',  and  without  any  consideratioh  whatever, 
indorsed  them  in  blank ;  that  said  notes  had  fallen  into  the 
hands  of  the  defendant  Benjamin^  who  claimed  to  be  the 
owner  thereof,  and  had  placed  them  in  the  hands  of  said 
Blythe  and  De  Wolf  for  collection,  who  were  threatening  to 
collect  the  money  due  thereon  for  the  benefit  of  said  Bejffa- 
min;  that  the  indorsement  of  said  notes  was  fraudulent 
and  void  as  to  the  plaintiff',  who  was  still  the  legal  owner 
thereof  and  entitled  to  their  possession.  Prayer  that  the 
defendants  be  required  to  deliver  the  notes  to  the  plaintifi"; 
that  the  indorsements  thereon  be  cancelled,  and  the  de- 
fendants perpetually  enjoined  from  collecting  the  same  for 
the  use  or  benefit  of  said  Benjaminy  and  for  general  relief. 

At  the  February  term  of  the  court,  1864,  Blythe  filed  an 
answer  denying  the  allegations  of  the  complaint.  At  the 
succeeding  August  term,  the  death  of  Blythe  was  suggested 
of  record,  and  leave  was  given  the  plaintiff  to  amend  the 
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complaint,  and  the  cause  was  continued.  The  plaintift' filed 
a  supplemental  complaint  by  way  of  amendment,  alleging 
the  death  of  Blythe^  testate,  the  publication  of  his  will,  and 
the  grant  of  letters  testamentary  to  Thomas  E.  Garvin y  the 
executor  named  in  the  will,  praying  that  Garvin^  as  such 
executor,  be  made  a  party  defendant,  and  averring  that  a 
large  portion  of  the  notes  referred  to  in  the  complaint  had 
gone  into  the  hands  of  Garvin^  as  such  executor,  and  also 
tho  sum  of  $2,000,  the  proceeds  of  others  of  said  notes 
collected  by  said  Blythe  in  his  lifetime.  It  further  avers 
that  the  sum  of  $1,500  had  also  been  collected  on  said  notes 
by  the  defendant  DeWolfj  which  sum  wqs  still  in  his  hands. 

At  the  August  term,  1865,  the  judge  of  said  court,  hav- 
ing previously  been  engaged  as  counsel  in  the  case,  declined 
to  preside  at  the  trial  thereof.  The  cause  was  thereupon 
set  for  trial  at  a  special  term  of  the  court  "  to  be  held  at 
the  court  house  in  Vincennes  on  the  third  Monday  of  No- 
vember  (then)  next,  before  some  disinterested  judge  who 
would  bo  called  to  preside  at  the  trial  of  causes  at  said  spe- 
cial term."  Tho  special  term  was  held  at  the  time  ap- 
pointed by  David  T.  Lairdy  judge  of  the  Court  of  Common 
Pleas  for  the  third  district. 

The  defendants  appeared  at  said  term,  and  De  Wolf  and 
Benjamin  demurred  to  tho  complaint.  The  demurrer  was 
overruled,  and  the  defendants  then  filed  an  answer  in  three 
paragraphs,  upon  which  issues  were  formed. 

By  agreement  of  the  parties,  the  cause  was  submitted  to 
the  court  for  trial  without  a  jury.  The  court  found  as  fol- 
lows, viz :  "  that  the  notes,  in  the  complaint  herein  men- 
tioned, were,  at  the  time  of  their  execution  respectively, 
and  still  are,  the  property  of  the  plaintiff*;  that  the  pro- 
perty in  said  notes,  as  aforesaid,  did  not  pass  out  of  the 
plain tiflT  by  the  indorsement,  or  pretended  indorsement  on 
the  same,  and  delivery  thereof  referred  to  in  the  complaint. 
The  court  also  finds  that  the  defendant  William  P.  Bevja- 
min  is  not  now,  nor  has  he  been,  tho  bona  fde  holder  or 
Vol.  XXVin.— 27 
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owner  of  said  notes.    The  court  also  finds  that  the  pluntiff 
is  entitled  to  a  return  of  said  notes,  or  to  the  proceeds 
thereof  in  cases  in  which  any  of  them  have  heen  collected. 
The  court  also  finds  that,  since  the  commencement  of  this 
suit,  and  since  the  temporary  restraining  order  herein  was 
granted,  an  agreement  was  entered  into  between  the  par- 
ties, by  which  the  said  James  E.  Blythe  and  WWiam  M.  De- 
Wolf  ^  as  the  attorneys  of  their  co-defendant  Benjamin^  were 
to  proceed  with  the  collection  of  said  notes,  or  such  portion 
of  them  as  might  be  convenient,  and  hold  the  proceeds  of 
the  same,  subject  to  the  order  of  this  court  in  this  cause. 
The  court  also  finds  that  there  was  in  the  hands  of  the  said 
James  E.  Blythe^  attorney  as  aforesaid,  at  the  time  of  his 
death,  as  the  proceeds  of  a  portion  of  said  notes  collected 
under  said  agreement,  the  net  sum  of  |1,355,  after  deduct- 
ing all  ofisets  and  counter-charges  due  to  the  said  Mythcj 
and  that  sum  of  money  is  now  in  the  hands  of  the  said 
Thomas  E.  Garvin^  executor  of  the  last  will  and  testament 
of  the  said  Jamjes  E.  Blythe^  who  is  now  deceased,  subject 
to  the  order  of  this  court  herein.    The  court  also  finds  that 
there  is  a  sum  of  money  in  the  hands  x>f  the  defendant 
De  Wolf^  attorney  as  aforesaid,  as  the  proceeds  also  of  a 
portion  of  said   notes,  also  collected  under  said  agree- 
ment, but  the  court  is  unable,  from  the  testimony,  to  aooer- 
tain  the  true  amount  of  the  same." 

The  defendants  moved  the  court  for  a  new  trial,  for  the 
reasons  that — 

1.  The  finding  by  the  court,  of  the  facts  in  the  case,  h 
contrary  to  the  evidence. 

2.  The  finding  by  the  court  of  the  facts  is  contrary  to 
!aw  as  well  as  the  evidence. 

The  court  overruled  the  motion,  and  rendered  judgment 
for  the  plaintifi'  on  the  finding.    The  defendants  appeal. 

The  first  objection  to  the  proceedings,  urged  by  the  ap- 
pellants, relates  to  the  legality  of  the  court  by  which  the 
•case  was  tried.  It  is  claimed  that,  though  the  record  shows 
ilhat  the  case  was  not  tried  by  the  judge  of  the  circuit,  it 
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does  not  show  a  trial  before  any  other  judge  legally  antlior- 
ized.  The  record,  however,  does  not  sustain  the  position. 
We  have  seen  that  the  circuit  judge,  having  been  of  coun* 
eel,  declined  to  try  the  case,  and  set  it  for  trial  at  a  special 
term  of  the  court  to  commence  on  the  8d  Monday  of  No- 
vember^ 1865.  The  record  in  the  case  is  badly  made  up.  In 
setting  out,  in  the  complete  record,  the  first  proceedings 
had  in  the  cause  at  each  term,  the  clerk  should  state  before 
whom  the  court  is  held.  This  is  not  done  in  that  part  of 
the  record  in  which  the  proceedings  of  the  special  term,  at 
which  the  cause  was  tried,  are  set  out,  but  the  record  com- 
mences with  the  following  statement:  "At  a  special  terra 
of  the  Knox  Circuit  Court,  held  at  the  court  house  in  Vin- 
cerweSy  Knox  county,  Indiana^  pursuant  to  an  order  of  court, 
and  notice  given  as  required  by  the  said  order,  commenc- 
ing on  tho  20th  day  of  November ^  1865,  being  the  third  Mon- 
day in  November^  1866,  before  the  Hon,  David  T.  Lairdy 
judge  of  the  Court  of  Common  Pleas  of  district  number 
three,  in  the  State  of  Indiana^  the  following  proceedings 
were  had,  to-wit."  This  statement  can  only  relate  to  the 
proceedings  of  the  special  term,  as  all  the  others  occun*ed 
prior  to  its  date.  This  is  not  a  case  in  which  the  judge 
presiding  should  have  a  special  appointment. 

The  regular  judge  of  the  court  being  incompetent  to  try 
the  cause,  it  was  his  duty  to  fix  the  time  for  trial,  and  notify 
some  other  judge  thereof,  who  is  required  by  the  statute  to 
attend  at  the  time  and  place  appointed,  and  to  hold  the  court. 
The  statute  makes  any  other  judge  of  a  court  of  record 
competent  to  preside.  He  derives  his  power  from  the  stat- 
ute, and  not  from  the  notice  given  him  by  the  disqualified 
judge.  The  object  bf  the  notice  is  simply  to  secure  the  at- 
tendance of  a  competent  judge,  and  the  notice  is  not  a  part 
of  the  record.    2  G.  &  H.,  §§  1,  2  and  8,  p.  9. 

It  is  also  claimed  that  the  notes  in  controversy  were  pay- 
able at  a  chartered  bank  in  this  State,  and  were  therefore^ 
governed  by  the  law  merchant,  and  being  indorsed;  weife  pro- 
tected in  the  hands  of  Benjamin^  a  bona  fide  holder,  and  that 
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the  finding  of  tho  court  was  therefore  contrary  both  to  the 
law  and  the  evidence.  But  the  court  found  that  Benjamin 
was  not  a  bona  fide  holder  of  the  notes,  and  we  cannot  say 
that  the  evidence,  which  is  in  the  record,  does  not  sastain 
that  finding.  The  notes  were  indorsed  by  Allis  who  was 
the  vice-president  of  the  company.  The  indorsements  were 
signed  thus :  "  IT.  D.  AUis,  V.  P.,  att'y  in  fact  for  J.  Smithy 
President."  And  it  is  very  clear,  from  the  evidence,  that 
neither  the  president  or  vice-president  had  any  authority  as 
such,  or  otherwise  from  the  company,  to  make  the  indorse- 
ments. The  evidence  shows  that  the  notes  in  controversy 
were  executed  by  various  peraons  residing  at  dififerent 
points  along  the  line  of  the  railroad,  or  in  different  counties 
through  which  the  road  was  located ;  that  E.  S,  Alford  was 
one  of  the  contractors  for  the  construction  of  the  road,  and 
because  his  business  led  him  to  pass  along  the  lino  thereof, 
the  notes  in  controversy,  with  many  others,  were  placed  in 
his  hands  for  collection,  and  for  no  other  purpose.  The 
vice-president  of  the  company,  however,  before  delivering 
the  notes  to  Alford,  indorsed  them  in  the  manner  stated. 
Benjamin  was  the  brother-in-law  of  E,  S.  Alford  and  N.  R 
Alfordj  both  of  whom  were  contractors  on  the  railroad 
Benjamin  and  the  Alfords  all  resided  in  the  State  of  Connee- 
ticut 

Benjamin  claims  that  the  Alfords  were  indebted  to 
him  over  $13,000  for  money  loaned  them,  evidenced 
by  three  promissory  notes,  all  dated  January  1, 1857.  In 
1858,  he  commenced  suit  on  the  notes  in  the  city  of  Nac 
York,  and  recovered  judgment  thereon  against  both  the 
Alfords.  Sometime  subsequent  to  the  recovery  of  the  judg- 
ment, Benjamin  testifies  that  the  notes  in  controversy  were 
sent  to  him  by  his  attorneys  in  New  York,  as  a  payment  on 
said  judgment,  but  how  the  notes  were  procured,  or  from 
whom,  he  did  not  know;  that  he  had  not  credited  the 
judgment  therewith,  nor  authorized  his  attorney  to  do  so. 
One  of  the  notes  in  controversy,  and  the  indorsement  there- 
on, is  set  out  in  the  record  as  a  specimen  of  the  whole.    It 
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is  payable  at  the  Crescent  City  Bankj  but  the  indorsement 
bears  date  after  the  maturity  of  the  note.  The  evidence 
shows  that  the  greater  number,  though  not  all,  of  the  notes 
were  payable  in  bank,  but  as  they  were  placed  in  AlforcTs 
possession  for  collection  only,  it  may  be  reasonably  inferred 
that  they  had  all  matured  before  they  were  indorsed. 

We  think  the  finding  of  the  court  is  sustained  by  the  ev- 
idence. The  demurrer  to  the  complaint  was  correctly  over- 
ruled. The  supplemental  complaint  made  Garvin^  the  ex- 
ecutor of  Mythcj  a  defendant.  No  order  of  the  court  for 
that  purpose  was  necessary,  and  as  we  understand  the  rec- 
ord it  shows  that  he  appeared  and  joined  in  the  answer. 

The  judgment  is  affirmed,  with  costs. 

J.  G.  JoneSy  J.  Davis,  S.  K  Perkins  and  L.  Jordan^  for 
appellants. 

W.  E.  Niblack  and  W.  H.  DeWolf^  for  appellee. 


DiJPOUR,  Executor,  &c.,  t;.  Dufour  and  Othei'S. 

Decedents'  Estates.— Settlsmeivt. — By  the  term  "  final  settlement/'  as 
used  in  section  116  of  the  act  for  the  settlement  of  decedents'  estates,  is 
not  meant  merely  an  ascertainment  of  the  final  balance  of  cash  in  the 
hands  of  an  executor  or  administrator ;  it  comprehends,  also,  a  payment 
of  that  balance  so  as  to  leave  nothing  to  be  done  to  complete  the  execu- 
tion of  his  trust. 

Same. — Payment  into  Court. — An  executor  or  administrator  has  no  au- 
thority to  pay  a  balance  in  his  hands  into  the  court,  except  in  pursuance 
of  an  order  of  the  court 

Same. — Interest  on  Money. — An  executor  or  administrator  cannot  be 
charged  with  interest  on  moneys  collected  by  him,  merely  because  he  has 
not  reported  them  or  paid  them  into  the  court,  where  there  has  been  no 
order  of  the  court  requiring  him  to  do  40. 

Sake. — Mere  delay  in  closing  the  administration  of  an  estate,  when  it  does 
not  appear  to  have  been  needless,  though  accompanied  by  demands  of  the 
executor  for  credits  which  the  court  properly  disallows,  will  not  justify 
the  court  in  charging  him  with  interest  on  balances  in  his  hands. 
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Sahb. — Leoateks. — When  ftn  ezeoutor  has  improper!/  kept  the  legatee* 
out  of  the  use  of  their  moneji  he  is  liable  for  interest  thereon,  and  mere 
delay  in  settling  the  estate  is  sometimes  jMrima  fat^t  cTidenee  of  his  hav^ 
ing  done  so. 

Same. — But  where  an  estate  is  large,  consisting  (  as  in  tJie  present  ease  )  of 
real  estate,  directed  to  be  subdiTided  into  town  lota  and  sold,  and  ihe 
proceeds  collected,  and  of  choses  in  action  to  be  collected  in  seYcral  eoim- 
ties,  and  where  ( as  in  the  present  case  )  the  executor  has,  jears  before 
the  final  settlement  of  the  estate,  paid  out  to  the  legatees  yerj  nearlj  tb« 
whole  of  their  shares,  such  delay  is  not  shown. 

APPEAL  from  the  Switzerland  Circuit  Court. 

Frazer,  C.  J. — This  is  an  appeal  by  an  executor  from  the 
order  of  the  court  below,  made  on  final  settlement  of  the 
estate  of  the  testator.  In  July^  1862,  before  this  order  was 
entered,  the  appellant  had  made  what  purported  to  be  a 
final  report  of  his  proceedings  as  executor,  upon  the  basis 
of,  and  according  to  which  he  proposed  to  make  fina)  set- 
tlement. Some  of  the  appellees,  who  were  interested  as 
legatees,  appeared  and  made  specific  objections  in  writing, 
and  thereupon  the  court  charged  the  executor,  in  addition 
to  the  amount  with  which  he  had  charged  himself,  the  sum 
of  $500  for  interest,  and  allowed  him  $275  for  services,  in 
addition  to  the  credit  which  he  had  claimed  therefor.  It 
further  found  the  balance  in  his  hands,  and  ordered  final 
settlement  of  the  estate,  and  that  the  amount  so  declared  id 
his  hands  should  be  paid  out,  according  to  the  directions  of 
the  will,  to  the  legatees.  The  money  found  in  bis  hands 
was  not  paid  into  court,  nor  to  the  legatees,  as  ordered. 
One  year  later,  there  having  been  no  order  discharging  the 
executor,  the  same  legatees  who  had  made  objections  to  the 
final  report,  again  appeared,  and,  by  leave  of  court,  filed 
further  objections  in  writing.  The  executor  thereupon  ap- 
peared, and  the  matter  was  continued  until  the  next  term, 
when  he  demurred  to  the  exceptions.  Some  other  novel 
proceedings,  not  necessary  to  notice,  were  had,  when  the 
executor  applied  to  correct  his  final  report  in  certain  par- 
ticulars which  were  set  forth  in  a  written  application,  to- 
gether with  the  facts  relating  thereto.  After  thiB,  the  appet 
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lee  Mcdin  came,  claiming  to  be  the  assignee  of  a  legatee  who 
had  not  appeared,  and  asked  leave  to  join  in  the  pending 
controversy,  which  was  allowed  by  the  court ;  and  there- 
upon he  also  filed  written  exceptions  to  the  final  report  of 
the  executor.  The  executor  objected  to  re-opening  the  mat- 
ter, but  he  was  overruled.  He  afterwards  filed  an  amend- 
ment to  his  final  report.  Then  followed  divera  written 
pleadings,  not  necessary  to  notice,  and  finally,  in  1866,  the 
court  adjudged  the  matter,  charging  the  executor  with  in- 
terest upon  balances  unaccounted  for  by  each  current  re- 
port, from  the  date  thereof  until  the  succeeding  report,  and 
crediting  him  with  interest  on  sums  by  those  reports  shown 
to  have  been  paid  out,  from  the  date  of  the  report  showing 
such  payments  until  the  next  current  report,  thus  making 
the  balance  at  each  report  the  basis  upon  which  interest 
was  computed  until  the  next.  As  there  were  seven  reports, 
a  corresponding  number  of  rests  were  made  in  the  compu- 
tation, thus  compounding  the  interest,  which  was  computed 
until  the  date  of  the  order  now  before  us  on  appeal.  As 
those  several  reports  did  not  disclose  any  payments  to  leg- 
atees, though  large  payments  of  that  kind  had  been  made, 
of  course  interest  was  calculated  and  compounded  upon  a 
much  greater  sum  than  was  actually  in  the  hands  of  the 
appellant.  The  credit  allowed  for  such  payments  was  as- 
ceilained,  not  by  computing  interest  with  the  same  rests  aa 
against  the  executor,  as  should  have  been  done,  but  with 
only  one  rest — at  the  date  of  the  final  report.  The  execu- 
tor was  himself  a  legatee,  and  the  proceeds  of  the  estate 
were  to  be  equally  divided  between  himself  and  his  three 
brothers,  but  the  shares  of  two  of  the  brothers  were  to  be 
held  by  the  appellant  in  trust  for  their  use  and  benefit. 

It  is  contended  that  the  action  of  the  court  in  Julyj  1862, 
upon  the  report  then  presented,  was  a  final  settlement,  and 
not  having  been  appealed  from,  could  only  be  opened  for 
re-examination  on  account  of  fraud  or  mistake,  and  that 
as  this  was  not  alleged,  the  subsequent  action  of  the  court 
was  erroneous.    This  is  undoubtedly  so,  after  the  proceed- 
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iDgs  of  the  court  in  the  settlement  of  an  estate  have  come 
to  a  final  termination.    2  Q.  &  H.,  §  116,  p.  518.    WLether 
the  final  settlement  contemplated  by  the  statute  cited,  re- 
fers only  to  cases  where  the  executor  has  been  dischargt^d, 
as  having  fully  performed  his  trust,  must  now  be  decided. 
This  was  not  a  suit  to  set  aside  a  final  settlement.     The 
proceedings  were  conducted  upon  the  idea  that  the  estate 
was  still  open.    The  appellant  had  not  performed  the  order 
of  1862,  by  paying  the  money  as  directed.    By  the  words 
"  final  settlement,"  as  used  in  section  116  of  the  act,  which 
it  is  there  declared  shall  not  be  re-opened  except  by  appeal, 
or  for  fraud  or  mistake,  we  do  not  understand  the  mere 
a8cei*tainment  of  the  final  balance  of  cash  in  the  hands  of 
an  executor  or  administrator.    We  think  that  a  payment 
of  that  balance  is  also  included,  so  that  nothing  shall  re- 
main to  be  done  by  him  in  his  fiduciary  capacity,  and 
he  may  be  fully  discharged  from  his  trusts,  as  having 
completely  performed  them.    The  words  admit  of  this 
signification,  and  it  is  obvious  that  by  adopting  it,  some 
mischiefs  otherwise  imminent  will  often  be  avoided,  and 
that  a  better  protection  will  be  afforded  to  distributees,  leg- 
atees and  creditors,  many  of  whom  are  apt,  by  reason  of 
infancy,  to  be  unable  to  protect  themselves.    They  are  not 
required  to  be  notified  of  the  time  at  which  such  matters 
will  be  attended  to.    Accounts  are  often  voluminous  and 
complicated,  so  that  there  is  great  danger,  at  best,  that  the 
courts,  with  all  the  facts  before  them,  may  commit  errors  for 
which  there  will  be  no  remedy.  A  mere  error  of  law,  not  ap- 
parent on  the  record,  though  it  might  sacrifice  much,  would 
perhaps  be  beyond  the  reach  of  any  relief  within  the  power 
of  the  courts  to  give.     Camper  v.  Hayethj  10  Ind.  528.    So 
long  as  the  proceedings  are  in  Jieriy  it  ought  to  be  in  the 
power  of  the  court,  either  upon  its  own  motion,  or  at  the 
suggestion  of  those  interested,  to  correct  what  has  been 
done  amiss,  that  the  mischiefs  which  we  have  suggested, 
and  all  others  so  liable  to  occur  in  ex  parte  proceedings, 
may  as  far  as  possible  be  finally  avoided.  In  construing  this 
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Btatote  as  wo  do,  to  avoid  unjust  consequences,  where  its 
language  would  as  well  admit  of  the  interpretation  for 
which  the  appellant  contends,  we  are  well  supported  by  au- 
thority. Domat  10 ;  The  Ur^Ued  States  v.  Fisher,  2  Cranch 
858 ;  Garth.  184. 

Our  statute  concerning  the  settlement  of  decedents'  es- 
tates contained  requirements,  now  repealed,  which  it  is  be- 
lieved might  be  usefully  adopted  by  the  courts  in  practice. 
They  were,  that  the  executor  or  administrator  should,  at 
the  next  term  after  the  collection  of  any  money  of  an  estate, 
report  the  fact,  stating  from  whom  it  was  received,  and  the 
nature  of  the  demand  therefor,  and  that  he  should  also  show 
by  his  own  affidavit  that  no  money  not  so  reported  had 
been  collected;  that  where  the  amount  of  cash  thus  shown 
to  be  in  his  hands  should  exceed  (50,  the  court  should  or- 
der that  it  be  paid  into  court,  so  that  if  deemed  best  the 
court  might  order  it  to  be  loaned  for  a  short  period;  and 
that  if  such  report  was  not  voluntarily  made,  the  court 
should  forthwith  require  it,  and  if  not  then  done,  should 
at  once  remove  the  executor  or  administrator.  2  Q.  &  H., 
§§  105,  106,  107,  p.  615.  These  were  very  important 
provisions,  and  if  complied  with,  there  would  be  Uttle 
opportunity  to  delay  creditors  and  keep  the  estate  open  for 
the  purpose  of  speculation  upon  its  substance. 

It  will  be  observed,  however,  that  there  is  no  authority 
of  law  to  pay  the  money  into  court,  in  the  absence  of  an 
order  to  that  effect,  and  should  it  be  done,  it  is  probable 
that  the  executor  or  administrator  would  still  be  responsi- 
ble for  it.  As  there  was  no  such  order  of  court  in  this  case, 
the  mere  fact  that  it  was  not  so  paid  into  court  was  not  a 
failure  of  duty,  and  afforded  no  ground  for  charging  the 
appellant  with  interest.  Nor  do  we  think  that  the  simple 
failure  to  report  collections,  in  the  absence  of  any  rule  or 
order  of  the  court  requiring  it,  was  such  disregard  of  duty 
as  would  make  him  liable  for  interest.  We  know  of  no 
case,  and  we  have  examined  many,  which  would  justify  the 
enforcement  of  so  rigid  a  rule.    The  liability  for  interest  in 
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this  case  depends  mainly  upon  the  evidence  which  was  pro- 
duced to  the  court  below  upon  the  subject,  aside  from  the 
facts  which  appeared  of  record,  and  of  which  the  court 
could  judicially  take  notice  in  this  controversey.  That  ev- 
idence IS  in  the  record,  and  though  very  voluminous,  \vc 
have  taken  the  pains  to  examine  it  with  some  cure. 

The  estate  was  large.  Real  estate  was  required  by  the 
will  to  bo  laid  out  in  town  lots  and  sold,  and  the  proceeds 
collected.  About  ten  years  elapsed  from  the  date  of  the 
letters  testamentary  until  the  executor  ^oposed  to  make 
final  settlement.  During  that  period  he  had  made  and  filed 
six  accounts  current,  the  last  in  Aprils  1859.  Xo  evidence 
was  produced  tending  to  show  that  collections  could  have 
been  more  rapidly  made,  nor  that  there  was  any  considera- 
ble delay  in  presenting  the  matter  of  the  estate  for  final  set- 
tlement after  it  was  ready  therefor.  Nor  was  there  the  slight- 
est evidence  that'the  executor  had  made  any  profit  out  of  the 
funds  of  the  estate,  or  that  he  had  used  them  or  mingled 
them  with  his  own,  but  exactly  the  contrary  appeared. 
There  was  merely  the  delay  in  closing  the  estate,  which  did 
not  appear  to  have  been  needless,  together  with  some  claims 
for  credits  which  the  court  was  warranted  by  the  evidence 
in  rejecting.  This  did  not  authorize  the  computation  of  in- 
terest against  the  appellant.  The  principle  deducible  from 
the  cases  is,  that  one  exercising  such  a  trust  is  liable  for  in- 
terest when  he  has  improperly  kept  the  beneficiaries  out  of 
the  use  of  their  money.  Mere  delay  in  finally  settling  the 
estate  is  sometimes  prima  facie  evidence  of  this.  But  when 
an  estate  is  large,  as  in  this  case,  consisting  of  real  estate 
to  be  subdivided  into  town  lots  and  sold,  and  the  proceeds 
collected,  and  choses  in  action  to  be  collected  in  a  number 
of  counties,  and  where  the  executor  has,  years  before  final 
settlement,  as  in  this  case,  paid  out  to  the  beneficiaries 
very  nearly  the  whole  of  what  was  their  shares,  the  pre- 
sumption arising  from  mere  delay  in  closing  the  estate  is 
not  warranted  by  authority  or  sound  reason.    The  cases 
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are  collected  in  a  valuable  note  to  2  Williams  on  Ex.  1670, 
5th  Am.  Ed. 

Among  the  credits  claimed  by  the  executor  and  disal- 
lowed by  the  court,  there  are  two  only  in  reference  to  which 
any  question  of  law  is  involved.  The  court  refused  to  allow 
a  credit  of  J160  paid  for  a  monument  for  the  testator.  Wo 
need  not  now  determine  whether  that  item,  if  properly  ex- 
pended for  such  a  purpose,  should  have  been  allowed.  There 
was  evidence  tending  strongly  to  show  that  the  monument 
was  almost  worthless  and  utterly  unsuitable,  and  on  this  ac- 
coimt  we  could  not  interfere  with  the  action  of  the  court 
below  upon  the  subject.  We  do  not  concede  that  the  fact 
that  the  other  sons  of  the  testator,  who  were  legatees,  did 
not  authorize  the  purchase  of  the  monument,  could  con- 
trol the  decision  of  the  question  by  the  court. 

The  executor  paid  oii*  a  liability  of  one  of  the  legatees 
upon  which  the  executor  was  personally  liable.  Ho  claimed 
to  be  credited  with  the  amount  so  paid,  as  so  much  upon 
the  legacy,  and  the  court  disallowed  the  credit.  We  think 
that  this  was  correct. 

The  order  appealed  from  is  reversed,  with  costs,  and  the 
matter  remanded,  with  directions  to  proceed  according  to 
this  opinion. 

C  K  WalkeTy  for  appellant. 

H.  N.  Lambj  S.  Carter  and  A.  G.  Downey^  for  appellees. 


Lewis  and  Another  v.  Bhbaman. 

Plxadiko. — Awioirif  ENT  OF  NoTKS. — In  a  eomplaini  for  foreelosure  by  the 
assignee  of  a  mortgage,  the  defendant  pleaded,  bj  way  of  set-off,  that  be- 
fore notice  of  the  assignment,  one  A  had  assigned  to  him  a  promissory 
note  executed  by  the  mortgagee  to  A,  &c.  Reply  in  fiye  paragraphs:  1. 
General  denial.    2.  That  at  the  time  of  the  assignment  of  the  note  by  A 
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to  the  defendant)  it  was  agreed  between  them  that  if  the  latter  failed. to 
collect  it,  he  was  to  return  it  to  A.  8.  That  the  assignment  of  the  note 
by  A  to  the  defendant  was  made  for  the  purpose  of  enabling  the  latter  to 
collect  it  for  A.  4.  That  at  the  time  of  the  assignment  from  A  to  the  de- 
fendant, it  was  agreed  between  them  that  the  property  in  the  note  should 
not  pass  to  the  defendant.  6.  That  the  defendant  is  in  no  manner,  nor 
was  he  at  the  time  of  filing  the  answer,  the  owner  of  said  note. 
Held,  that  the  third  paragraph  was  good,  and  that  the  second,  fourth  and 
fifth  paragraphs  were  bad. 

APPEAL  from  the  Harrison  Common  Pleas. 

Gregort,  J. — The  appellants  brought  an  action  against 
the  appellee  to  foreclose  a  mortgage  given  by  the  latter  to 
Irving f  and  by  him  assigned  to.  the  appellants.  The  defend- 
ant answered  in  three  paragraphs: 

1.  The  general  denial. 

2.  By  way  of  set-oft',  a  promissory  note  executed  by  Irv- 
ing to  Farquery  and  by  the  latter  assigned  to  the  defendant, 
before  notice  of  the  assignment  of  the  mortgage  to  the 
plaintiff". 

3.  Set-off  of  a  small  account  against  Irving. 

The  plaintiff'  filed  a  reply  to  the  second  and  third  para- 
graphs, in  denial  thereof,  and  to  the  second  paragraph  he 
filed  a  further  reply  in  four  paragraphs,  being  the  second, 
third,  fourth  and  fifth  paragraphs  of  the  plaintift''8  reply  to 
the  answer  of  the  defendant.  The  second  avers  that  at  the 
time  of  the  assignment  of  the  note  by  Farquer  to  the  de- 
fendant, it  was  agreed  between  them  that  if  the  latter  failed 
to  collect  the  note,  he  was  to  return  it  to  the  former.  In 
the  third,  it  is  alleged  that  the  assignment  of  the  note  from 
Farquer  to  the  defendant  was  made  for  the  purpose  of  en- 
abling the  latter  to  collect  it  for  the  former;  that  the  as- 
signment was  made  for  that  purpose  alone.  The  fourth 
sets  up,  that  at  the  time  of  the  assignment  from  Farquer  to 
the  defendant,  it  was  agreed  between  them  that  the  prop- 
erty in  the  not^  should  not  pass  to  the  latter.  The  fifth 
paragraph  is  that  the  defendant  is  in  no  manner,  nor  was 
he  at  the  time  of  the  filing  of  his  answer,  the  owner  of  the 
note  set  up  in  the  second  paragraph  thereof. 
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Demurrers  were  sustained  to  the  second,  third,  fourth 
and  fifth  paragraphs  of  the  reply,  and  these  rulings  are  as- 
signed for  error. 

\fo  think  the  law  on  this  subject  well  settled.  Sw?/l  v. 
Mlsworthy  10  Ind.  205.  By  the  rulings  in  that  case,  the 
second,  fourth  and  fifth  paragraphs  of  the  reply  are  bad, 
and  the  demurrers  were  correctly  sustained  to  them.  But 
the  third  paragraph  is  good.  The  facts  stated  show  that 
notwithstanding  the  assignment,  Farquer  is  the  real  party 
in  interest.  It  is  very  clear  that  if  he  is,  the  defendant 
ought  not  to  be  permitted  to  defeat  the  plaintiff's  action. 
The  defendant  can  only  claim  to  set-oflF  this  note  on  the 
ground  that  he  became  the  owner  thereof  before  notice  of 
the  assignment  of  the  mortgage  to  the  plaintiffs.  2  G.  &  H., 
§  3,  p.  658.  We  think  the  purpose  of  the  statute  was  to  pro- 
tect those  who  acquired  an  actual  right  to  the  set-off  before 
notice,  and  that  it  is  not  a  device  to  enable  strangers  to  en- 
force their  obligations  against  the  assignor.  This  is  a  de- 
fense to  the  set-oft*  that  could  not  be  given  in  evidence  un- 
der the  general  denial,  and  the  error  is  one  for  which  the 
judgment  below  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and' the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de- 
murrer  to  the  third  paragraph  of  the  plaintiff's  reply,  and 
for  further  proceedings. 

J.  H.  Butler  and  W.  Q.  Gresharriy  for  appellants. 

J.  H.  Stoiamburg  and  T.  M.  Browriy  for  appellee. 


The  Indianapolis  and  Cincinnati  Railroad   Company  r. 

Stephens. 

Bailboads.— The  courts  will  not  take  Judicial  notice  whether  a  railroad 
company  owns  and  operates  a  road  through  a  particular  county,  when 
there  is  no  law  prohibiting  it  from  doing  so. 
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Oeooraphy. — Judicial  ^otics. — Judicial  notice  will  be  taken  of  the  geo-^ 
graphical  poeition  of  Ilaielrigg  Station. 


APPEAL  from  the  Boone  Common  Pleas. 

Gregory,  J. — Suit  by  Stephens  against  the  railroad  com* 
pany  for  killing  ^  horse.  The  complaint  avers  that  on,  &c., 
at  the  county  of  Boone  and  State  of  Indiana^  the  defendant, 
then  using  and  running  and  controlling  The  Indianapolis 
and  Cincinnati  Railroady  did  then  and  there  run  and  drive 
their  locomotive  and  train  of  cars  against  and  over  one 
dark  brown  gelding  horse,  the  property  of  the  plaintiff, 
of  the  value  of  $200,  thereby  killing  the  horse ;  and  that 
the  railroad  was  not  then  and  there  securely  fenced  in  by 
the  company  nor  any  other  person  in  their  behalf.  The 
appellant  demurred  to  the  complaint  on  the  grounds : 

1.  That  the  court  had  no  jurisdiction  of  the  person  of 
the  defendant. 

2.  That  the  complaint  did  not  state  facts  sufficient. 

The  demurrer  was  overruled,  and  this  is  assigned  for 
error. 

It  is  contended  that  the  appellant's  road  terminates  at 
Indianapolis;  that  the  company  owns  no  road  running 
through  Boone  county,  and  that  this  court  will  take  judi- 
cial knowledge  of  that  fact.  There  is  nothing  in  the  law 
that  prohibits  the  appellant  from  running  and  operating  a 
railroad  through  the  county  of  JBoone,  and  whether  it  does 
so  or  not  is  a  fact  to  be  averred  and  proved  as  any  other  fact 
We  think  the  court  below  committed  no  error  in  overrul- 
ing the  demurrer. 

The  appellant  answered  by  the  general  denial.  Trial  by 
the  court;  finding  for  the  plaintiff;  motion  for  a  new 
trial  overruled.  The  appellant  excepted,  and  sets  out  the 
evidence  in  a  bill  of  exceptions,  and  contends  that  there  is 
no  proof  that  the  horse  was  killed  tin  Bobne  county.  The 
proof  is,  that  the  horse  was  killed  about  a  half  mile  north- 
west of  Hazdrigg  station.  It  is  urged  that  the  court  will 
not  take  judicial  knowledge  of  the  geographical  position 
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of  Hazclrigg  Btation.  This  point  is  settled  by  this  court  in 
The  Indianapolis  and  Cincinnati  Railroad  Co.  v.  Coae,  15  Ind. 
42,  and  we  think  correctly. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
und  costa. 

W,  Cambacky  S.  A.  Bonner  and  J.  J).  Miller^  for  appellant. 

0.  S.  Hamilton  and  C.  C.  Galviny  for  appellee. 


Thompson  v.  Kelson. 


CoiTTRACT. — CozrsiOKBJLTiov. — Suit  to  reeoTer  money  paid  to  compromise  a 
prosecution  for  bastardy,  on  the  ground  that  the  prosecuting  witness  was 
not  pregnant,  and  that  the  prosecution  was  fraudulent;  It  appeared  from 
the  CTidenco  that  the  prosecution  was  instituted  in  good  faith,  and  that  at 
the  time  there  was  reason  to  believe  that  the  prosecuting  witness  was 
pregnant,  though  it  proved  not  to  be  so. 

Ileld^  that  the  settlement  of  the  prosecution  was  a  good  consideration  for 
the  payment  of  the  money,  and  that  it  could  not  be  recovered  back. 


APPEAL  from  the  Posey  Common  Pleas. 

Elliott,  J. — Suit  by  Charles  Nelson  against  Thompson. 
The  complaint  contains  paragraphs  for  goods  sold  and  de- 
livered, money  had  and  received,  account  stated,  and  also 
one  in  trover,  for  the  value  of  a  promissory  note  for  ?208, 
executed  by  the  defendant  to  the  plaintifi*.  The  real  con- 
troversy in  the  case  arises  upon  the  last  named  paragraph 
of  the  complaint,  and  the  issues  made  thereon.  The  facts 
presented  by  those  pleadings  are  these :  The  plaintifi:'  held 
the  defendant's  note  for  the  sum  of  $208.  One  Elizabeth 
Smiley  commenced  a  prosecution  for  bastardy  against  Hazel 
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Nelsoiy  the  plaintiff's  father,  which  the  plaintiff  compro- 
mised with  her,, and  she  dismissed  the  prosecution ;  in  con* 
sideration  of  which  the  plaintiff  paid  her  $50  in  money, 
and  assigned  to  her  the  note  for  $208  on  the  defendant. 
The  plaintiff  claims  that  he  delivered  the  note  and  moncv 
to  the  defendant  for  the  use  of  said  Elizabeth^  which  the 
defendant  denies.  The  plaintiff  claims  that  said  Mizabetk 
was  not  pregnant  of  a  bastard  child,  and  that  the  prosecu* 
tion  was  false  and  fmudulent,  and  that  he  notified  the  de- 
fendant thereof,  and  demanded  of  him  said  note,  or  the 
amount  thereof,  before  he  had  paid  it,  or  any  part  of  it,  to 
said  Elizabeth ;  and  on  these  facts  he  bases  his  right  to  re- 
cover. On  the  other  hand,  it  is  insisted  by  the  defendant 
that  said  Elizabeth  was  in  fact  pregnant  of  a  bastard  child 
by  said  Hazel  Nelson;  that  the  prosecution  was  instituted 
by  her  in  good  faith  and  without  fraud,  and  that  he  fully 
paid  the  amount  of  said  note  to  said  Elizabeth^  in  good  faith, 
and  before  notice  that  the  plaintiff*  claimed  th^t  the  assign- 
ment thereof  was  procured  by  the  alleged  fraud.  A  tnal 
by  jury  resulted  in  a  finding  for  the  plaintiff  for  §208.  Mo- 
tion for  a  new  trial  overruled,  and  judgment. 

One  of  the  causes  urged  for  a  new  trial  is  that  the  find- 
ing of  the  jury  is  contrary  to  the  evidence.  The  evidence 
is  before  us,  and,  we  think,  does  not  sustain  the  verdict.  It 
establishes  the  fact,  beyond  controversy,  that  the  defendant 
had  paid,  if  not  all,  at  least  a  part  of  the  money  due  by  the 
note  to  said  Elizabeth  before  notice  that  her  right  thereto 
Avould  be  controverted  by  the  plaintiff,  while  the  finding 
and  judgment  are  for  the  full  amount  of  the  note.  But,  iu 
our  judgment,  there  is  another  reason  why  the  finding 
should  have  been  for  the  defendant.  That  there  had  been 
illicit  intercourse  between  Hazel  Nelson  and  said  Elizabdk 
was  not  controverted  on  the  trial.  It  is  true,  the  evidence. 
shows  that  she  was  not  delivered  of  a  child,  but  it  leaves 
no  reason  to  doubt  tliat,  at  the  time  the  prosecution  for  bas- 
tardy was  commenced,  and  at  the  time  of  the  compromise, 
she  had  good  reason  to  believe,  and  did  in  fact  believe,  that 
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she  was  pregnant.  Without  copying  into  this  opinion  a  full 
abstract  of  the  evidence  as  to  her  condition,  it  is  sufficient 
to  say  that  it  shows  that  her  menses  had  ceased,  and  that 
the  condition  of  her  breasts  and  the  presence  of  a  tumor 
both  indicated  pregnancy.  Several  physicians  testified 
that  she  subsequently  had  severe  labor  pains,  or  pains  very 
similar  to  those  attending  childbirth.  The  defendant,  who 
was  a  physician,  testified  that  he  had  examined  her  several 
times,  and  gave  it  as  his  opinion  that  she  was  pregnant,  but 
that  the  conception  was  exlra  uterine.  In  this  opinion  he 
was  fully  corroborated  by  Doctor  Oross^  and  the  fact  was 
not  controverted  by  any  other  witness.  It  seems  clear, 
from  the  evidence,  that  the  prosecution  for  bastardy  was 
commenced  in  good  faith  and  without  fraud.  Nor  can  it 
be  claimed  that  there  was  any  fraud  on  the  part  of  said 
Mizabeth  in  the  compromise  of  that  suit.  It  was  sought, 
not  by  her,  but  by  the  plaintifiT  himself.  She  was  an  in- 
mate of  the  county  asylum,  where  he  sought  her  and  pro- 
posed the  compromise,  and  procured  the  justice  of  the 
peace  before  whom  it  was  pending  to  take  his  docket  there, 
that  she  might  sign  the  certificate  of  dismissal,  which  she 
did. 

The  most  that  can  be  claimed  by  the  plaintifi',  in  refer- 
ence to  the  bastardy  suit,  is  that  it  was  a  doubtful  one ;  and 
the  compromise  of  a  pending  suit  upon  a  doubtful  claim  is 
a  good  consideration  for  a  promise. 

Mr.  ParsonSy  in  his  excellent  work  on  contracts,  states 
the  law  on  the  subject  thus :  <'  The  prevention  of  litiga- 
tion is  a  valid  and  sufficient  consideration ;  for  the  law  fa- 
vors the  settlement  of  disputes.  *  *  *  On  the 
same  ground  a  mutual  compromise  is  sustained.  With  the 
courts  of  this  country  the  prevention  of  litigation  is  not 
only  a  sufficient,  but  a  highly  favored  consideration ;  audi 
no  investigation  into  the  character  or  value  of  the  different 
claims  submitted  will  be  entered  inta  for  the  purpose  of 
setting  aside  a  compromise,  it  being  suffieient  if  tha  parties 
Vol.  XXVIIL— 28 
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entering  into  the  compromiBe  thought,  at  the  time,  that 
there  was  a  question  between  them.  So  giving  up  a  suit, 
or  any  equivalent  proceedings  instituted  to  try  a  question 
of  which  the  legal  result  is  doubtful,  is  a  good  considera- 
tion for  a  promise  to  pay  a  sum  of  money  for  an  abandon- 
ment thereof.  And  in  these  cases  inequality  of  considera- 
tion does  not  constitute  a  valid  objection ;  it  is  enough  if 
there  be  an  actual  controversy  of  which  the  issue  may 
fairly  be  considered  by  both  parties  as  doubtful.''  1  Par.  on 
Cont.  438. 

The  law,  we  think,  is  correctly  stated  in  the  last  proposi- 
tion, and  fully  sustains  the  opinion  expressed  in  the  case  at 
bar.  See  also,  Durham  v.  Wadxngton,  2  Strob.  Eq.  258; 
Van  Dyke  v.  Davis,  2  Mich.  144 ;  Hoge  v.  Hoge,  1  Watts 
163;  Cavode  v.  McKelvey,  Addison  66;  Zan^s  Devisees  v. 
Zane,  6  Munf.  406;  Taylor  v.  Patrick,  1  Bibb  168;  Brotcn 
V.  Sban,  6  Watts  421 ;  Stoddard  v.  MiXy  14  Conn.  12 ;  Bar- 
low  V.  Ocean  Insurance  Co.,  4  Met.  270;  MUls  v.  J>c,  6 
Men.  91;  Bcnnet  v.  Payne,  6  Watts  259;  Longridge  v. 
Dorville,  5  B.  A  Aid.  48 ;  Allis  v.  Billings,  2  Cushu  19 ;  Bus- 
seU  V.  Cook,  3  Hill  504. 

There  is  nothing  in  the  position  assumed  in  this  casein 
conflict  with  the  rulings  in  Spakr  v.  MMingshead,  8  Blackil 
415,  and  Jarcis  v.  Sutton,  3  Ind;  289.  We  think  the  court 
erred  in  refusing  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  caoae  re- 
manded for  a  new  trial* 

W.  P.  Edson,  J.  Pitcher  and  H.  C.  Pitcher,  for  appeUaat. 

JE.  M.  Spencer,  W.  Loudon,  J.  L.  Wdbom^  J.  F.  La^ij 
J.  JET.  Burlem  and  W.  Harrow,  for  appellee. 
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Newkirk  V,  BuRSON  and  Others, 

Contract  of  Sale. — Usurt. — In  a  contract  for  the  sale  of  lands,  it  was 
agreed  between  tho  Tender  and  vendee,  by  parol,  that  (he  sale  should  be 
at  $80  per  acre,  upon  a  credit  of  ten  years,  and  that  interest  at  the  rato 
of  ten  per  cent,  should  be  paid  annually,  but  tlie  contract  was  not  cxc* 
cutcd  80  as  to  be  binding  upon  either  party.  Afterwards,  a  written  con- 
tract was  entered  into,  by  which  the  yendeo  agreed  to  pay  a  specified 
gross  sum  for  tho  land,  payable  in  ten  annual  installments,  the  first  nine 
being  for  a  sum  equal  to  ten  per  cent,  on  tho  Talue  of  tho  land  at  $80  per 
acre,  and  tho  last  for  the  Talue  of  tho  land  at  tho  price  named  and  ten 
per  cent,  added.  Nothing  was  said  in  tho  written  contract  about  tho 
price  per  acre,  or  about  interest.  Tho  legal  rato  of  interest  at  the  date  of 
the  contract  was  six  per  cent. 

lleldf  that  tho  contract  was  not  tainted  with  usury. 

APPEAL  from  the  La  Porte  Circuit  Court 
Ray,  J. — Newkirk  brought  suit  in  the  La  Porte  Circnit 
Court  against  the  widow,  heirs  and  administrators  of  Sam- 
tiel  BursoTiy  deceased,  to  foreclose  a  mortgage  given  by  Bur* 
son  in  his  lifetime  to  Newkirk^  intended  to  secure  tho  pur- 
chase money  of  a  farm  sold  by  Newkirk  to  the  deceased. 
The  cause  was  once  before  tried  in  the  Circuit  Court,  and 
the  judgment  then  rendered  was  reversed  by  this  court. 
21  Ind.  129,  The  contract  and  mortgage  were  included 
'  iu  one  instrument,  dated  April  16th,  1855,  and  set  forth 
that  Newkirk  had  that  day  sold  to  Burson  a  farm  near 
La  PortCy  which  is  described,  and  for  which  Burson  was  to 
pay  as  follows :  $1,650,  annually,  in  one,  two,  three,  four, 
five,  six,  seven,  eight,  and  nine  years  from  that  date,  and 
$18,150  in  ten  years,  to  which  was  added  this  condition: 
that  if  Burson  should,  at  any  time  within  said  ten  years, 
pay  to  Ncwkirkj  in  addition  to  the  annual  installments  then 
due,  the  sum  of  $16,500,  he  should  receive  the  same,  and  it 
should  be  in  full  satisfaction  of  the  whole  debt,  except  as 
to  the  annual  installment  then  next  to  fall  due,  and  as  to 
that  there  should  be  an  abatement  therefrom,  at  the  rate  of 
ten  per  cent  per  annum  on  $1,650,  from  the  date  of  such 
payment ;  and  the  payment  of  the  sum  of  $16,500,  and  the 
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amount  of  said  installment  then  next  to  fall  due,  after  such 
abatement,  should  be  in  full  satisfaction  of  said  several 
sums  of  money;  and  in  case  Burson  should  at  any  time 
pay  to  JSewldrky  in  addition  to  the  sum  to  be  paid  annually, 
any  part  of  the  last  mentioned  installment,  not  less  than 
$500  at  a  time,  it  should  be  received ;  and  in  case  of  the 
payment  of  any  such  additional  sum  less  than  the  whole, 
then,  and  in  every  such  case,  there  should  be  a  deductioii, 
equal  to  ten  per  cent,  on  such  additional  sum,  from  each  of 
said  annual  installments,  except  the  one  next  to  fall  due, 
and  as  to  that,  at  the  rate  of  ten  per  cent,  per  annum,  and 
such  payment  should  operate  as  a  credit  on  such  annual  in- 
stallments,  at  the  date  of  the  payment,  to  the  amount  of 
ten  per  cent,  on  the  additional  sum  so  paid. 

The  defendants,  before  the  first  trial,  filed  an  answer  in 
two  paragraphs,  the  first  being  a  general  denial.  The 
amended  second  paragraph  sets  up,  in  substance,  that  the 
contract  and  mortgage  were  usurious;  that  the  plaintiff 
agreed  to  sell  and  convey  to  Burson  certain  parcels  of  land, 
described  in  the  contract  and  mortgage,  containing  about 
two  hundred  and  eight  acres,  for  eighty  dollars  an  acre, 
amounting  to  $16,650 ;  that  it  was  agreed  between  the  par- 
ties that  Newkirk  should  forbear  and  give  day  of  payment 
of  the  sum  of  $16,500  of  the  purchase  money,  for  and  in 
consideration  of  which  Burson  should  and  did  pay  down 
$150,  and  should  and  did  agree  to  pay  to  Newkirk  the  sum 
of  $16,500,  and  $1,650  annually,  as  interest  thereon,  and 
that  they  caused  the  instrument  to  be  so  drawn  as  to  avoid 
the  provisions  of  the  law  against  usury.  The  paragraph  also 
sets  up  certain  payments  on  the  contract,  which  are  speci- 
fied in  a  schedule  attached  to  the  answer.  A  demurrer  was 
filed  to  this  answer  and  overruled  and  exceptions  taken. 

Newkirk  replied  by  a  general,  denial,  and  by  a  second  par- 
agraph, alle^ng  that  the  payments  were  voluntarily  made 
on  the  installments  as  they  fell  due,  and  that  he  had,  and 
did  so  apply  them. 

The  cause  was  tried  by  a  jury,  who  found  a  special  ver- 


NOVEMBER  TERM,  1867.  487 

Newkirk  v.  Buraon  and  Others. 

diet,  partly  as  a  distinct  statement  of  the  facts,  and  partly 
in  answer  to  questions  stated  in  writing.  The  facts  found 
were,  that  Samuel  Bursoriy  deceased,  in  his  lifetime,  executed 
the  agreement  and  mortgage  sued  on,  and  that  the  defend- 
ants are  his  administrators  and  heirs  at  law ;  that,  accord- 
ing to  the  tenor  of  the  agreement,  there  was  then,  January 
6th,  1867,  due  on  accoimt  of  the  mortgage  debt,  $11,018.87; 
that  there  was  usury  in  the  agreement,  in  this,  that  the 
principal  sum  was  916,500,  due  April  16th,  1865;  that  the 
sums  of  $1,650,  severally  payable  in  one,  two,  three,  four, 
five,  six,  seven,  eight,  and  nine  years  from  the  date  of  the 
agreement,  together  with  a  like  sum  included  in  that  due 
ten  years  after  the  date  of  the  agreement,  were  for  interest 
at  the  rate  of  ten  per  cent,  on  said  principal  sum ;  that  the 
deceased,  in  his  lifetime,  and  his  representatives  since  his 
death,  have  voluntarily  paid  on  said  interest,  as  such,  the 
sums  severally  becoming  due  on  the  16th  day  of  Aprils 
1856, 1857, 1858, 1859,  and  1860,  and  that  there  was  then 
due,  after  allowing  the  effects  of  the  usury,  the  sum  of 
$5,438.50. 

In  answer  to  the  interrogatories  the  jury  found,  1.  That 
there  was  a  verbal  contract  entered  into  between  the  parties 
prior  to  the  written  contract,  which  verbal  contract  was  for 
$80  per  acre,  with  ten  per  cent,  interest  for  the  term  of  ten 
years.  2.  That  there  was  no  evidence  that  the  contract, 
other  than  the  one  read  in  evidence,  was  ever  reduced  to 
writing,  but  that  the  jury  believe  that  the  "  intentions  of  the 
contract"  {Sic)  were  inserted  in  the  written  contract  in  such 
a  way  as  to  evade  the  laws  made  and  provided  in  such  cases, 
and  that  the  verbal  contract  was  entered  into  between  the 
parties  in  the  month  of  Aprils  1855,  on  the  railroad,  near  B. 
M,  NewldrKs  house.  8.  That  there  was  no  evidence  that  Bur- 
son  took  possession  or  paid  any  part  of  the  purchase  money 
prior  to  the  written  contract.  4.  That  by  the  verbal  con- 
tract there  was  to  be  paid  $80  per  acre,  on  ten  years 
time,  and  ten  per  cent,  interest,  payable  annually.  In  the 
written  contract  there  was  to  be  paid  $1,650  annually,  for 
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ten  years,  and  at  the  end  of  that  time,  $16,500;  that  the 
contract  drawn  up  by  Osbom  was  the  contract  finally  agreed 
upon  by  the  parties,  but  it  was  wrong,  in  being  usurious. 

Thereupon  the  plaintiff  moved  the  court,  under  2  Q.  & 
H.,  §  337,  p.  206,  to  render  a  judgment  for  the  larger  sum 
of  $11,013.87,  instead  of  said  smaller  sum  of  $5,488.50,  on 
the  ground  that  the  finding  for  the  smaller  sum  is  incon- 
sistent with  the  facts  so  specially  found  by  the  jury.  Tliis 
motion  was  overruled  and  exceptions  taken.  The  plaintiff 
then  filed  a  motion  for  a  new  trial  on  the  grounds — 

1.  That  the  verdict  and  finding  of  the  jury  are  contrary 
to  the  evidence,  in  so  far  as  the  jury  found  that  the  con- 
tract sued  on  was  corruptly  and  usuriously  entered  into,  and 
have  made  an  abatement,  on  that  ground,  from  the  amount 
due  according  to  the  terms  of  the  contract. 

2.  That  the  finding  of  the  jury  is  not  sustained  by  suffi- 
cient evidence,  is  contrary  to  law,  and  is  inconsistent  with 
the  special  finding  of  facts. 

The  motion*  for  a  new  trial  was  overruled.  The  plaintiff 
excepted,  and  filed  a  bill  of  exceptions  incorporating  all  the 
evidence. 

A  judgment  was  entered  for  the  lesser  sum  and  for  a 
foreclosure  of  the  mortgage. 

In  his  work  on  contracts,  Mr.  Parsons  uses  this  language : 
**  The  simplest  definition  of  usury  is,  the  taking  of  more  in- 
terest for  the  use  of  money  than  the  law  allows.  There 
must,  therefore,  be  the  use  of  money ;  which  may  be  by  a 
loan,  or  by  the  continuance  of  an  existing  debt.  That  is, 
one  may  now  lend  money  to  another,  and  so  give  him  the 
use  of  it,  or  may  agree  with  him  that  he  shall  not  now  re- 
pay a  sum  which  has  become  due,  and  so  permit  him  to  use 
it.  To  the  one  or  the  other  of  these  classes  all  contracts  for 
the  use  of  money  may  be  referred."    Vol.  3, 107. 

In  the  case  before  us,  it  is  clear  that  the  object  of  the  par- 
ties to  the  contract  was  not  to  make  "a  loan"  of  money, 
but  the  sale  and  purchase  of  land.  It  seems  equally  appa- 
rent that  there  was  no  ^^  continuance  of  an  existing  debt.^ 
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The  verbal  contract  to  purchase  the  land  at  $80  per  acre, 
on  ten  years  time,  with  ten  per  cent,  annual  interest,  cre- 
ated no  legal  obligation  upon  either  party.  It  made  no  ex- 
isting debt.  The  only  legal  contract,  as  shown  by  the  an- 
swers of  the  jury  to  the  special  interrogatories,  was  the  one 
upon  which  the  suit  is  brought.  That  contract  is  for  the 
sale  of  the  property  on  a  credit,  and  there  can  be  no  ques- 
tion that  a  party  may  fix  his  own  price  in  such  a  contract 
If  there  had  been  any  valid  and  legal  sale  of  the  property 
for  a  sum  fixed,  and  a  debt  thus  created,  any  extension  of 
any  portion  of  such  indebtedness  at  a  rate  of  interest  greater 
than  that  allowed  by  law  would  have  been  usurious.  But 
in  this  case  there  was  no  debt  until  the  instrument  was  ex- 
ecuted, and  under  that  instrument,  therefore,  there  was 
neither  a  loan  of  money  nor  the  continuance  of  a  then  ex- 
isting debt.  Under  the  special  answers  of  the  jury,  there- 
fore, there  could  be  no  usury  in  the  contract.  The  fact  that 
the  purchaser  had  the  right  to  make  the  transaction  a  cash 
one  at  any  moment  he  might  so  elect,  is  only  additional  ev- 
idence on  the  face  of  the  contract  that  the  purpose  of  the 
parties  thereto  was  the  purchase  and  sale  of  the  property, 
and  not  the  receiving  of  illegal  interest  on  the  money  due. 

In  the  case  of  Sogg  v.  Ruffner^  1  Black  115,  in  speak- 
ing of  the  statute  of  this  State  on  the  subject  of  usury,  Mr. 
Justice  Grier  says :  <'  To  constitute  usury,  there  must  either 
be  a  loan  and  the  taking  of  usurious  interest,  or  the  taking 
of  more  than  legal  interest  for  the  forbearance  of  a  debt  or 
sum  of  money  due.  This  statute  does  not  profess  to  en- 
large the  common  law  definition  of  the  term,  while  it  aims 
to  include  the  common  devices  resorted  to  by  usurers  to 
evade  its  penalties.  But  it  is  manifest  that  if  A  propose  to  sell 
to  B  a  tract  of  land  for  $10,000  in  cash,  or  for  $20,000,  pay- 
able in  ten  annual  installments,  and  if  B  prefers  to  pay  the 
larger  sum  to  gain  time,  the  contract  cannot  be  called  usu- 
rious. A  vendor  may  prefer  $100  in  hand,  to  double  that 
sum  in  expectancy,  and  a  purchaser  may  prefer  the  greater 
price  with  the  longer  credit ;  and  one  who  will  not  distin- 
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gnish  between  things  that  differ^  may  Bay,  with  apparent 
truth,  that  B  paye  a  handred  per  cent,  for  forbearance,  and 
may  assert  that  such  a  contract  is  usurious ;  but  whatever 
truth  there  may  be  in  the  premises,  the  conclusion  is  mani- 
festly erroneous.  Such  a  contract  has  none  of  the  charac- 
teristics of  usury ;  it  is  not  for  the  loan  of  money  or  for- 
bearance of  a  debt." 

K  this  position  be  correct,  it  cannot  be  of  any  importance 
at  what  times  and  in  what  amounts  the  payments  upon  a 
credit  sale  of  land  are  niade,  and  it  may  not  be  clear  to 
those  even  who  can  ^^distinguish  between  things  that  dif- 
fer," how  the  learned  judge  could,  in  that  opinion,  indorse 
the  case  of  Crawford  v  Johiisorij  11  Ind.  258,  unless,  indeed, 
it  be  assumed  that  in  that  case  the  sale  of  the  land  had  been 
completed  at  a  fixed  price  for  cash,  and  that  time  was  sub- 
sequently given  and  illegal  interest  exacted  for  the  forbear^ 
ance.  The  same  is  true  of  the  case  of  Barum  v.  FoutSy  15 
Ind.  50,  and  except  upon  the  assumption  of  a  completed 
contract  of  sale  for  a  fixed  price,  and  a  subsequent  forbear- 
ance at  an  illegal  rate  of  interest,  these  cases  are  not,  in  our 
opinion,  consistent  with  the  law  as  stated,  we  think  accu- 
rately, in  JSogg  v.  Huffaer^  supra. 

The  case  of  Bede  v.  Bidgoody  7  Barn,  k  Cress.  453,  is 
strongly  in  point.  There  a  contract  was  made  for  the  sale 
of  an  estate  at  £16,000,  and  it  was  agreed  that  this  should 
be  paid  by  installments  at  certain  future  days,  with  interest 
calculated  at  six  per  cent,  per  annum ;  and  promissory  notes 
were  given  for  these  sums,  compounded  of  the  installments 
and  that  which  was  called  interest.  It  was  held  that  the 
whole  must  be  considered  as  the  purchase  money  of  the  es- 
tate, and  that  the  bargain  was  not  usurious.  Lord  Tenteb- 
DEK,  0.  J.,  said :  ^<  The  agreement  was  founded  partly  on 
what  was  considered  the  present  price  of  the  estate,  and 
partly  upon  what  was  considered  its  price  if  paid  for  at  a 
future  day.  The  only  difficulty  has  been  occasioned  by 
calling  the  difference  between  these  two  prices  interest  But 
it  is  our  duty  to  look,  not  at  the  form  and  words,  bat  at  the 
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substance  of  the  transaction ;  and  as,  on  the  one  hand,  we 
should  not  pay  attention  to  the  words  of  the  contract,  if  the 
substance  of  it  went  to  defeat  the  provisions  of  the  statute 
of  12  Anne  c.  16 ;  so,  on  the  other  hand,  we  ought  not  to  rely 
upon  the  words,  so  as  to  defeat  the  contract,  if  in  substance 
the  transaction  was  legal.  It  appears  to  me^  that  in  sub- 
stance this  was  a  contract  for  the  sale  of  the  estate  at  the 
price  of  £20,800,  to  be  paid  by  installments ;  in  that  there 
was  no  illegality.'' 

The  judgment  should,  under  the  finding,  have  been  en- 
tered for  the  sum  due  by  the  terms  of  the  written  contract 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  Circuit  Court  to  render  judg- 
ment for  the  appellant  for  $11,013  87. 

Jl  B.  &  W.  Niles  and  W.  C.  Hannah^  for  appellant. 

X  Bradley f  for  appellees. 


Thb  Evansvillb  and  Crawfordsville  Railroad  Compakt  v.  ^ 

Duncan. 

Baileoads. — Ikjubt  to  PABSiwasm. — Complaint  in  two  paragraphs  for  an 
injury  to  a  passenger  npon  a  railroad  train.  In  the  first  paragraph  the 
duty  of  tho  company  to  use  due  care  and  diligence  to  carry  the  plaintiff 
to  her  destination  was  alleged,  and  the  breach  of  duty  complained  of  was 
that  the  plaintiff,  haring  been  carried  safely  to  the  proper  station,  in  a 
box  car,  was  required  by  the  conductor  to  jump  Arom  the  ear  to  the  ground, 
no  steps  being  provided  for  the  safe  descent  of  passengers,  whereby 
plaintiff  was  injured.  The  second  paragraph  was  like  the  first,  except 
that  nothing  was  said  as  to  the  kind  of  car  in  which  the  plaintiff  was 
transported,  nor  as  to  the  want  of  steps  for  descent,  nor  as  to  any  order 
by  the  conductor.  In  this  paragraph,  the  breach  of  duty  was  alleged  to 
.  consist  in  stopping  the  train  before  the  car  in  which  the  plaintiff  was,  had 
reached  the  platform  of  the  depot,  by  reason  of  which  plaintiff  was  com- 
pelled to  Jump  from  the  car,  &c. 

SeH  that  both  paragraphs  stated  a  good  cause  of  action. 

Sdd,  also,  that  it  is  not  necessary  for  the  pleader  to  arer  the  nature  of  ths 
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contraot  or  the  duties  of  the  carrier  in  such  cases,  but  the  court  will  jodt- 
cially  take  notice  of  the  duties  which  are  annexed  by  law  to  the  contract 
to  carry. 

Instkuctions. — Nkgligbncs.-^Au  instruction  by  the  court  to  the  jury  in 
such  c:isG,  to  the  effect  that  if  the  want  of  proper  care  or  skill  on  the  part 
of  the  conductor  caused  the  injury,  the  defendant  would  be  liable,  was 
held  not  to  be  erroneous,  taken  in  connection  with  another  instruction  to 
the  effect  that  if  the  plaintiff  was  guilty  of  negligence  in  jumping  from 
the  car,  she  could  not  recover. 

Raileoads. — Obligation  to  Pboyide  Transport atiom. — A  railroad  com- 
pany is  not  bound  to  receiTO  an  unusual  number  of  passengers,  beyond 
tho  number  it  might  reasonably  be  required  to  provide  for,  but  if  it  docs 
receive  them,  without  condition,  or  notice  of  its  inability  to  provide  for 
their  safety,  it  assumes  all  the  obligations  usually  incumbent  upon  a  car- 
rier. 

Pabbknoers. — LsAPiKO  FROM  Cars. — ^lu  a  suit  for  an  injury  to  a  passenger, 
caused  by  leaping  from  a  box  car  while  the  train  was  stopped  at  the  sta- 
tion to  which  the  plaintiff  had  taken  passage,  no  means  of  descent  being 
provided,  it  was  held  that  an  instruction  to  the  effect  that  if  the  plaintiff 
leaped  from  tho  car  without  being  in  peril,  or  having  reason  to  believe 
that  she  was  in  peril,  and  the  injury  thereby  resulted,  she  could  not  re> 
cover,  was  correctly  refused,  because  it  did  not  contain  the  further  ele- 
ment that  tho  circumstances  were  such  that  the  plaintiff  might  reasona- 
bly have  apprehended  injury  from  the  leap. 

Same. — The  evidence  in  the  case  disclosing  that  tho  plaintiff  leaped  from 
the  cars  merely  to  prevent  being  carried  on,  and  <|hat  she  was  at  the 
time  warned  that  it  was  dangerous,  and  so  thought  herself,  it  was  held 
that  she  could  not  recover,  she  having  contributed  to  the  injury  by  her 
negligence. 

APPEAL  from  the  Gibson  Common  Pleas. 

Frazer,  C.  J. — This  was  a  suit  by  the  appellee  against  the 
appellant.  The  complaint  was  in  two  paragraphs,  to  each 
of  which  a  demurrer  was  filed  by  the  defendant,  and  over- 
ruled. An  issue  was  then  made  by  the  general  denial,  the 
trial  of  which  resulted  in  a  verdict  of  J725  for  the  plain- 
tifl*,  upon  which,  over  a  motion  by  the  defendant  for  a  new 
trial,  judgment  was  rendered. 

The  first  paragraph  of  the  complaint  avers  that  the  de- 
fendant was  a  carrier  of  passengers  by  railroad  for  hire, 
from  Princeton  to  Fmi  Branch ;  that  on,  &c.,  the  plaintiff,  at 
the  defendant's  request,  became  and  was  received  as  a  pas- 
senger from  the  former  to  the  latter  place,  &c. ;  <'  and  there- 


NOVEMBER  TERM,  1867.  448 

The  ETansTille  and  CrawfordsTille  Railroad  Company  v,  Duncan. 

upon  it  then  and  there  became  and  was  the  duty  of  the 
said  defendant  to  use  due  and  proper  care  and  diligence 
that  the  plaintiff  should  be  safely  and  securely  carried  and 
conveyed,  by  and  upon  said  railroad  and  cars,  on  the  said 
journey  from  the  town  of  Princeton  aforesaid  to  the  town 
of  Fort  Branch  aforesaid.'*  But  in  alleging  a  breach  of  this 
contract  on  the  part  of  the  appellant,  the  appellee,  in  this 
paragraph,  after  alleging  that  the  appellant  ''  did  not  use 
diligence,'*  in  general  terms,  goes  on  to  allege  that  the  ap- 
pellant "  suffered  and  permitted  the  plaintiff  to  be  carried 
and  conveyed  on  said  journey  in  a  certain  box  or  stock  car, 
destitute  of  platform  steps  or  ladders,  by  means  of  which 
said  plaintiff  could  with  safety  descend  from  the  same,  and 
also  suffered  and  permitted  the  locomotive  and  train  of  cars 
aforesaid  to  stop  before  the  said  car  wherein  the  plaintiff 
was  a  passenger,  as  aforesaid,  had  arrived  at  the  platform 
or  dfepot  at  the  town  of  Fort  Branch  aforesaid,  and  then 
and  there,  by  its  agent  or  conductor,  ordered  and  com- 
manded the  plaintiff  to  get  off  said  car,  but  wholly  neglect- 
ed to  provide  steps,  ladders,  platforms  or  other  means  of 
descent  for  the  use  of  the  plaintiff,  or  to  use  due  and  proper 
care  and  diligence  for  the  safety  of  the  plaintiff*  in  that  be- 
half, and  by  reason  thereof  the  plaintiff  was  compelled  to 
leap  from  the  side  of  the  car  aforesaid  to  the  ground,  by 
means  whereof,  and  without  the  fault  or  negligence  of  the 
plaintiff*,  one  of  the  ankles  of  the  plaintiff'  became  and  was 
fractured  and  broken,  and  she  was  otherwise  greatly  bruised 
and  injured."  Damages,  special  and  general,  were  claimed 
for  the  injury. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  except  that  it  says  nothing  about  the  kind  of  car  in 
which  the  plaintiff  was  conveyed  to  Fort  Branchy  or  the 
want  of  any  steps  or  ladders  by  which  she  could  descend ; 
and,  also,  excepting  the  allegation  in  the  first  paragraph, 
that  the  appellee  was  ordered  by  the  appellant's  "  agent  or 
conductor"  to  get  off  the  train.  The  allegation  in  this 
paragraph  of  a  breach  of  the  contract  is  that  the  *^  train 
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was,  by  and  through  the  carelessness,  negligence  and  im- 
proper conduct  of  the  said  defendant,  stopped  at  the  town 
of  Fort  Branch  aforesaid  before  that  part  of  the  said  last 
mentioned  train  on  which  the  plaintiff  was  a  passenger  had 
reached  the  platform  or  depot,  and  the  plaintiff  by  reason 
thereof  was  compelled  to  jump  from  said  car  to  and  upon 
the  ground,  by  means  whereof,  and  without  the  fault  or 
negligence  of  the  plaintiff',  the  ankle  of  the  plaintiff*  became 
and  was  fractured,"  &c. 

It  is  argued,  as  to  both  paragraphs : 

1.  That  no  breach  of  the  contract  alleged  is  shown,  the 
contract  alleged  being  only  to  carry  safely  to  Fort  Branch, 
which  was  fully  performed. 

2.  That  the  injury  appears  to  have  resulted  from  the 
rash  conduct  of  the  plaintiff  herself. 

Both  paragraphs  were,  in  our  opinion,  good.  As  to  the 
second  objection,  it  is  sufficient  to  say  that  we  do  not  un- 
derstand from  the  averments  that  the  rash  conduct  of  the 
plaintiff  produced  tbe  injury.  The  other  objection  needs  a 
more  careful  examination.  The  pleader  undertook,  unne* 
cessarily,  we  think,  to  state  the  duties  which  became  in- 
cumbent upon  the  carrier  in  consequence  of  having  re- 
ceived the  plaintiff'  as  a  passenger  from  plax^e  to  place,  and 
failed  to.  state  the  very  duty,  the  neglect  of  which  produced 
the  injury,  to-wit,  that  of  providing  a  safe  mode  of  exit 
from  the  car.  These  duties  are  annexed  by  law  to  the  con- 
tract to  carry,  and  we  are  of  opinion  that  the  court  will  ju- 
dicially take  notice  of  them,  without  any  averment  as  to 
what  they  are.  Dudley  v.  Smithy  1  Camp.  167,  was  decided 
upon  this  principle.  Though  the  duties  of  the  carrier  in  re- 
ference to  a  passenger  arise  out  of  the  contract  between 
them,  yet  the  suit  may  be  in  tort,  because  the  duties  of 
the  carrier  are  raised  by  law.  1  Chit.  PL  135,  ct  seq.  Un- 
der the  code  it  is,  in  such  a  case  as  this,  unnecessary  to  aver 
the  nature  of  the  contract,  or  the  duties  resulting  from  it 
Form  14,  2  G.  &  H.  377. 

The  evidence  showed  that  the  injury  to  the  plaintiff'  re- 
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salted  from  jumping  from  the  box  car  in  which  she  was 
carried,  while  the  train  was  standing  at  Fort  Branch.  The 
distance  to  the  ground  was  about  four  feet.  She  jumped  in 
what  was  deemed  by  other  witnesses  a  critical  place,  aliglit- 
ing  upon  a  cross-tie,  and  thereby  fractured  her  ankle.  Pro- 
vision for  safe  descent  had  been  made  on  the  other  side 
of  the  car,  but  whether  before  or  after  her  exit  is  not  clear; 
but  she,  with  many  others,  did  not  at  any  rate  observe  it. 
Nobody  else  was  hurt.  There  was  some  excitement  and 
haste  about  disembarking  as  the  train  was  behind  time,  the 
bell  was  ringing  as  a  signal  to  get  out,  and  it  was  under- 
stood that  passengers  for  that  station  must  get  out  quickly 
or  they  would  be  carried  on.  She  thought  the  car  too  high 
to  jump  from,  and  was  warned  not  to  jump,  but  neverthe- 
less did  so.  Ko  proper  provision  was  made  for  passengers 
to  get  out  of  the  box  cars.  The  only  evidence  in  relation 
to  a  command  by  the  conductor  to  get  out  was,  that  he 
said :  "  All  oft'  for  Fort  Branch ;  if  you  do  not  get  off  you 
will  be  taken  to  EoansviUe"  The  conductor,  testifvine  as 
a  witness,  denied  having  used  any  such  language.  The  oc- 
currence took  place  on  the  4th  of  July.  The  defendant 
was  provided  with  sufficient  passenger  coaches  for  all  ordi- 
nary business,  but  not  enough  for  such  an  occasion,  and 
hence  used  freight  cars.  There  were  celebrations  at  Foti 
Branch  and  EvanaviUcj  and  there  was  an  unusual  number 
of  passengers. 

The  court  gave  to  the  jury  the  following  instruction, 
claimed  by  the  appellant  to  be  erroneous : 

**If  the  jury  find  there  was  no  want  of  proper  skill,  or 
care,  or  caution,  on  the  part  of  the  defendant  or  agent,  and 
that  the  injury  was  caused  by  the  act  of  the  plaintiff  in 
rashly  and  improperly  springing  from  the  car,  theti  the  de- 
fendant is  not  liable  in  this  action ;  but  if  from  the  want  of 
proper  skill  and  care  of  the  conductor,  or  other  person  in 
charge  of  the  train,  or  if  he  was  guilty  of  rashness,  negli- 
gence or  misconduct  which  placed  the  passengers  in  a  state 
of  peril  in  descending  from  the  car,  the  defendant  is  liable 
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for  any  injury  resulting  from  hia  acts,  and  the  plaintiff  is 
entitled  to  recover." 

It  must  be  stated  in  this  connection  that  the  jury  was  also 
instructed  that  if  the  plaintiff  was  guilty  of  negligence  in 
jumping  from  the  car,  whereby  she  was  injured,  then  the 
verdict  should  be  for  the  defendant,  even  if  the  defendant 
was  also  guilty  of  negligence.  While  the  instruction  com- 
plained of  was  defective,  standing  alone,  yet  that  defect  was 
fully  supplied  by  the  additional  instruction  stated,  and  we 
cannot  suppose  that  the  jury  disregarded  the  latter. 

The  appellant  complains  also  of  the  refusal  of  the  court 
to  instruct  the  jury  as  follows : 

"If  the  jury  believe  from  the  evidence  that  the  cars, 
platforms  and  means  of  descent  provided  by  the  defendant, 
were  at  the  time  sufficient  for  the  ordinary  travel  on  the 
road,  then  there  would  be  no  negligence  in  not  providing 
means  and  platforms  for  the  accommodation  of  an  unusual 
number  of  passengers,  unless  it  appear  that  reasonable  no- 
tice had  been  given  to  provide  such  accommodations." 

We  do  not  think  that  this  instruction  should  have  been 
given.  The  defendant  was  not  bound  to  receive  an  unusual 
and  unexpected  pumber  of  passengers,  beyond  what  it  was 
bound  to  provide  for  with  safe  accommodations.  But  hav- 
ing received  them,  without  qualification  or  condition,  or  no- 
tice of  its  inability  to  provide  for  their  safety,  it  seems  to  us 
that  it  assumed  all  the  obligations  usually  incumbent  upon 
a  carrier  of  passengers,  and  became  liable  for  the  conse- 
quences of  a  failure  to  perform  those  obligations. 

The  following  was  also  refused : 

"If  the  jury  find  from  the  evidence,  that  the  plaintiff 
leaped  from  the  car  without  being  in  peril  of  life  or  limb, 
or  having  reason  to  believe  that  she  was  in  such  peril,  and 
by  so  leaping  received  the  injury,  then  the  verdict  should 
be  for  the  defendant." 

We  cannot  say  that  it  was  error  to  refuse  this  instruction 
in  this  particular  case.  If  the  evidence  had  shown  a  leap- 
ing from  a  train  when  in  rapid  mo1i<H),  or  if  the  ease  put 
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by  the  instruc'iou  had  included  the  element  that  the  plain- 
tiff hud  leaped  from  the  car  under  such  circumstances  that 
peril  to  herself  might  reasonably  be  apprehended  in  conse- 
quence of  the  leap,  then  to  make  the  leap  would  be  a  want 
of  reasonable  care  on  her  part,  and  she  could  not  recover. 
The  instruction,  however,  assumes  that  leaping  from  a  car 
under  any  circumstances,  without  a  purpose  to-avoid  there- 
by an  apprehended  peril  to  life  or  limb,  would  relieve  the 
carrier  from  liability.  We  do  not  so  understand  the  law. 
If  the  leap  was  made  under  such  circumstances  that  a  per- 
son of  ordinary  caution  and  care  would  not  have  apprehend- 
ed danger  therefrom,  then  it  was  not  such  an  act  of  care- 
lessness as  would  relieve  the  defendant  from  the  responsi- 
bility otherwise  resting  upon  it. 

It  is  contended  that  the  evidence  was  not  sufficient 
to  support  the 'verdict.  There  never  should  be  any 
just  occasion  for  a  reversal  of  a  judgment  by  this  court 
upon  the  evidence  alone ;  and  it  is  with  the  greatest  reluc- 
tance, and  always  with  a  caution  so  great  as  to  border  very 
closely  upon  the  unreasonable,  that  we  can  relieve  against 
this  error  of  the  court  below,  consistently  with  the  rule  by 
which  this  court  has  always  governed  itself  in  the  matter. 

In  this  case,  the  fact  comes  from  the  plaintiff  herself,  tes- 
tifying as  a  witness,  that  for  the  mere  purpose  of  avoiding 
being  carried  to  EvansvUle^  she  voluntarily  made  what  she 
regarded  as  a  dangerous  leap,  and  what  all  other  witnesses 
expressing  an  opinion  upon  the  subject  also  regarded  as 
involving  peril.  This  she  did,  notwithstanding  she  was 
warned  at  the  moment  not  to  do  it.  Thereby  she  received 
the  injury  for  which  she  sues.  Upon  these  points  there  is 
no  conflict  of  evidence.  The  injury  occurred  thus,  if  it  oc- 
curred at  all,  and  these  facts  are  true,  if  anything  in  the 
case  is  true.  There  is  no  room  for  a  question  as  to  the  cred- 
ibility of  the  witnesses  who  so  testify,  for  the  plaintifi'  her- 
self is  the  chief  of  those  witnesses.  This,  plainly,  was  a 
want  of  ordinary  care  on  her  part,  directly  contributing  to 
the  injury ;  and  in  such  a  state  of  case  the  law  is  equally 


448  SUPREME  COUKT  OF  INDIAITA. 

Hunter  v,  Thomas. 

clear  that  the  plaintiff  cannot  recover.  Under  such  circom* 
stances,  we  cannot  hesitate  to  reverse  the  judgment. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

A.  C  Donaldy  for  appellant. 

W.  M.  Landj  for  appellee. 


HuNTBR  V.  Thomas. 

Practicil — Justice  or  thk  Pxacs. — Where  an  answer  filed  before  a  justice 
of  the  peace  is  rejected,  on  motion,  it  does  not  make  any  part  of  the  files 
in  the  case  on  appeal.  If  the  defendant  desires  to  haye  the  benefit  of  his 
answer,  it  should  be  re-filed. 

APPEAL  from  the  Warren  Common  Pleas. 

Rat,  J. — This  was  a  suit  commenced  before  a  justice. 
An  answer  was  filed  charging  the  violation  of  a  contract  by 
the  appellant,  who  was  plaintiff  below,  and  asking  a  judg- 
ment for  damages  over  and  above  the  amount  claimed  by 
the  appellant.  This  answer  was  rejected  by  the  justice,  on 
motion,  and  judgment  was  rendered  for  the  plaintiff. 

The  case  was  taken  to  the  Court  of  Common  Pleas,  and 
the  plaintiff  there  moved  to  dismiss  ^'  the  case."  This  motion 
was  overruled.  It  is  insisted,  that  although  the  answer  bad 
been  rejected  by  the  justice,  it  became  part  of  *'  the  case"* 
in  the  Court  of  Common  Pleas.  We  do  not  concur  in  this 
view.  The  Court  of  Conmion  Pleas  could  not  review  tlie 
action  of  the  justice.  The  papers  belonging  to  the  case  in 
that  court  were  such  as  the  action  of  the  justice  left  aa 
forming  the  issues.  The  Common  Pleas  could  not  re- 
verse his  action  in  rejecting  the  answer,  as  a  court  for 
the  correction  of  errors.    If  the  answer  was  to  be  regarded 
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as  a  paper  in  the  case,  it  could  only  have  become  so  by  be- 
ing re-filed.  This  was  not  done.  The  appellant,  therefore, 
had  a  right  to  dismiss  the  case,  and  his  motion  should  have 
been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  motion  to  dismiss. 

B.  F.  Gregory  and  J.  Harper j  for  appellant. 

J.  Park  and  i.  T.  Miller ^  for  appellee. 


BusoHiAK  and  Another  v.  Huohart's  Administrator. 

A 

Gift. — ^Dklitbbt. — A  promised  to  give  a  bank  certificate  to  B.    After- 
wards B  fonnd  the  certificate  in  a  room  usually  occupied  by  him  and  A. 
jQUd^  thai  this  was  not  sufficient  to  show  a  dellTcry  of  the  certificate. 

APPEAL  from  the  Porter  Common  Pleas. 

Ray,  J. — This  action  was  brought  by  the  appellee  to  re- 
cover a  certificate  of  deposit  for  money,  which  had  been 
issued  to  the  decedent,  and  which  it  was  charged  had  been 
improperly  appropriated  by  the  appellant,  Buschian. 

On  the  trial,  there  was  evidence  admitted  of  witnesses 
who  were  not  qualified  to  answer  as  to  the  genuineness  of 
an  endorsement  of  the  name  of  the  decedent  upon  the  cer- 
tificate. The  appellant  could  not  have  been  injured  by 
such  evidence,  however,  as  there  was  no  proof  of  a  delivery 
to  him  of  the  paper.  His  own  testimony  was  that  the  de- 
cedent had  promised  to  ^ve  him  the  certificate,  and  that 
he  had  subsequently  found  it  in  an  old  boot  that  had  been 
kept  under  a  bed  in  the  room  in  which  he  and  the  dece- 
Vol.  XXVni.— 29 
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dent  lived  together,  and  that  thej  had  both  been  in  the 
habit  of  depositing  their  valuables  in  that  manner.  This 
was  not  sufficient  to  show  a  delivery  of  the  certificate,  and 
the  finding  of  the  court  in  favor  of  the  appellee  cannot, 
therefore,  be  reversed. 

The  judgment  is  affirmed,  with  costs. 

T.  J.  Merrifdd  and  W.  H.  CaUdnSy  for  appellants. 

S.  L  Anthony  J  S.  E.  Perkins  and  L.  Jordan^  for  appellee. 


Ex  Parte  Fpitzbr. 

FuoifXTK  FBOK  JxTtTXCs. — ^BsiiDiTioir. — A  requisition  ftom  tlie  ptt^snar 
of  the  State  of  lUineit  upon  the  goyernor  of  the  State  of  Indiana^  for  tba 
return  of  a  fugitiye  from  Justice,  recited  that "  the  annexed  papers,  duly 
authenticated  in  accordance  with  the  laws  of  iUtnoit,  show  thai  by  affi- 
daTit  in  the  county  of  Mantgomeryf  in  said  State,  C.  F,  stands  charged 
with  larceny,"  &c.  No  copy  of  any  affidayit  purporting  to  have  heen 
made  in  Monifomery  county  was  attached  to  the  requisition,  but  a  war* 
rant  issued  by  a  justice  of  the  peaoe  of  that  county,  reoitiag  thai  saeh  an 
affidavit  had  been  filed,  and  an  affidayit  purporting  to  hay«  beea  made  in 
Sangamon  county,  charging  a  larceny  in  Montgomery  county,  were  at- 
tached to  the  requisition. 

Stld^  that  in  the  absence  of  a  copy  of  an  affidayit  iled  in  Monigameff 
county,  the  goyernor  of  Induma  was  not  anthoriied  to  issve  his  war- 
rant for  the  arrest  of  the  fUgiiiye. 

APPEAL  from  the  Marion  Oriminal  Circuit  Court 

Frazer,  C.  J. — This  was  a  writ  of  habeas  corpus  directed 

to  John  Umversaw  and  George  W.  Parker.    By  the  return  to 

the  writ,  and  the  evidence,  it  appeared  that  the  petitions 

^ivas  restrained  of  her  liberty  by  virtue  of  a  warrant  &om 
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the  governor  of  this  State,  issued  in  pursuance  of  the  act 
of  March  9th,  1867  (Acts  1867,  p.  126),  upon  a  requisition 
from  the  governor  of  the  State  of  JUinois,  It  appeared  by 
the  requisition  that  the  governor  of  lUinois  certified  that 
^Hhe  annexed  papers,  duly  authenticated  in  accordance 
with  the  laws  of  Illinois^  show  that  by  affidavit,  in  the 
county  of  Montgomery^  in  said  State,  Caroline  Miller^  alias 
Caroline  Pfitzer  stands  charged  with  larceny,"  Ac.  Among 
the  papers  annexed,  and  alluded  to  by  Governor  Oglesby  of 
Illinois^  there  is  nothing  purporting  to  be  an  affidavit  made 
in  Montgomery  county.  There  is  a  warrant  issued  by  a  jus- 
tice of  the  peace  of  that  county,  wherein  it  is  recited  that 
Buch  a  complaint,  on  oath,  had  been  made  before  him, 
charging  the  petitioner  as  recited  in  the  requisition,  and  it 
was  doubtless  this  warrant  to  which  the  governor  of  Illinois 
refers,  as  showing  that  "  by  affidavit  in  Montgomery  county" 
she  was  charged  with  larceny.  This  does  not  satisfy  the  re- 
quirements of  the  act  of  Congress  upon  the  subject  of  the 
i-endition  of  fugitives.  A  copy  of  the  affidavit  must  be 
produced^  before  the  governor  of  a  State  is  authorized,  up- 
on the  requisition  of  the  governor  of  another  State,  to  issue 
bis  warrant  for  the  arrest  of  the  furtive.  1  G.  4  H.,  §  1, 
p.  727.  There  is  also  a  paper  in  the  form  of  an  affidavit, 
purporting  to  have  been  made  in  the  county  of  Sangamon^ 
charing  the  offense  as  having  been  committed  in  the 
county  of  Montgom^nfj  and  that  the  said  Caroline  had  fled 
to  this  State ;  but  two  of  the  members  of  this  court,  as  now 
advised,  have  serious  doubts  as  to  whether  it  purports  upon 
its  face  to  have  been  made  before  a  magistrate,  as  the  act 
of  Congress  requires.  I  cannot  say  that  I  share  these 
doubts.  It  is,  however,  sufficient  that  no  copy  of  the  affi- 
davit in  MontgoMsry  county  was  produced  to  the  executive 
of  this  State.  It  was  to  answer  to  that  prosecution  that 
the  rendition  was  required  by  the  governor  of  lUinoiSj  and 
without  an  authentic  copy  of  that  document  any  warrant 
issued  here  was  unauthorized. 
The  judgment  is  reversed,  at  the  cost  of  Parker ,  and  the 
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cause  remanded,  with  directions  to  give  leave  to  amend  the 
return  and  proceed  according  to  this  opinion. 

A.  SeidenstickeTj  J^.  Band  fiud  B.  H.  Hdttj  for  appellant 

J.  Hanna  and  F.  Knj^Ur^  for  appellee. 


Charlton  and  Wife  r.  Tardy. 


CoNTKACT. — Bkfobmation  OF. — ^To  a  Buit  upon  a  promissoij  note,  the  de- 
fendant answered  that  in  consideration  of  the  payment  of  $30  when  the 
note  became  due,  the  plaintiff  had  agreed  to  extend  the  time  of  payment 
one  year ;  that  a  receipt  was  giTen  for  said  money  which  was  intended  to 
express  said  contract,  but  by  a  mistake  of  the  person  writing  it,  the  agree- 
ment for  an  extension  was  not  inserted.  A  copy  of  the  receipt  ipTen  was 
filed  with  the  answer.  It  acknowledged  the  receipt  of  $80  as  extra  in- 
terest on  the  not^,  to  be  applied  f^om  the  time  the  note  became  due,  so  as 
to  make  the  note  draw  twelve  per  cent,  interest.  Prayer  for  a  reforma- 
tion of  the  instrument,  &o. 

Htld^  that  the  agreement  for  a  usurious  rate  of  interest  did  not  main  the 
contract  Toid,  and  that  the  answer  presented  a  good  defense. 


APPEAL  from  the  Switzerland  Common  Pleas. 

Ray,  J. — This  action  was  brought  to  foreclose  a  mortgage 
given  to  secure  certain  notes. 

The  answer  of  the  appellant  Charlton  admits  the  execntion 
of  the  notes  and  mortgage,  and  that  the  first  note  described 
in  the  complaint  had  become  due,  but  alleges  that  after  the 
same  was  so  due  and  payable,  to-wit,  on  the  3d  day  of  AV 
vembcr,  1866,  he  paid  the  said  plaintiff  the  sum  of  |30,  in 
consideration  of  which  the  plaintiff  undertook,  promised 
and  agreed  with  the  defendant  to  extend  the  time  of  pay- 
ment of  said  note  until  the  18th  day  of  October,  1867,  and 
thereupon  executed  and  delivered  to  the  defendant  a  receipt 
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for  said  $80,  and  what  was  understood  and  intended  by 
both  parties  to  be  a  promise  and  obligation  on  the  part  of 
said  plaintiff  to  extend  the  time  of  payment  for  one  year, 
and  until  said  18th  day  of  October j  1867,  but  by  mistake  in 
writing  said  receipt  and  contract  it  was  omitted  and  neg- 
lected to  state  in  said  writing  that  the  time  of  payment  was 
extended  as  aforesaid.  A  correction  of  tlie  instrument  is 
asked.    The  receipt  and  contract  reads  as  follows : 

"  Vemy,  November  8d,  1866. 

"  Received  of  John  Charlton  $80,  to  be  applied  as  extra 
interest  on  one  note  of  $625,  due,  on  John  and  Elizabeth 

Charlton;  said  $80  to  be  applied  from  the  time  said was 

due,  and  make  ssid  note  draw  twelve  per  cent,  per  annum. 

[Signed]  "George  Tardy.". 

The  note  bore  interest  on  its  face* 

There  is  another  paragraph  of  the  answer  pleading  pay- 
ment of  $68,  April  20th,  1866,  upon  the  note,  and  a  copy 
of  a  receipt  for  that  sum  is  filed. 

An  amendment  was  afterwards  made  to  the  first  para- 
graph, stating  in  more  extended  form  the  contract  intended 
to  be  embraced  in  the  receipt  and  agreement  filed,  and  al- 
leging that  the  error  was  made  by  the  scrivener  who  was 
called  upon  to  draw  the  instrument.  A  demurrer  was  filed  to 
this  answer  as  amended,  which  was  sustained  by  the  court. 

The  appellee  has  filed  no  argument,  and  we  do  not  know 
upon  what  ground  the  action  of  the  court  was  founded. 
The  receipt,  on  its  face,  discloses  that  $80  had  been  received 
upon  the  note  to  be  applied  as  extra  interest  from  the  time 
the  note  became  due.  The  $80  was  intended  to  be  applied 
as  payment  in  advance,  at  the  rate  of  twelve  per  cent.,  and 
as  the  note  bore  legal  interest,  it  would  extend  the  time 
when  the  note  would  again  become  due  nearly  a  year  from 
the  time  when  the  note  had  by  its  terms  become  payable, 
and  months  beyond  the  date  when  the  answer  was  filed. 
The  fact  that  the  extension  of  time  was  at  an  illegal  rate 
of  interest  does  not  render  the  contract  void.  Calvin  et  al 
V.  Wiggam,  27  Ind.  489. 
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The  demarrer  to  the  first  paragraph  of  the  answer  should 
have  been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  causo  re- 
manded for  further  proceedings. 

H.  W.  Harrington^  C.  A.  KxnUey  and  H.  A.  Dovmof^  for 
appellants. 
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1 28  454,  FoRDTCE  17.  The  Board  of  Comhissionsbs  of  Mohtgomsbt 
County. 

DovATiovs. — Appeal  rKOM  Obdve  op  Covittt  Boabd. — An  appeal  will  lie 
from  an  order  of  ike  eeiiiity  board  donadiig  money  to  aid  in  the  eetnatnie- 

lion  of  a  railroad. 
Same. — Affidatit. — An  affidayit  sjiowing  thai  ihe  person  taking  the  ap- 
peal is  a  resident  tax-payer  of  the  connly,  was  held  to  be  auffieient  to 
authorise  the  appeal. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Elliott,  J. — The  ease  presented  by  the  record  is  this : 
The  board  of  commissioners  of  the  county  of  Montgomay, 
at  a  special  session  called  for  that  purpose,  on  the  29th  day 
of  JunCf  1867,  made  and  entered  upon  their  records  the 
following  order,  viz. :  ^'  It  is  ordered  by  the  board  of  coia- 
missioners  that  the  sum  of  |(125,00Q  be  and  the  same  is  how 
donated  to  the  Indianapolis^  Crawfordsville  and  DanviXU 
Railroad  Company ^  to  be  used  in  the  grubbing,  grading, 
biidging  and  putting  on  the  ties  for  the  track  of  the  road, 
from  Crawfordsville  to  IndianapoUs ;  that  said  money  is  not 
to  bo  used  by  said  company  for  any  other  purpose  than  as 
stated  above ;  that  said  donation  shall  be  placed  in  The  £7- 
stun  Banky  under  the  control  of  Major  J.  C  Elshany  SenV, 
and  that  a  sum  not  exceeding  1^50,000  shall  be  drawn  out  by 
said  company,  until  the  entire  line  of  road  from  Crawfardf- 
viUe  to  Indianapolis  is  made  ready  for  the  iron.    And  it  is 
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further  ordered,  that  the  county  auditor  draw  warrants  on 
the  county  treasurer  for  the  sum  of  $57,000,  and  deliver 
with  said  warrants  the  notes  and  mortgages  belonging  to 
Montgomery  county,  and  in  the  hands  of  said  auditor, 
amounting  to  $65,895  59,  to  Major  /.  G.  JSZsfun,  Sen'r,  for 
the  purpose  above  named/' 

On  the  27th  day  of  July^  1867,  Jesse  JET.  Fordyety  the  ap- 
pellant, for  the  purpose  of  appealing  from  the  decision  of 
said  commissioners  in  making  said  order  and  donation,  filed 
with  the  auditor,  in  the  auditor's  office  of  said  county,  his 
affidavit,  in  which  it  is  stated,  inter  aliaj  ^  that  he  is  and  has 
been  for  three  years  last  past  a  resident  of  said  county  of 
Montgomery y  in  the  State  of  Indiana^  and  during  all  said 
time  has  been  and  is  now  the  owner  of  a  large  amount  of 
property,  to*wit,  property  of  the  value  of  $10,000,  subject 
to  taxation  in  said  county ;  that  the  same  has  been  taxed 
annually,  and  that  he  has  paid  the  taxes  thereon."  Then, 
after  referring  to  the  order  of  the  board  of  commissioners 
set  out  above,  the  affidavit  proceeds :  ^  Ho  states  that  as 
such  citizen  and  tax-payer  of  said  county,  he  has  an  inter- 
est in  the  matter  made  and  decided  by  said  order,  donation 
and  decision,  and  in  said  order  itself,  and  he  is  aggrieved 
thereby." 

At  the  same  time,  the  appellant  filed  in  the  auditor's  of- 
fice a  bond  with  surety  in  the  penal  sum  of  $4,000,  which 
was  approved  by  the  auditor,  and  thereupon  a  certified 
transcript  of  said  order  and  proceedings  was  made  out 
and  filed  in  the  clerk's  office  of  said  Montgomery  Circuit 
Court* 

The  board  of  commissioners  appeared  in  the  Circuit 
Court  by  attorney,  and  moved  to  dismiss  said  appeal,  for 
the  following  reasons : 

1.  The  affidavit  of  the  appellant  is  insufficient,  because  it 
does  not  allege  explicitly  the  nature  of  appellant's  inter- 
est. 

2.  Because  said  affidavit  does  not  comply  with  the  re^ 
quirements  of  the  statute* 
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Which  motion  the  court  sustained,  and  dismissed  the  ap- 
pealy  and  rendered  judgment  against  the  appellant  for  costs. 
Did  the  court  err  in  dismissing  the  appeal  ?  It  is  declared 
by  section  81  of  the  act  providing  for  the  organization  of 
county  boards,  &c.,  that,  ^^  from  all  decisions  of  sach  com- 
missioners there  shall  be  allowed  an  appeal  to  the  Circnit 
or  Common  Pleas  Court,  by  any  person  aggrieved ;  but  if 
such  person  shall  not  be  a  party  to  the  proceeding,  such 
appeal  shall  not  be  allowed  unless  he  shall  file  in  the  office 
of  the  county  auditor  his  affidavit,  setting  forth  that  ho  has 
an  interest  in  the  matter  decided,  and  that  he  is  aggrieved 
by  such  decision,  alleging  explicitly  the  nature  of  his  inter- 
est."   1  G.  &  H.  263. 

It  is  contended  in  argument  by  the  appellee's  connsel, 
that  as  no  claim  against  the  county  was  presented  by  the 
railroad  company  to  the  county  board  for  allowance,  the 
order  of  the  board  appealed  from  being  "  a  purely  volun- 
tary donation "  of  the  county  funds  to  the  railroad  com- 
pany, the  action  of  the  board  in  the  premises  did  not  con- 
stitute a  decision  within  the  meaning  of  the  statute,  and, 
therefore,  that  no  appeal  lies.  In  support  of  this  position, 
Nichols  V.  HowCy  7  Ind.  506,  and  The  Board  of  Commission^ 
erSy  ^c,  V.  BoylCy  9  Ind.  296,  are  cited.  In  the  former  case, 
Howe  presented  a  claim  to  the  board  of  commissioners  for 
services  voluntarily  rendered  by  him  as  an  attorney  in  de- 
fending a  suit  brought  against  the  board  in  the  Circuit 
Court ;  two  of  the  commissioners  allowed  the  claim,  and 
the  remaining  one,  Nichols,  appealed  to  the  Court  of  Com- 
mon Pleas,  and  thence  to  this  court. 

It  was  held  that  the  action  of  the  board  of  commissioners 
on  the  claim  was  final,  and  that  no  appeal  could  be  taken 
therefrom.  This  decision  is  based  on  the  provisions  of  the 
'^  act  to  authorize  and  limit  allowances  by  courts  and  boards, 
and  drafts  upon  county  treasurers."  1  Q-.  &  H.  64.  The  7th 
section  of  which  act  expressly  authorizes  the  commissioners 
to  make  allowances  for  voluntary  services,  or  for  things  vol- 
untarily furnished  to  the  county ;  and  section  9  provides  that 
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'^no  appeal  shall  lie  from  the  decifiion  of  said  boards 
making  allowance  for  services  voluntarily  rendered,  or 
things  voluntarily  furnished,  for  the  public  use."  The  ques- 
tion discussed  in  the  case  cited  from  9  Ind.,  supruy  is  upon 
the  same  statute.  The  case  now  before  us  does  not  come 
within  the  provisions  of  the  statute  referred  to,  and  con- 
sequently those  cases  are  not  in  point. 

The  decision  of  at  least  two  questions  is  necessarily  in- 
volved in  the  order  of  the  board  appealed  from  in  this  case, 
viz.: 

1.  The  legal  authority  of  the  board  to  make  the  donation 
from  the  county  treasury.    And 

2.  The  justice  and  propriety  of  the  donation. 

It  would,  indeed,  be  strange  if  the  statute  secured  to  ev- 
ery citizen  who  is  a  tax-payer  of  the  county  the  right  to 
appeal  from  the  decision  of  the  board  in  allowing  more  than 
such  citizen  might  regard  as  the  fair  value  of  services 
rendered  for  the  county,  on  request,  or  for  goods  purchased 
for  its  use,  but  refused  such  appeal  when  the  public  funds 
are  voluntarily  donated,  or  given  away  in  large  amounts, 
without  a  claim  upon  the  county  of  any  kind,  either  legal 
or  equitable.  We  are  not  prepared  to  give  the  statute  such 
a  construction. 

But  it  is  insisted  that  the  affidavit  is  defective  because  it 
does  not  allege  explicitly  the  nature  of  the  appellant's  inter- 
est ;  that  to  entitle  him  to  an  appeal,  <^  he  muist  have  some- 
thing in  the  order,  or  rather  decision,  to  complain  of,  and 
he  must  tell  what  that  something  is:"  TinB  would  be  stat- 
ing the  grounds  of  his  objection  to  the  action  of  the  board, 
and  not  the  interest  the  appellant  has  in  the  subject  thereof. 
The  statute  does  not  require  that  the  affidavit  should  state 
the  reasons  for  the  appeal,  but  only  that  the  appellant  has 
an  interest  in  the  matter  decided,  and  is  aggrieved  by  such 
decision,  '^  alleging  explicitly  the  nature  of  his  interest." 
In  other  words,  it  is  not  sufficient  to  state  in  the  affidavit,  in 
general  terms,  that  the  appellant  has  an  interest,  but  the  na- 
ture of  his  interest  must  be  shown.    We  think  the  affidavit 
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fully  complies  with  this  requirement  of  the  statute.  Every 
tax-payer  of  the  county  who  is  required  to  contribute  to  tbe 
public  funds  thereof,  is  interested  in  their  proper  use  and  ap- 
propriation. Here  the  affidavit  alleges  that  the  appellant  for 
three  years  has  been  and  is  a  citizen  of  said  county,  and  the 
owner  of  taxable  property  to  the  amount  of  $10,000,  on 
which  he  has  paid  taxes,  and  is  still  liable  to  do  so.  The 
county  board  by  its  order  gives  as  a  donation  to  a  railroad 
company,  f  125,000  out  of  the  county  treasury.  To  thia  the 
appellant  objects,  and  says  he  is  interested  in  the  matter 
thus  decided  and  determined  upon.  How  interested?  As 
a  citizen  and  tax-payer  of  the  county,  and  therefore  inter- 
ested in  the  public  funds  of  the  county.  What  more  could 
he  say,  or  in  what  terms  could  his  interest  in  the  matter  be 
more  explicitly  stated.  In  this  view  we  are  fully  sustained 
by  the  case  of  Harlan  v.  CarrcU^  13  Ind.  247. 

The  judgment  is  reversed,  with  costs,  and  the  order  of 
the  Circuit  Court  dismissing  the  appeal  set  aside,  and  the 
cause  remanded  for  further  proceedings. 

D.  E.  WiUiamaon  and  A.  Daggy^  for  appellant. 

A.  Tlunneon  and  J,  M.  JButUry  for  appellee. 


28  468' 
185  997 

28  459 
150  4T{  «  , 

iBo  4»8  Shirts  r.  Iroks. 

Adjoubhxd  TBmMa.'-*Xh«  f  Uluta  authorises  the  CouH  of  Oommcu  Pleta  te 
hold  Adjoaraed  terme  for  the  purpose  of  completing  the  bnainesa  oadis- 
posed  of,  and,  the  contrary  not  appearing,  it  wiU  be  presumed,  on  appeal, 
that  the  court  was  regularly  held  and  the  cause  regularly  brought  to 
trial. 

Pragtios.-^Fazx.uiub  to  Rxflt.— Where  the  plaiatiff  fails  t#  rwpij  to  aa 
answer  eonstiiating  a  Talid  defense  to  the  actioa,  the  defendant  is  enti- 
tled to  judgment  without  a  trial,  but  if  he  fails  to  assert  this  right  aad 
goes  to  trial  and  is  beaten  on  the  merits,  he  cannot  raise  the  ol^eotion  fcr 
tha  ftrst  tims  in  the  Supreme  CSourt. 
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&AXX. — If  the  objeotion  to  ths  want  of  a  reply  can  be  taken  after  Terdict,  it 
would  bo  properly  taken  by  a  motion  for  judgment  aoti  obstante  vtrcdieto^  ia 
possibly  by  a  motion  in  arrest. 

Sams. — If  a  motion  for  a  new  trial  would  present  the  question  at  all,  it 
would  not  be  presented  by  sneh  a  motion  assigning  for  cause  that  the 
Terdiot  is  contrary  to  law,  and  an  assignment  of  error  in  the  same  form. 

YoLXTNTAnT  Patmbwt.-^As  a  general  rule,  money  Tolnntarily  paid  for  the 
uso  of  another,  without  his  knowledge  or  consent,  cannot,  in  the  absence 
of  any  subsequent  promise  of  payment,  be  recoTcred  back. 

AixsoATiONS  or  VALinB. — Where,  to  a  suit  for  work  and  labor,  goods  sold 
and  delirered,  &c.,  counting  upon  the  ralue  of  the  work  and  goods,  with 

.  no  allegation  of  any  contract  price,  tlie  defendant  pleads  only  affirmatiTO 
answers,  the  allegations  of  Talue  are  not  admitted. 


APP£AL  from  the  Hamilton  Common  Pleas. 

Eluott,  J. — This  was  an  action  by  Irons  against  Shirlay 
the  appellant,  on  two  promissory  notes,  and  also  on  an  ac- 
count for  money  paid  for  the  use  of  the  defendant,  $800, 
work  and  labor  done  and  performed  by  the  plaintiff  for 
the  defendant,  $800,  and  for  goods  sold  and  delivered,  $300. 

The  defendant  answered  in  several  paragraphs,  all  setting 
up  new  matter,  some  of  which  apjdy  alone  to  the  notes 
sued  on,  and  go  to  impeach,  in  part,  the  consideration 
thereof.  One  paragraph  alleges  payment  of  the  account 
for  money  paid,  work  and  labor,  and  goods  sold  and  deliv- 
ered, stated  in  the  third  paragraph  of  the  complaint,  and 
two  other  paragraphs  of  the  answer  allege  matters  of  set- 
off. "So  reply  to  the  answer  appears  in  the  record,  but  it 
contains  the  following  entry  and  statement,  viz :  ^'  Come 
now  the  parties  by  their  attorneys,  and  the  plaintiff  filed  a 
reply  herein,  which  reply  is  in  these  words  and  figures,  to- 
wit :  (Reply  not  found  on  file  in  office  of  clerk.")  There 
was  a  trial  by  jury,  and  verdict  for  the  plaintiff,  upon 
which — a  motion  for  a  new  trial  having  been  overruled — 
there  was  judgment.  The  cause  was  tried  and  judgment 
rendered  in  the  month  of  December^  1866,  and  it  is  claimed 
by  the  appellant  that  the  record  does  not  show  that  the 
trial  was  had  at  a  time  authorized  by  law  for  holding  sud 
court,  and  that  the  judgment,  therefore,  is  void. 
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The  objection  is  not  well  taken.  It  appears  by  the  record 
that  the  August  term  of  said  court  was  adjourned  over,  br 
order  of  the  court,  until  the  third  Monday  of  Notember^ 
1866,  under  the  act  of  1855.  2  G.  &  H.  29.  The  cause 
was  tried  during  said  adjourned  term,  which  was  but  a  con- 
tinuation of  the  regular  August  term  of  that  year.  The 
statute  fully  authorizes  the  court  to  hold  an  adjourned  term 
for  the  purpose  of  completing  the  business  undisposed  of; 
and,  the  contrary  not  appearing,  we  will  presume  that  the 
court  was  regularly  held  and  the  cause  properly  brought  to 
trial.    Hdnes  v.  Worthington,  14  Ind.  820. 

One  of  the  reasons  filed  for  a  new  trial  is,  that  "  the  ver- 
dict of  the  jury  is  contrary  to  law,"  on  which  an  error  is 
assigned  thus :  ^^  The  court  en*ed  in  not  granting  a  new  ^ 
trial,  for  the  reason  that  the  verdict  is  contrary  to  law/' 
The  error  pointed  out  in  argument  is,  that  the  record  fsuls 
to  show  any  replication  to  the  defendant's  answer.  We  have 
seen  that  it  appears  by  an  entry  upon  the  order  book  of  the 
court  below,  that  a  reply  to  the  answer  was  in  fact  filed  be- 
fore the  trial ;  but  the  clerk  certifies,  in  nuking  up  the  re- 
cord, that  it  is  not  found  among  the  files  of  the  court  K 
it  was  filed,  as  the  record  asserts,  and  was  subsequently 
lost,  there  is  no  foundation  for  the  objection.  But  if  we 
are  to  presume  that  no  replication  was  filed,  because  it  is 
not  found  in  the  record  before  us,  still  the  question  is  not 
presented  in  such  form  as  to  make  it  available  to  the  appel^ 
lant  in  this  court.  A  refusal  of  the  plaintifi:*  below  to  reply 
to  an  answer,  setting  up  new  matter  constituting  a  valid, 
defense  to  the  action,  entitles  the  defendant  to  a  judgment, 
under  the  statute,  without  a  trial ;  but  if  he  fails  to  assert 
this  right,  and  goes  to  trial  and  is  beaten  upon  the  merits, 
he  cannot  raise  the  objection  for  the  first  time  in  this  court. 
Mariindale  v.  Price,  14  Ind.  115;  JEkrdy  v.  KerUy  15  Ind. 
'891;  Davis  v.  Engler,  18  Ind.  812;  Preston  v.  SandfonHs 
AdmW,  21  Ind.  156.  In  the  case  last  cited,  it  was  held  that, 
by  consenting  to  go  to  trial  the  defendant  waived  the  reply,. 
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and  thereby  consented  to  treat  the  answer  as  though  de- 
niedy  and  go  to  the  proof  of  the  matters  alleged. 

If  the  objection  could  be  made  after  trial,  it  would  bo 
properly  presented  by  a  motion  for  judgment  nmi  obstante 
veredicto^  or  possibly  by  a  motion  in  arrest.  But  here  it  was 
not  presented  to  the  court  below  by  the  motion  for  a  new 
trial,  even  though  it  might  be  reached  in  that  form,  nor  is 
it  properly  presented  to  this  court  by  an  assignment  of 
error,  merely  alleging  that  the  verdict  is  contrary  to  law. 

The  instructions  of  the  court  to  the  jury  are  in  the  re- 
cord. Proper  exceptions  were  taken  by  the  appellant,  un- 
der section  825  of  the  code,  to  the  ninth  and  sixteenth  in- 
structions. 

The  ninth  is  as  follows :  "  If  you  believe,  from  the  evi- 
dence, that  since  the  execution  of  the  notes  the  defendant 
paid  out  any  money  for  the  plaintiff,  with  his  knowledge 
and  consent,  or  upon  his  request;  that  he  has  bought  notes 
on  the  plaintiff,  or  that  he  sold  any  goods  to  the  plaintiff, 
you  will  allow  the  defendant  the  value  of  whatever  he  may 
have  proven,  if  anything,  as  a  set-off."  The  objection  urged 
in  argument  is  to  that  part  of  the  instruction  which  we  have 
italicised,  which,  it  is  said,  contuns  the  implication  that  the 
appellant  could  not  recover,  or  be  allowed  a  set-off,  for 
money  paid  for  the  use  of  the  plaintiff,  unless  it  was  paid 
with  his  knowledge  and  consent,  or  by  his  request.  We 
think  the  instruction  was  correct.  As  a  general  rule,  money 
voluntarily  paid  for  the  use  of  another,  without  his  knowl- 
edge or  consent,  cannot,  in  the  absence  of  any  subsequent 
promise  of  payment,  be  recovered  back.  The  instruction, 
we  think,  does  not  imply  anything  beyond  that. 

By  the  sixteenth  instruction,  the  court  said  to  the  jury 
that  <*  under  the  state  of  the  pleadings  filed  by  the  parties, 
there  being  no  general  denial  of  the  complaint,  the  amounts 
claimed  by  the  plaintiff  in  his  complaint  are  admitted  to  be 
correct,  and  the  plaintiff  is  not  required  to  prove  them," 
This  charge  is  clearly  erroneous.  Section  74  of  the  code 
expressly  declares  that  "  allegations  of  value,  or  amount  of 
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damage,  fihall  not  be  considered  as  tmo  by  the  fiiiliire  to 
controvert  them." 

In  the  third  paragraph  of  the  complaint,  the  plaintiff 
claimed  $S00  *'  for  goods  sold  and  delivered  to  the  defend- 
ant," $300  "  for  work  and  labor  done  for  the  defendant  at 
his  request,"  and  f  800  "  for  money  paid  for  the  use  of  the 
defendant  at  his  request,"  making  a  total  of  |900. 

The  paper  filed  as  a  bill  of  particulars  is  still  more  gen« 
eral  than  the  complaint.  It  is  not,  in  any  sense  of  the  term, 
"  a  bill  of  particulars."  The  complaint  contains  no  aver- 
ment of  an  agreement  between  the  parties  as  to  the  price 
or  value  of  the  goods  sold  or  work  and  labor  performed ; 
nor  did  the  defendant  admit  their  value  to  be  the  amoimt 
claimed  in  the  complaint,  by  failing  to  plead  the  general 
denial,  and  the  court  below  erred  in  so  instructing  the  joiy. 

Several  other  questions  are  presented  by  the  assignment 
of  errors,  but  they  all  relate  to  matters  contained  in  a  bill 
of  exceptions  which  was  not  filed  within  the  time  limited 
by  the  court,  and,  therefore,  are  not  properly  b^ore  us. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

A.  F.  ShirtSy  for  appellant. 

J.  ^  W.  O'Brien  and  J.  Stafford^  for  appellee. 


Bond  r.  Wagnee. 

Plka  in  Abatxuxkt. — Pbactice. — Under  the  code,  aU  defenses,  whether 
in  bar  or  in  abatement,  must  be  pleaded  in  the  same  answer. 

Sams. — ^In  an  action  upon  an  account  for  goods  sold,  the  defendant  plaaded 
in  abatement  the  non-Joinder  of  one  who  was  a  joint  purchaser  with  hia 
of  the  goods  sued  for.  Issue  was  joined  upon  this  answer,  and  after  the 
cause  had  been  submitted  to  the  court,  the  plaintiff  had  leaTe  to  dismiss 
as  to  some  items  of  the  account,  and  leare  was  refused  the  defondant  to 
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withdraw  his  siiswer,  and  aUio  to  plead  in  bar  after  the  issue  in  abate- 
ment had  been  found  against  him. 
Ileld^  that  there  was  no  error  in  these  rulings. 


APPEAL  from  the  GAs<m  Circuit  Court. 

Frazer,  C.  J. — This  was  a  suit  by  the  appellee  against 
the  appellant  to  recover  for  goods  sold  and  delivered— com 
and  butter. 

The  answer  was  in  form  in  abatement,  and  alleged  that 
the  purchases  were  made,  not  by  the  defendant  solely,  but 
by  him  and  one  Cunningham  as  partners. 

An  issue  was  made  upon  this  answer  which  was  submit- 
ted  to  the  court  for  trial.  After  the  evidence  was  heard, 
and  before  the  finding  was  announced,  the  plaintifi*  obtained 
leave  to  dismiss  the  case  as  to  the  claim  for  butter,  and  dis- 
missed it  accordingly,  the  defendant  excepting.  The  de- 
fendant then  asked  leave  to  withdraw  his  answer  in  abate- 
ment,' which  was  refused,  and  he  excepted.  The  finding 
was  for  the  plaintifi*  assessing  his  damages,  and  a  final  judg- 
ment was  accordingly  rendered  over  a  motion  for  a  new 
trial,  and  after  an  attempt  by  the  defendant  to  answer  over. 
All  possible  questions  are  properly  saved  in  the  record,  and 
presented  here. 

In  Thompson  v.  Greenwood,  ante,  p.  827,  after  the  fullest 
consideration,  it  was  held  that  the  code  requires  all  defenses, 
whether  in  abatement  or  in  bar,  to  be  pleaded  in  the  same 
answer.  The  reasons  for  this  ruling  are  stated  fully,  and 
we  think  so  clearly,  in  the  opinion  in  that  case,  that  noth- 
ing more  need  be  said.  One  consequence  of  that  ruling 
must  necessarily  be  to  sweep  away  a  technical  rule  of  the 
old  system  of  pleading  upon  which  the  appellant  relies, 
namely,  that  in  a  suit  upon  an  account  where  there  was  a 
plea  in  abatement  for  the  non-joinder  of  a  party  who  jointly 
promised,  and  it  turned  out  in  evidence  that  the  plea  was 
true  as  to  only  one  item  of  the  account,  the  whole  action 
would  be  abated.  It  was  so  held  in  Vandyke  v.  GUmore,  6 
Blackf.  511,  and  is  so  laid  down  in  Chitty.    This  was  so, 
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because  then  there  could  not  be  a  plea  in  abatement  pleaded 
with  a  plea  in  bar.  But  now  you  may  plead  in  abatement 
as  to  a  part  of  the  cause  of  action,  and  in  bar  as  to  another 
part,  at  the  same  time,  and  hence  the  doctrine  of  Vandyke 
V.  OUmorCj  suproy  has  no  longer  any  foundation  for  its  sap- 
port.  Just  such  traps  and  pitfalls  in  the  old  system  of  pro- 
cedure gave  rise  to  the  code.  If  it  had  merely  swept  away 
these  and  other  like  features  which  were  in  the  way  of  a 
speedy  and  convenient  administration  of  justice,  its  adop- 
tion would  have  resulted  in  not  a  tithe  of  the  confasion 
and  uncertainty  with  which  it  has  so  greatly  vexed  all  who 
are  charged  with  the  conduct  of  litigation  at  the  bar,  and 
upon  the  bench. 

There  was  no  error  in  refusing  leave  to  withdraw  the  an* 
swer  and  plead  anew,  upon  the  dismissal  of  the  one  item  of 
the  plaintiff's  claim;  none  in  refusing  leave  to  plead  over 
after  verdict ;  and  none  in  refusing  the  new  trial  on  aceomit 
of  insufficient  evidence.  The  evidence  was  such  that  if  the 
verdict  had  been  either  way,  we  would  not  interfere. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

W.  M.  Landf  for  appellant. 

C.  M.  AUen  and  F.  W.  Viehe,  tor  appellee. 
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BUELL    V.    BhUMAN. 

MoBTOAOX. — ^HusBAiTD  AHD  WiFX.<— When  notes  are  giren  by  *  married 
woman  for  the  purchase  money  of  land,  and  she  unites  with  her  husband 
in  a  mortgage  to  secure  the  notes,  the  mortgage  containing  a  coTenanihj 
both  to  pay  the  debt,  the  coTenant  is  binding  upon  the  husband,  and  the 
mortgage  constitutes  a  ralid  lien  upon  the  land  against  both. 

Saxb. — ^PsBSOKAL  JuDOMBHT  AoAiVBT  WiFB. — ^A  personal  judgment  oTer 
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againBt  the  wife,  for  the  amoani  not  made  hj  m  sale  of  the  mortgaged 
premises,  is  in  such  case  erroneous,  but  the  objection  is  not  presented 
by  a  motion  for  a  new  trial,  assigning  for  cause  that  the  judgment  is 
contrary  to  law  and  the  evidence. 
Pbactics. — Motion  fob  New  Trial. — It  is  a  settled  general  principle,  un- 
der the  code,  to  which  there  are  bat  few  exeeptions,  that  a  party  must 
first  present  a  question  to  the  lower  court,  before  he  is  entitled  to  the 
judgment  of  the  appellate  court  upon  it. 

APPEAL  from  the  Porter  Common  Pleas. 

Frazer,  C.  J. — This  was  a  suit  to  foreclose  a  mortgage 
executed  by  the  appellant,  a  feme  covert^  and  her  husband, 
to  secure  the  unpaid  purchase  money  of  the  real  estate 
mortgaged,  the  indebtedness  for  which  was  evidenced  by 
lier  promissory  not«s.  The  mortgage  contained  a  covenant 
of  both  husband  and  wife  to  pay.  To  the  complaint,  show- 
ing the  foregoing  facts,  the  appellant  demurred,  and  she 
assigns  for  error  the  overruling  of  her  demurrer. 

It  does  not  'appear  by  the  complaint  that  the  title  to  the 
land  mortgaged  was  in  the  appellant,  but  if  it  did,  the 
statute  empowers  her  to  incumber  it  by  mortgage  in  which 
her  husband  joins,  as  he  did  in  this  case.  It  is  argued, 
however,  that  her  notes  given  for  the  purchase  money  ore 
void,  and  that  the  mortgage  beiug  merely  the  incident,,  the 
debt  secured  being  the  principal  thing,  there  could  be  no 
recovery,  and  hence  no  foreclosure.  This  argument  over- 
looks the  fact  already  stated,  that  the  mortgage  itself  con* 
tains  a  covenant  by  the  husband  with  the  wife  to  pay  the 
debt.  His  covenant  was  certainly  valid,  and  none  the  less 
so  because  the  wife  gave  her  promissory  notes  for  the  same 
indebtedness.  We  regard  it  very  clear  that  the  demurrer 
should  have  been  overruled.  But  the  eourt^.  by  its  judg- 
menty  directed  execution  against  the  gteneral  property  or 
the  appellant,  for  any  portion  of  the  indebtedness-  whieh 
might  remain  unsatisfied  by  the  sale  of  the  mortgaged  pre* 
mises.  This,  it  is  argued,  was  cTearly  wrong.  Bitt  no  ob- 
jection was  made  to  it  below,  and  it  is,  on  that  ground,  in* 
sisted  by  the  appellee  that  the  error  is  not  a;vailable  here 
Vol.  XXVm.— 30 
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There  was,  after  judgment,  a  motion  for  a  new  trial  upon 
the  ground  ^'  that  the  judgment  of  the  court  is  eontraiy  to 
law  and  the  evidence;"  but  this  motion  presented  no  qaes- 
tion  whatever  for  the  consideration  of  the  court  below. 
The  courts  of  New  Yorky  under  a  code  from  which  ours  was 
in  great  measure  copied,  have  gone  to  almost  the  extent  of 
holding  that  no  question  can  be  considered  on  error  unless 
it  has  been  distinctly  presented  to  the  court  below,  and  an 
exception  taken  to  the  decision  upon  it,  and  this  court  has 
gone  far  in  the  same  direction.  It  may  be  regarded  as  a 
general  principle,  now  established  under  the  code,  to  which 
there  are  but  few  exceptions,  that  a  party  must  first  present 
a  question  to  the  lower  court  before  he  is  entitled  to  the 
judgment  of  the  appellate  court  upon  it.  Under  the  opera- 
tion of  this  rule  there  is  little  temptation  to  parties  to  per- 
mit error  to  go  upon  the  record  by  their  silence.  Attorneys 
are,  in  a  measure,  compelled  to  become  aids  to  the  courts 
ill  the  correct  administration  of  justice,  and  litigation  iu 
this  court,  for  the  mere  purpose  of  vexation  or  delay,  is 
greatly  abridged.  The  question  before  us  is  fully  within 
the  reason  of  the  rule,  and  must  be  governed  by  it. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

T.  J.  Merrifidd  and  W*  H.  CdUdnSj  for  appelliuit. 

8.  L  Anthony^  S.  E.  PerkiftSy  H.  B.  Saylor  and  L.  JordaH, 
for  appellee. 


Blacklbdob  v.  Pinb. 

fUBDKN  OF  THK  Isius. — In  a  Bolt  before  a  Jastioe  of  the  peace  upon  a 
promiflsory  note,  the  defendant  pleaded  alBrmatiTe  defenses  onlj,  and  at 
the  beginning  of  his  answer  admitted  the  ezeontion  and  deliTcry  of  the 
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Bote.    On  appeal,  the  issues  remaining  the  same,  the  defendant  orally  ad- 
mitted the  execution  of  the  note,  and  disclaimed  all  benefit  of  the  general 
issue  provided  by  the  statute,  and  claimed  to  open  and  close  the  case. 
Held,  (hat  the  burden  of  the  issue  was  upon  the  defendant,  and  that  ho  was 
entitled  to  open  and  close  the  case. 

APPEAL  from  the  Wells  Common  Pleas, 

Elliott,  J. — Pine  sued  Blackledge  on  a  promissoiy  note, 
before  a  justice  of  the  peace,  the  note  being  filed  as  the  only 
cause  of  action.  Blackledge  filed  a  written  answer,  com- 
mencing as  follows:  "Comes  now  the  defendant  herein, 
and  says  he  admits  the  making,  signing  and  delivery  of  the 
note  sued  on  in  this  action."  This  is  followed  by  several  par- 
agraphs, all  in  confession  and  avoidance.  Among  others  is 
a  jjaragraph  that  the  note  was  given  in  consideration  of  a 
mare  sold  by  the  plaintiff  to  the  defendant,  which  the  jDlain- 
tiff,  upon  the  sale  thereof,  warranted  to  be  sound  in  every 
particular,  and  averring  that  she  was  unsound  and  diseased 
at  the  time  of  the  sale,  and  died  of  such  disease  soon  after- 
wards, and  was  wholly  worthless.  The  defendant  recovered 
before  the  justice,  aAd  the  plain tift'  appealed  to  the  Com- 
mon Pleas  Court,  where  he  recovered  a  judgment  for  the 
amount  of  the  note.  Motion  for  a  new  trial  having  been 
overruled,  the  defendant  appeals  to  this  court. 

It  appears  by  a  bill  of  exceptions,  that  immediately  after 
the  jury  was  sworn  in  the  Court  of  Common  Pleas,  and  be- 
fore any  evidence  was  given  by  either  party,  the  defendant 
moved  the  court  for  leave  to  open  and  close  the  evidence 
and  argument  in  the  cause.  And  thereupon,  in  addition  to 
the  admission  of  the  execution  of  the  note  contained  in  his 
answer,  orally  admitted  its  execution  in  open  court,  and  dis- 
claimed all  benefit  of  the  general  issue  provided  by  statute ; 
but  the  court  overruled  the  motion  and  refused  to  permit 
the  defendant  to  open  and  close  the  evidence  and  argument 
of  the  case  to  the  jury.  This  is  the  only  question  presented 
in  the  case. 

Under  the  eode^  tLa  party  o&  whom  rerts  tke  bniden  of 
die  issues  is  entitled  to  the  opening  and  close,  both  of  the 
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evidence  and  the  argament  in  the  caase.  2  G.  ft  H.,  §  SS4« 
p.  198. 

Here,  under  the  admission  in  the  answer,  it  was  not  ne» 
cessary  that  the  plaintiff  should  give  the  note  in  evidence, 
and  he  would  have  been  entitled  to  judgment  for  the 
amount  thereof  if  no  evidence  had  been  given  in  the  ease. 
The  burden  of  the  issues  was  on  the  defendant,  and  he  was 
entitled  to  open  and  close  the  case.  Judah  v.  The  Tnu- 
ieesj  ^c,  23  Ind.  272 ;  List  v.  Kortepeter^  26  Ind.  27. 

The  court  erred  in  refusing  to  allow  the  defendant  to  be* 
gin  the  evidence,  and  to  open  and  close  the  argument,  and 
for  that  reason  should  have  granted  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded  for  a  new  trial. 

L.  M.  NindCy  R.  S.  Taylor  and     Bobertson^  for  appellant 


Bbll  v.  Eaton. 

BaiACH  OF  Mabsiaqi  Contbact.— To  itii  action  for  a  breach  of  maRUfe 
contract,  the  defendant  answered  that  the  plaintiff  had  fhiadulently  con- 
cealed ftom  him  the  fact  that  she  had  before  that  time  been  deliTered 
of  a  bastard  child. 

Held,  that  the  answer  constituted  a  good  defense  to  the  action. 

APPEAL  from  the  De  Kalb  Circuit  Court. 

Rat,  J. — ^This  was  an  action  by  the  appellee,  chaiging  the 
appellant  with  a  breach  of  a  marriage  contract.  The  an- 
swer contidned  two  paragraphs  ;  the  first  was  a  special  de* 
nial,  and  the  second  as  follows :  ^^And  for  second  defense,  the 
defendant  says  that  after  the  maldng  of  the  promise  and 
agreement  in  said  complaint  mentioned,  he  learned  that  tiie 
plaintiff  had  been,  prior  to  his  acquaintance  with  her,  de- 
livered  of  a  bastard  child,  and  he  avers  that  through  the 
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fraudolent  concealment  of  the  plaintiff  lie  was,  at  the  time 
of  the  making  of  said  agreement,  ignorant  of  the  fact  that 
the  plaintiff  had  been  so  delivered  of  a  bastard.  Wherefore 
he  demands  judgment." 

A  demurrer  was  sustained  to  this  paragraph.  This  was 
error.  If,  through  the  fraudulent  concealment  of  the  ap- 
pellee, he  was  kept  in  ignorance  of  the  fact  charged,  it  was 
a  good  defense  to  the  action.  If  it  is  objected  that  the  par- 
agraph is  argumentative,  we  must  regard  the  argument  as 
so  conclusive  as  to  amount  to  an  express  allegation  of  the 
facts,  when  tested  by  a  demurrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 

J.  L.  Worden  and  J.  MorriSy  for  appellant. 


Abmbs  v.  Chappbl. 

JCTDOMBiiT. — AfVKAL  AFTER  Patmxnt. — ^Th«  payment  of  a  Jadgment  is 
not  a  wairer  of  the  riglit  of  appeal. 

APPEAL  from  the  Daviess  Common  Pleas. 

Ray,  J. — The  appellant  sued  the  appellee  before  a  justice 
of  the  peace.  Answer,  set-off.  On  the  trial  there  was  a 
finding  and  judgment  for  appellee.  This  judgment  was, 
Avith  the  costs,  paid ;  and  subsequently,  and  within  thirty 
days  from  the  trial,  an  appeal  was  taken  to  the  Court  of 
Common  Pleas.  There,  a  motion  to  dismiss  the  appeal,  be- 
cause taken  after  payment  of  the  judgment  and  costs,  was 
overruled.  An  answer  was  then  filed,  averring  the  fact  of 
such  payment,  and  upon  a  demurrer  being  overruled  to  the 
same,  judgment  was  rendered  for  the  appellee. 
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In  the  case  of  Dickemheets  et  al.  v.  Kaufman  d  aLy  ante  p. 
251,  we  held  that  payment  of  a  judgment  was  not  a  waiver 
of  the  right  of  appeal  by  the  ju^ment  defendant.  The  de- 
murrer to  thQ  answer  should  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cauae  re- 
manded. 

J.  W.  Burton,  for  appellant. 


Beed  ^and  Another  v.  BANSSBfER  and  Others. 

JuDOMXNT — RKLisr  AoAiNBT. — Complaint  to  enjoin  the  colleetioa  of  a 
judgment.  It  appeared  bj  a  letter  from  the  judgment  plaintifia  to  their 
attorneys,  made  an  exhibit  with  the  complaint  that  the  debt  upon  which 
the  judgment  was  afterwards  taken,  had  been  in  some  manner  arranged, 
and  the  attorneys  were  directed  to  deliver  up  the  note  upon  the  payment, 
by  one  A,  of  the  costs  and  attorneys'  fees.  The  costs  and  fees  were  not 
paid  by  A,  but  after  judgment  the  defendant  paid  them.  As  an  excnse 
for  not  making  a  defense,  it  was  alleged  that  the  character  of  the  judg- 
ment plaintiffs  for  integrity  was  so  hi^  as  to  induce  the  present  plain- 
tiff to  believe  that  they  would  not  take  a  judgment  under  such  eirenm- 
stanccs. 

Jleldf  that  the  complaint  was  bad',  1,  because  it  did  not  appear  what  the  ar- 
rangement stated  was  based  upon — whether  the  debt  had  been  paid  in  full, 
or  whether  anything  had  been  paid  or  giren  in  satisfaction — and  2d,  be- 
cause the  condition  as  to  the  payment  of  the  eosta,  ke^  not  haying  been 
complied  with,  the  defendant  was  not  entitled  to  reoeire  the  note^  and 
should  have  made  his  defense. 

APPEAL  from  the  Fountain  Common  Pleas. 

F&AZEBy  C.  J. — This  was  a  suit  to  enjoin  tbe  colleetion 
of  a  balance  of  a  judgment.  It  appears  from  a  letter  writ- 
ten by  the  judgment  plaintiffs  to  their  attorneys,  which  is 
an  exhibit  filed  with  the  complaint,  that  the  debt  was,  in 
some  manner,  arranged  before  judgment,  so  that  the  note 
which  formed  the  basis  of  the  judgment  was  to  be  deliv- 
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ered  to  the  appellants,  upon  the  payment  by  one  Glover  of 
the  attorneys'  fees  and  costs  which  had  accrued.  This  let- 
ter, it  was  averred,  was  shown  to  the  attorney  before  judg- 
ment. Glover  did  not  pay  the  costs  and  attorneys'  fees,  and 
after  judgment  the  plaintiffs  paid  them.  As  an  excuse  for 
neglecting  to  make  their  defense  while  the  suit  on  the  note 
was  pending,  it  is  alleged  that  the  established  character  of 
the  present  defendants  (then  plaintiffs)  for  integrity,  was 
so  high  as  to  induce  the  belief  that  they  would  not  take  a 
judgment  under  such  circumstances.  A  demurrer  to  the 
complaint  was  sustained,  and  this  constitutes  the  question 
before  us.  * 

The  complaint  was  bad  for  a  number  of  reasons.  Firsts 
it  does  not  apppear  what  the  arrangement  stated  was  based 
upon ;  whether  a  payment  in  full  of  the  debt,  or  of  only  a 
part  of  it,  or,  indeed,  whether  anything  was  paid  or  given 
in  satisfaction;  all  is  left  to  inference  from  the  letter  ad- 
dressed by  the  then  plaintiff's  to  their  attorneys,  and  noth- 
ing definite  can  be  inferred  from  that. 

Again,  the  attorney  did  uot  violate  the  directions  of  his 
clients.  Glover  did  not  pay  the  fees  and  costs,  and  so  the 
condition  upon  which  the  note  was  to  be  delivered  up  did 
not  happen.  If  the  appellant  preferred  to  run  the  risk  of 
Glover^s  action,  the  consequences,  if  any,  must  fall  upon  him- 
self. He  should  have  made  his  defense.  Having  neglected 
to  do  that,  he  cannot  successfully  invoke  the  power  of  the 
court  to  relieve  him  against  the  consequences,  without  at 
least  showing  some  definite  and  distinct  equitable  reason  to 
pustain  his  application.  The  whole  complaint  may  be  true, 
and  yet  the  whole  debt  may  have  remained  actually  due  at 
the  date  of  the  judgment. 

The  judgment  is  afiirmed,  with  costs. 

«7.  Bistine,  for  appellants. 

W,  if.  MaUoryj  for  appellees. 
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Sbars  V.  DssskR. 

Ijipakt. — Habeab  CoBrus. — ^In  suit  hj  «  mother  to  r«coTer  the  custody  of 
her  infant  child,  when  her  right  to  such  custody  has  been  before  declared 
by  a  decree  in  an  action  for  divorce,  a  copy  of  the  decree  need  not  be  filed 
with  her  petition. 

Same. — Bxtubn. — A  return  to  a  writ  of  luibau  eorput,  which  diaclesed  that 
recently  before  the  issuing  of  the  writ  the  custody  of  the  child  in  contro- 
▼ersy  had  been  transferred  to  another,  was  held  to  be  bad,  because  it  did 
not  disclose  the  reason  for  such  change. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Ray,  J. — ^The  appellee  filed  her  petition  for  a  writ  of  ha- 
beas corpus  to  obtain  the  custody  of  her  infant  child,  alleged 
to  be  unlawfully  detained  by  the  appellant.  The  petition 
avers  that  the  appellee  had  obtained  a  divorce  from  her  for- 
mer husband,  one  Fawknery  and  in  the  decree  the  custody 
)Qf  the  child  had  been  given  to  her.  The  writ  was  issued 
on  the  28d  day  of  September.  On  the  next  day  a  return  was 
made  to  the  writ,  denying  that  the  appellant  had  the  cus- 
tody of  the  child  on  the  2Sd  day  of  September^  or  since,  and 
averring  that  the  child  was  then  with  one  Henry  .Armstrong^ 
in  Montgomery  county,  and  had  been  in  such  custody  since 
the  21st  day  of  Septemberj  wherefore  appellant  could  not 
produce  the  infant  as  commanded  by  the  writ.  The  return 
also  stated  that  the  child's  reputed  father  was  living,  and 
that  the  appeUee  was  not  a  suitable  person  to  have  charge 
of  the  child.  Exceptions  were  taken  to  this  return,  and 
were  sustained,  and  the  appellant  ordered  to  deliver  up  the 
child  to  the  petitioner. 

It  is  objected  that  the  petitioner  did  not  file  a  copy  of  the 
decree  of  divorce  with  her  petition.  Her  right  to  the  cus- 
tody of  her  child  as  against  the  appellant  grew  out  of  her  re- 
lationship to  it,  and  not  out  of  the  decree.  In  no  case  would 
it  have  been  necessary  to  file  a  copy  of  the  decree.  We 
regard,  the  return  as  plainly  defective  in  that  it  fails  to  state 
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the  reason  for  the  change  of  persons  having  the  custody  of 
the  infant,  as  the  statute  requires.  Had  the  return  complied 
with  this  requirement,  it  might  have  disclosed  that  the  ob- 
ject had  been  to  avoid  the  expected  process  of  the  court, 
and  called  for  the  exercise  of  a  power  which  would  perhaps 
bring  the  child  again  within  the  jurisdiction  of  the  courts 

The  order  is  affirmed,  with  costs. 

C.  C.  NavCj  for  appellant. 

J.  V.  Hadlet/y  for  appellee. 


LowRY  V.  Button. 

28    47S 

Plkadino. — ^It  is  suffleient  if  the  names  of  the  parties  are  stated  in  the  title         28  4^ 
of  the  cause. 

I    no      A7% 

Sake. — ^Tbispabs. — ^An  objection  that  a  complaint  for  trespass  does  not  state        1 1^5    25 
where  the  trespass  was  committed,  is  not  raised  by  a  demurrer  for  want 
of  sufficient  facts. 

Sams. — Pbatsk  rom  JunoMSin'. — A  prayer  for  judgment  is  only  a  matter 
of  form,  and  the  want  of  it,  where  a  cause  of  action  is  stated,  cannot  be 
reached  by  demurrer. 

SAME.-<-SiaMATir»v  Of  Pabtt  or  Attobkxt. — ^Where  an  amended  complaint 
was  not  signed  by  the  party  or  his  attorney,  it  was  held  that  as  the  de- 
fect was  amendable  on  motion  below,  it  would  be  regarded  as  amended  on 
appeal,  unless  the  objection  was  presented  below  by  a  motion  to  strike  it 
'  from  the  files. 

APPEAL  from  the  Porter  Common  Pleas. 

Rat,  J. — Dutton  sued  Lowry  before  a  justice  of  the  peace 
for  trespass  done  by  cattle*  iiowry  had  judgment.  DuUon 
appealed  to  the  Common  Pleas.  There  a  demurrer  was 
sustained  to  the  complaint,  and  DuUon  filed  an  amended 
complaint  in  the  following  words :  ^^  That  the  plaintiff  and 
one  JRaihbum  each  rented  a  piece  of  ground  upon  which  to 


^ 
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raise  crops ;  that  each  raised  crops  on  their  respective  kuids 
80  leased ;  that  said  pieces  of  land  so  leased  were  not  sepa- 
rated by  a  fence  sufficient  to  turn  cattle ;  that  after  raising 
the  said  crops,  and  while  the  plaintiff's  grain  was  yet  in  the 
said  field,  the  defendant,  knowing  that  said  fields  were  not 
separated  by  a  sufficient  fence,  and  that  the  plaintiff's  grain 
was  yet  in  the  said  field  so  leased  by  him,  did  uulawfully, 
wrongfully,  &c.,  turn  into  the  field  so  leased  by  the  said 
Balhbum,  a  lot  of  cattle  and  other  stock,  which  went  upon 
the  lands  leased  by  the  plaintiff  and  ate  up,  trampled 
upon  and  destroyed  the  crops  of  the  plaintiff;  that  the  said 
fence  was  not  an  outside  fence,  and  it  was  not  the  duty  of 
the  plaintiff  nor  of  the  owner  of  the  soil  to  erect  a  fence 
between  said  fields;  that  said  defendant  was  warned  against 
putting  said  cattle  into  said  field  by  said  Baihbwni  and  by 
the  plaintiff*,  and  that  said  cattle  destroyed  two-thirds  of 

twenty-eight  acres  of  corn,  of  the  value  of  % j  and 

one  hundred  and  thirty  bushels  of  oats,  and  two  stacks  of 
bay  and  o$its,  property  of  the  plaintlfi^  all  of  the  value 
of  $200." 

To  this  complaint  a  demurrer  was  overruled.  The  de- 
fendant then  filed  a  plea  in  abatement,  alleging  that  Hie 
cattle  mentioned  in  the  plaintifi''s  complaint  were  not  the 
cattle  of  the  defendant,  but  the  property  of  the  defendant 
and  one  I/yman  Blair.  To  this  plea,  a  demurrer  was  sus- 
tained. The  defendant  appeals  to  this  court,  and  ossagiis 
for  error  the  overruling  of  the  demurrer  to  the  amended 
complaint,  and  tiie  sustaining  of  the  demurrer  to  the  plea 
in  abatement. 

In  support  of  the  demurrer,  it  is  urged  that  the  amended 
complaint  does  not  contain  the  names  of  the  parties.  They 
are  stated  m  the  title  of  the  cause.  Agaioy  that  it  does  not 
state  when  or  where  the  trespass  was  committed*  Tho  de- 
murrer was  not  for  want  of  jurisdiction,  even  if  that  cause 
would  have  raised  any  question  when  the  want  of  such  ju- 
riidictipn  did  not  appear  p^  the  face  of  the  complaint.  No 
judgment  was  asked.    This  is  only  a  matter  of  form,  and 
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where  a  cauae  of  action  is  stated,  cannot  be  reached  by  de- 
marrer.  The  amendment  was  not  signed  by  the  party  or 
his  attorney.  The  original  complaint  was  signed,  and  this 
defect  was  amendable  on  motion,  and  will  be  regarded  as 
amended  in  this  court,  unless  presented  in  the  court  below 
by  motion  to  strike  it  from  the  files.  Fankboner  v.  Fank- 
boner  J  20  Ind.  62 ;  Harris  et  al.y  y.  Osenbaeky  13  Ind.  445. 
The  appellant  submits  that  it  is  unnecessary  to  examine 
whether  the  answer  in  abatement  is  good  or  not.  We  fully 
concur.  The  act  of  reading  it  supersedes  an  examina- 
tion. 

The  judgment  is  aflSirmed,  with  costs,  and  tea  per  cent, 
damages. 

T.  J.  Merrifidd  and  W.  S.  Calkins^  for  appellant. 

S.  L  Anthony y  F.  Churchy  S.  E.  Ferkins  and  X.  Jordan^  for 
appellee. 


Wbight  and  Wnrs  v,  Gullt. 

Fraud. — Vxirpoa  and  VjuroEX. — In  an  action  to  reooTor  the  purchase 
money  of  real  estate,  the  defendant  answered  that  nt  the  time  of  tho  pur- 
chase the  plaintiff  falsely  and  Araudulentlj  represented  that  a  certain 
stream  which  flowed  through  Uie  land  did  not  rise  high  enough  to  wash 
the  lands  or  fences ;  that  the  defendant  relied  upon  said  representational 
whereby  he  was  damaged.  On  the  trial  the  court  reftisfd  to  instruct 
the  jury,  that  if  at  the  time  of  the  sale  the  plaintiff  made  the  representa- 
tions complained  of,  and  the  defendant  relied  upon  them,  and  did  not  in- 
Testigate  the  facts  for  himself,  and  if  the  defendant  would  not  otherwise 
haTe  pni^ased,  that  he  was  entitled  to  damage&  The  court  did  in- 
struct the  Jury,  that  if  the  defendant  was  present  upon  the  premises,  and 
it  was  readily  to  be  seen  that  tho  stream  did  OTcrflow,  or  if  he  could  hare 
informed  himself  as  to  the  facts,  but  failed  to  do  so,  he  could  not  recorer, 
unless  the  plainU€  induced  him  not  to  use  his  opportunities  of  knowl* 
edge. 
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Heldf  that  a  state  of  fact*  might  exist  in  which  the  court  would  haTe 
Justified  in  refiising  the  one  and  giTing  the  other  instruction,  and  that  as 
the  evidence  is  not  in  the  record|  this  court  will  presume  in  faxor  of  the 
action  of  the  court  helow. 

APPEAL  from  the  Decaiur  Circuit  Court 

Ray,  J. — Suit  by  OuUy  against  Wright  and  wife,  on  a 
note  and  mortgage.  The  answer  was  that  the  note  was 
given  as  part  of  the  purchase  money  for  real  estate  bought 
by  WrigM  of  GvUy;  that  at  the  time  of  the  sale  of  the  said 
real  estate  said  QuUy  falsely  represented  to  said  Wright 
that  a  stream  of  water  which  ran  through  said  land  had  not 
washed  or  carried  away  fences  from  said  land,  and  would 
not  wash  and  overflow  the  same  and  carry  away  the  fences, 
bars  and  water-gaps,  &c.,  situate  thereon;  that  the  said 
QuUy  had  lived  on  the  land  for  many  years,  and  knew  that 
these  representations  were  false  and  untrue;  that  Wrigki 
was  ignorant  of  the  facts  in  the  premises,  and  relied  on  the 
representations  of  the  said  GuUyj  and  did  not  make  a  care- 
ful inspection  of  said  real  estate,  and  was  prevented  from 
doing  so  by  the  representations  of  Gully;  that  he  was 
damaged  in  the  sum  of  (600,  and  as  to  that  amount  he  de- 
mands judgment.  Reply  in  denial.  Trial,  and  judgment 
below,  in  favor  of  the  plaintifi*,  for  the  full  amount  of  the 
note,  and  a  decree  of  foreclosure  of  the  mortgage.  Motion 
for  a  new  trial  made  at  the  proper  time  and  overruled. 

The  errors  complained  of  arise  upon  the  instructiims 
given  and  refused  by  the  court.  The  charge  asked  for,  and 
upon  the  refusal  to  give  which  the  first  assignment  of  error 
arises,  is  as  follows : 

"  If  the  jury  believe,  from  the  preponderance  of  the  evi- 
dence in  this  case,  that  the  plaintiff,  GuUyy  at  the  time  of 
the  sale  of  the  farm  in  controversy,  falsely  and  fraudulently 
represented  to  the  defendant  Wrightj  that  the  stream  of 
water  passing  through  said  land  would  not  rise  high  enough, 
and  had  not  risen  high  enough  in  the  past,  to  wash  away 
the  water-gates  and  fences  situated  upon  said  land,  and  that 
the  defendant,  relying  upon  these  representations  and  be- 


NOVEMBER  TERM,  1867.  477 

Wright  and  Another  v.  Gnlly. 

lieving  them  to  be  true,  did  not  therefore  investigate  their 
truth  or  falsity,  and  that  but  for  said  representations  the 
said  defendant  would  not  have  purchased  the  said  fann, 
then  you  should  allow  the  said  defendant  such  damages  as 
he  has  sustained  by  reason  of  said  fSstlse  representations/' 

The  court  did  instruct  the  jury  that,  ^^  if  the  real  state 
of  the  case  was  open  to  the  defendant's  observation,  and 
he  was  present  on  the  premises  where  the  stream  flowed 
through  the  same,  he  would  not  be  authorized  to  rely  upon 
representations  made.  He  must  make  use  of  ordinary  pru- 
dence and  sagacity,  and  if  it  was  open  and  palpable  to  his 
senses  that  the  stream  did  and  would  overflow  and  wash 
away  the  fences,  &c.,  he  is  not  entitled  to  damages.  If  the 
means  were  at  hand  by  which  the  defendant  could  have  in- 
formed himself  as  to  the  real  state  of  facts  in  relation  to 
this  matter,  and  he  failed  to  avail  himself  of  such  means,  it 
is  his  own  folly  and  he  cannot  be  allowed  damages,  unless 
the  plaintifl?  induced  him  not  to  make  use  of  such  oppor- 
tunities as  were  at  his  command." 

The  evidence  is  not  in  the  record,  and  it  seems  to  us  that 
a  state  of  facts .  may  have  been  disclosed  by  the  evidence 
which  would  fully  sustain  the  action  of  the  court  in  refus- 
ing the  instruction  asked,  and  in  the  ^ving  of  those  set 
out.  Indeed,  we -find  it  a  matter  of  some  difficulty  and 
doubt  to  suppose  a  case  where  the  instructions  given  would 
not  correctly  state  the  law. 

The  judgment  is  affirmed,  with  four  per  cent,  damages 
and  costs. 

J.  &  Scobej/j  J.  Gavin  and  G.  B.  Grydcn^  for  appellants. 

W.  Oumbacky  S.  A.  Bonner  and  J*.  D.  Miller^  for  appellee. 


478  SUPREME  COUKT  OF  BSDIAKA. 

Bonrell  #.  Hastings. 


DoKRELii  V.  HASTIXaS. 

Infancy. — A  plea  of  infancy  is  a  good  defense  to  an  action  to  r^xvrer 
money  paid  at  the  request  of  the  infant  to  relieTe  him  from  a  draft  for 
military  duty. 

APPEAL  from  the  Ohio  Circuif  Court 

Elliott,  J. — Suit  by  Dorrelly  the  appellant,  against  HaM- 
ings,  to  recover  (200,  as  money  paid  by  DorreU  to  one 
Spielman,  for  the  use  of  Hastings^  and  at  his  special  in- 
stance and  request,  and  interest  thereon  amounting  to  $28 ; 
and,  also,  (25  for  expenses  and  services  in  going  to  Indian- 
apolis for  said  HastingSj  and  at  his  request. 

It  is  alleged  in  the  complaint  that  Hastings  and  others 
entered  into  a  written  contract  with  said  Spidmany  by  which 
the  latter  agreed  to  furnish  ten  or  twelve  recruits  for  the 
army  of  the  United  States^  to  fill  the  quota  of  Cass  township, 
in  Ohio  county,  in  this  State,  to  relieve  the  township  from 
the  then  pending  draft;  in  consideration  of  which  said 
Hoistings  and  others  agreed  to  pay  Spidman  $540  for  each 
of  said  recruits ;  that  Spidman  furnished  the  recruits  ac- 
cording to  the  contract,  and  thereby  relieved  the  township 
from  the  draft ;  that  Hastings  had  been  drafted  from  said 
township,  but  was  relieved  therefrom  by  the  recruits  fur- 
nished by  Spidman,  and  thereby  became  liable  to  pay  him 
the  sum  of  $540 ;  that  he  did  pay  $340  of  said  sum,  and 
requested  the  plaintiff  to  pay  for  him  to  said  Spidman,  $200, 
the  residue  thereof,  which  the  plaintiff  then  did ;  and  in 
consideration  thereof  Hastings  promised  to  refund  said  sum 
to  the  plaintiff  immediately  thereafter,  which  he  had  fidled 
to  do. 

The  defendant  answered,  alleging  payment,  and,  in  a 
separate  paragraph,  that  at  the  date  of  the  alleged  pronuses 
he  was  an  infant,  under  the  age  of  twenty-one  years,  to-wit, 
of  the  age  of  twenty  years. 
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To  the  paragraph  of  infancy  the  plaintiff  replied : 

1.  That  at  and  before  the  time  of  making  said  promises, 
the  defendant  had  been  and  was  in  the  habit  of  acting  and 
contracting  for  himself,  and  was  liable  to  pay  said  money, 
because  it  was  paid  to  relieve  him  from  the  draft. 

2.  That  at  the  time  of  making  said  promise  the  defend- 
ant was  acting  with  the  knowledge  and  by  the  consent  of 
his  legal  guardian. 

The  court  sustained  a  demurrer  to  the  reply,  to  which 
the  plaintiff  excepted.  The  plaintiff  refusing  to  reply  fur- 
ther, judgment  was  rendered  for  the  defendant. 

It  is  not  insisted  in  the  appellant's  brief  that  either  para- 
gi'aph  of  the  reply  is  good ;  but  it  is  said  that  the  answer 
of  infancy  is  bad,  and  that  a  bad  reply  is  good  enough  to 
a  bad  answer.  No  particular  objection  to  the  answer  is 
pointed  out,  or  reason  given  why  it  is  not  good,  and  we  are 
not  able  to  discover  any.  "We  are  not  aware  of  any  au- 
thority that  would  justify  us  in  holding  that  money  paid  to 
relieve  an  infant  from  a  military  draft  to  which  the  law 
subjects  him,  comes  within  the  exception  of  necessaries. 
Upon  principle,  we  think  it  clear  that  it  does  not. 

The  judgment  is  affirmed,  with  costs. 

D.  S.  Major,  for  appellant. 

A.  C.  Dovmey,  for  appellee. 


The  Indianapolis  and  Cincinnati  Eailroad  Company  v. 

Ejbby. 

RAn<KOADB. — ^The  ruling  in  the  case  of  the  IndianapoUi  and  dneinnaU  Rail' 

road  Company  t.  Suphent,  anUy  p.  429,  approved. 
SAinc — Cattle  Guards. — The  former  rulings  of  the  court,  as  ^  the  duty  of 

railroad  companies  to  maintain  cattle  guards  at  the  crossings  of  public 

highways,  approyed. 
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The  Indianapolis  and  Cinoixinati  Railroad  Companj  v.  Kibby. 

Appkal. — Obdes  oif  Conductor. — An  appeal  haying  been  prayed  fnsa  ■ 
judgment  against  a  railroad  company  for  killing  cattle,  thirty  days  tioe 
was  given  to  file  a  bond.  Subsequently  a  motion  was  made  by  the  plain- 
tiff for  a  writ  requiring  a  conductor  of  the  company  to  answer  as  to  fond* 
in  his  hands.  Ponding  this  motion,  an  appeal  bond  was  filed,  and  after- 
wards the  writ  was  issued. 

Jleldf  that  the  issuing  of  the  writ  was  erroneous. 


APPEAL  from  the  Boone  Common  Pleas. 

Bay,  J. — This  was  an  action  against  the  appellant  for  kill- 
ing a  cow  upon  a  portion  of  its  road  not  securely  fenced. 
A  demurrer  was  filed,  on  the  ground  of  want  of  jurisdiction. 
This  question  has  been  determined  adversely  to  the  appel- 
lant in  the  case  of  the  same  party  against  Stephens,  ante. 
p.  429.  A  motion  was  made  for  a  new  trial,  on  the  ground 
that  the  finding  was  not  sustained  by  the  evidence.  This 
motion  was  overruled  and  judgment  rendered. 

The  proof  on  the  trial  was,  that  the  animal  had  passed 
upon  the  track  from  a  crossing  of  a  highway ;  that  there 
had  been  a  cattle-guard  between  the  railroad  track  and  the 
road,  but  that  the  appellant,  in  making  a  switch  at  that 
point,  had  destroyed  the  guard.  As  the  duty  of  the  rail- 
road company  to  maintaiiii  cattle-guards  at  public  crossings 
of  country  roads  has  been  long  declared  by  this  courts  the 
judgment  must  be  affirmed.  27i6  New  Albany  and  Salem 
JiaUroad  Co.  v.  Pace,  13  Ind.  411. 

An  appeal  was  prayed  to  this  court,  and  thirty  days 
given  within  which  to  file  a  bond.  Subsequently  a  motion 
was  made  by  the  appellee  for  a  writ  requiring  a  conduc- 
tor of  the  railroad  company  to  answer  as  to  the  funds  in 
his  hands  belonging  to  the  company.  Pending  this  mo- 
tion, an  appeal  bond  was  filed  and  approved  by  the  courts 
and  afterwards,  over  the  exception  of  the  appellant,  the 
writ  was  issued.  This  action  of  the  court  was  clearly  er- 
roneous. The  thirty  days  granted  within  which  to  file  the 
appeal  bond,  under  the  statute,  and  the  filing  of  the  bond, 
stayed  all  proceedings. 

The  judgment  is  affirmed,  with  five  per  cent,  damages, 
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and  the  order  requiring  the  conductor  to  answer  as  to  funds 
in  his  hands  belonging  to  the  company  is  set  aside.  Costs 
in  this  court  to  be  equally  apportioned  between  the  appel- 
lant and  appellee. 

W.  Cumbackj  S.  A.  Bonner  and  J.  D,  Miller j  for  appellant. 

0.  S,  Hamilton  and  C  C.  Galmiy  for  appellee. 


WiNGATB  v.  McNaMAR. 

CoVTBACT. — ^A,  irho  irs8  %  eontrsotor  with  the  United  StaUt  to  carry  a  tri- 
weekly mail  between  certain  points,  employed  D  to  carry  the  mails  for 
him  at  a  stipnlated  price  for  a  term  of  years.  The  contract  stipulated . 
thai  if  A  should  be  remoTcd  as  contractor  before  the  expiration  of  the 
ternii  the  contract  should  bo  discharged;  and  B  on  his  part  agreed  that  if 
the  seryice  should  bo  either  increased  or  decreased,  his  compensation 
ikonld  be  increased  or  decreased  in  like  proportion.  The  goTcrnment 
changed  the  service  to  a  doily  one,  and  the  price  being  too  low,.  A  refused, 
to  take  the  contract,  and  was  discharged. 

Jleldf  that  the  agreement  between  A  and  B  did  not  require  the  former  to 
make  any  new  contract  with  the  goyemmen^  and  that  he  incurred  no 
liability  to  B  by  refusing  to  do  so. 

APPEAL  from  the  Clay  Common  Pleas. 

Frazsr,  C.  J. — The  instruction  to  the  jury,  which  the  ap- 
pellant argues  was  erroneous,  does  not  appear  in  the  record 
in  any  manner  known  to  the  law.  It  is  not  embodied  in  a 
bill  of  exceptions,  nor  does  it  appear  as  the  statute  provides 
it  may.  2  G.  &  H.,  §§  824,  825,  p.  198 ;  Netoby  v.  Warren, 
24  Ind.  161.  We  cannot,  therefore,  consider  this  question 
thus  sought  to  be  presented.  We  cannot  forbear  remarking 
that  a  transcript  so  badly  made  up  as  this  is,  it  is  to  be  hoped 
will  not  again  be  filed  in  this  court. 

The  suit  was  for  the  breach  of  a  contract  to  carry,  tri- 
VoL.  XXVm.— 81 
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weekly,  the  United  States  mail  upon  a  certain  route.  Wm- 
gate  bad  a  contract  therefor  with  the  government,  and  em- 
ployed McNamar  and  one  Christmaiij  who  had  assigned  his 
interest  to  McNamar^  to  carry  it  for  him  for  5175  per  an- 
num until  Jnly  1st,  1866.  The  contract  was  in  writing,  and 
stipulated  among  other  things,  that  ^'  if  said  WxngaJte  shall 
be  removed  as  contractor,  or  otherwise  become  unavoidably 
incapacitated  to  hold  said  contract,  previous  to  the  expira- 
tion of  these  articles,  then  he  shall  be  fully  discharged  from 
the  further  performance  of  the  same ;  and  said  Christman 
and  McNamar  further  agree  that  if  the  service  on  said  route 
be  increased  or  decreased  by  the  United  States  during  the 
continuance  of  these  articles,  they  will  be  governed  in 
all  respects  by  the  same,  and  receive  for  their  services  a  sum 
in  proportion  to  the  amount,  and  in  the  manner  heretofore 
specified." 

This  contract  commenced  on  the  8d  of  Augtist,  1863.  In 
October y  1864,  the  postmaster  refused  to  deliver  the  mail  to 
Cliristman  and  McNamar j  under  orders  from  one  Paytonj 
who  thereafter  carried  it  daily,  under  a  contract  with  the 
government.  The  service  had  been  increased  by  the  post- 
master general  to  a  daily  one,  and  thereupon  the  defend- 
ant had  surrendered  his  contract,  the  postmaster  general 
^notifying  him  that  he  must  perform  the  daily  service  for 
$300  per  annum,  or  surrender.  Payton  then  took  the  con- 
tract lit  $300,  and  the  mails  were  no  longer  delivered  to 
Christman  and  McNamar. 

It  is  contended  that  these  facts  show  the  case  provided 
for  by  the  contract  when  Wingate  should  be  dischaiged.  It 
seems  to  us,  tliat  the  contract  between  the  parties  did  not  re- 
quire Wingate  to  enter  into  any  new  contract  with  the  gov- 
ernment, so  that  he  could  enable  Christman  and  McNamar 
to  perform  for  him  the  increased  service  which  the  govern- 
ment subsequently  thought  proper  to  establish.  They  bound 
themselves  to  perform  such  increased  service  at  a  propor- 
tional rate  of  compensation,  but  they  left  him  at  liberty  to 
vtake  or  not  to  take  a  contract  with  the  government  for  such 
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increased  service,  as  he  might  elect.  Upon  that  subject  he 
was  not  bound.  He  declined  the  increased  service  for  $300 
per  annum,  being  $50  less  than  he  would  have  been  com- 
pelled to  pay  them.  This,  we  think,  he  was  at  liberty  to  do 
under  the  contract.  He  was  consequently  removed  as  con- 
tractor, and  upon  that  event  it  was  expressly  agreed  that  he 
should  be  discharged  from  the  further  performance  of  his 
agreement  with  Chriatman  and  McNamar.  This  being  our 
construction  of  the  contract,  it  is  plain  that  we  must  reverse 
the  judgment  for  error  in  refusing  a  new  trial,  upon  the 
ground  that  the  verdict  was  against  the  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 
D.  E.  WiUiamson  and  A,  Daggy,  for  appellant, 
J",  i.  Ketcham  and  J.  L.  Mitchdl^  for  appellee. 


Claycomb  and  Others  r.  Cohjt, 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Frazer,  C.  J. — ^This  case  presents  essentially  the  same 
question  which  was  decided  in  Ballard  et  aL  v.  Wiltshire 
et  al.y  xtnte  p.  841 ,  and  must  on  the  authority  of  that  case, 
be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  set  aside  all  proceedings  subse- 
quent to  the  demurrer  to  the  complaint,  and  to  sustain  that 
demurrer. 

J.  M.  Shackelford  and  S.  R,  Hombrookj  for  appellants. 

C.  Denby,  for  appellee. 
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BuRGBT  r.  Bradburn. 

Contract. — A,  by  a  written  contract^  sold  to  B  a  certain  tract  of  land,  B 
agreeing  to  give  to  A  all  above  $500  for  which  the  land  could  be  sold  be- 
fore a  day  fixed,  giving  one  reasonable  payment  to  the  purchaser.  Suit 
by  A  alleging  that  B  had  sold  the  land  within  the  time  for  $600.  Answer, 
that  at  the  request  of  A,  the  land  had  been  sold  to  C,  and  the  note  of  C 
taken  for  a  pprtion  of  the  price,  and  two  notes  on  other  persons  for  the 
residue ;  that  to  induce  B  to  make  the  sale  upon  these  terms,  which  he 
would  not  otherwise  have  done,  A  had  guaranteed  the  payment  of  the 
notes  at  maturity,  and  had  agreed,  in  case  they  were  not  paid,  to  release 
his  claim  to  any  part  of  the  price ;  that  the  notes  were  not  paid,  and  B 
was  afterwards  compelled  to  take  the  land  again. 

ffeldy  that  the  answer  was  a  good  bar  to  the  suit. 

APPEAL  from  the  Clinton  Common  Pleas. 

Ray,  J. — ^The  action  in  this  case  was  brought  by  Brad- 
burn  against  Burget,  and  the  complaint  is  founded  upon  a 
written  agreement  executed  mutually  between  Burget  and  one 
Jones,  dated  March  11th,  1857.  The  substance  of  the  writing 
is,  that  Jones  did,  on  that  day,  sell  to  Burget  a  certain  sixty 
acres  of  land,  for  which  Burget  had  that  day  received 
from  Jon£s  and  one  Holley  a  title  bond,  Burget  agreeing  "to 
let  Jones  have  all  over  $500  that  the  land  would  fetch  "  be- 
tween that  and  January  l&t,  1858,  with  one  reasonable  pay- 
ment bearing  interest,  and  agreeing  further,  that  he  would 
take  $500  for  the  land  at  any  time  before  January  Ist,  1858, 
and  deed  the  same  to  Jones  at  his,  Jones\  election.  The 
complaint  alleges  that  Burget  sold  the  land  within  the  time 
for  4(600,  and  refuses  to  pay  to  Bradbumj  who  had  become 
the  assignee  of  Jones*  interest  in  the  contract,  the  $100 
overplus.  An  amended  answer  was  filed^  of  three  para- 
graphs : 

1.  The  general  denial. 

2.  Want  of  consideration. 

8.  That  after  the  execution  of  the  written  contract,  and 
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before  the  assignment  thereof,  the  said  Jones  requested  and 
urged  defendant  to  sell  the  land  to  Bradburn^  the  plaintifi', 
and  in  consideration  thereof  to  take  from  said  Bradburn 
two  promissory  notes,  one  on  one  Huser  and  the  other  on 
one  RailSj  both  to  be  due  before  January  1st,  1858,  and  in 
consideration  of  the  further  sum  of  $300,  for  which  Jones 
requested  that  Burgetj  the  defendant,  should  take  Brad- 
bum^s  notes,  to  be  due  December  25th,  1858,  and  December 
25th,  1859 ;  that  defendant  declined ;  that  thereupon  Jones 
agreed  to  guarantee  and  procure  th^  payment  of  the  Huser 
and  Rails  notes  before  January  Ist,  1858,  and  the  notes  of 
Bradburn  when  due,  and  that  in  case  the  notes  were  not 
paid  when  due  that  he,  Jones j  would,  and  then  did  agree  to 
waive  any  interest  whatever  in  the  said  written  contract ; 
that  defendant  accepted  the  proposal  and  agreed  on  such 
terms  with  Jones^  and  thereupon  sold  the  land  to  Bradburn 
on  the  tenns  proposed,  and  put  Bradburn  in  possession  of 
the  land,  but  without  conveyance ;  that  the  notes  were  not 
paid,  nor  did  Jones  make  good  his  guarantee;  but,  after 
holding  the  land  two  years  without  payment,  Bradburn 
surrendered  the  same  to  defendant,  who,  long  afterwards, 
sold  the  same  to  another  purchaser. 

A  demurrer  to  the  third  paragraph  of  the  answer,  on  the 
ground  of  want  of  sufficient  facts,  was  sustained. 

By  the  complaint,  and  this  paragraph  of  the  answer,  it 
cleai*ly  appears  that  the  defendant  was  not  required  by 
his  contract  with  JoneSj  to  sell  the  land  to  Bradburn  on  the 
terms  offered,  as  the  payments  were  not  such  as  were  stipu- 
lated for  in  the  agreement.  When,  therefore,  Jones  pro- 
posed to  make  his  right  to  claim  any  part  of  the  profit  up- 
on this  sale  to  depend  upon  the  prompt  fulfillment  of  his 
contract  by  the  purchaser,  and  thereupon  the  defendant,  as 
the  paragraph  avers,  accepted  the  proposal,  the  subsequent 
&ilure  of  the  purchaser  to  make  the  payments  as  they  be- 
came due  was  a  full  answer  to  the  complaint;  and  the  more 
apparent  is  the  sufficiency  of  the  answer  when,  as  in  this 
case,  the  failure  results  in  an  abandonment  of  the  sale  un- 
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jier  which  the  claim  for  damages  is  made.    The  demarr^r 
to  this  paragraph  should  have  been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
manded  for  furtiier  proceedings. 

JR.  P.  Davidson  and  L.  McCSurg,  for  appellant. 

H.  Y.  Morrison  and  J.  N.  Sims,  for  appo^^  - 


Skving  v.  Gale. 

C0MFO8ITION. — F&A17D. — Where  a  debtor  procures  a  composition  witli  Lis 
creditors  by  means  of  false  representations  as  to  the  amoant  of  hia  prop- 
erty, the  contraot  is  Toid,  and  the  creditor  may  reoorer  the  whole  of  his 
debt. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Frazer,  0.  J. — The  only  question  before  us  in  this  case 
arises  upon  the  action  of  the  court  below  in  sustaining  a 
demurrer  to  the  complaint,  in  which  it  was  alleged  that  the 
plaintiif  had  sold  and  delivered  to  the  defendant  certain 
property,  for  the  price  of  13,000,  to  be  paid  in  cash,  one- 
third  of  which  had  been  paid,  the  defendant  giving  his 
note  for  the  balance  of  $2,000 ;  that  afterwards  the  defend- 
ant fraudulently  and  falsely  represented  that  he  could  only 
pay  the  balance  by  selling  the  same  property  for  $2,000, 
which  was  the  utmost  price  which  he  could  get;  that  the 
plaiutifi*  was  induced  to  believe  that  said  representations 
were  true,  and  was  thereby  induced  to  yield  to  the  defend- 
ant's importunities  to  compound  his  claim,  and  did  there- 
upon take  $1,800  and  surrender  the  defendant's  note,  being 
induced  to  do  so  by  the  representation  of  the  defendant, 
falsely  and  fraudulently  made,  that  the  latter  had  lost  greatly 
by  the  purchase,  and  was  consequently  unable  to  pay  his 
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<Iebt8,  whereas,  in  truth,  the  defendant  had  sold  the  pro- 
perty for  $4,000,  and  was  able  to  pay  all  his  debts. 

It  is  a  rule  of  the  law,  of  general  application  and  quite 
well  understood,  that  a  matured  and  liquidated  demand 
cannot  be  satisfied,  ordinarily,  by  a  payment  in  money  of  a 
less  sum  than  the  amount  of  the  debt.  To  this  rule  there 
are,  however,  many  exceptions,  and  one  of  the  most  famil- 
iar of  these  is  the  case  of  a  composition  between  debtor 
and  creditor.  This  exception  is  sustained,  however,  only 
where  the  most  scrupulous  good  faith  has  been  observed 
by  the  debtor  in  reference  to  the  transaction.  Thus,  if  he 
has  privately  paid  or  bound  himself  to  pay  an  additional 
sum  to  one  of  several  creditors,  the  other  creditors  may 
compel  payment  of  the  entire  balance  of  their  demands, 
upon  the  ground  that  they  were  induced  by  fraud  to  accept 
the  composition;  and  yet  the  secret  transaction  may  not 
actually  have  injured  them.  How  much  stronger  is  the 
ease  where  the  debtor,  to  excite  the  fear  of  his  creditor  that 
all  will  be  lost,  fraudulently  procures  a  composition  by 
falsely  pretending  to  be  insolvent,  when  in  fact  he  is  abun- 
dantly able  to  pay  to  the  uttermost  every  liability,  and  by 
this  grossly  dishonest  trick  draws  his  creditor  into  taking  a 
part  of  what  is  due  him  for  the  whole.  Shall  such  a  debtor 
reap  any  advantage  from  the  deliberate  deception  which  he 
has  practiced  ?  That  he  shall  not  thus  profit  is  an  element- 
ary proposition  of  the  law.  There  cannot  be  a  case  found 
in  all  the  books  giving  sanction,  or  the  slightest  support, 
to  an  opposite  rule.  It  pervades  and  forms  the  foundation 
of  all  the  law  upon  the  subject  of  fraud. 

But  it  is  said  that  the  plaintiff  would  be  no  better  off  if 
the  falsehood  by  which  the  defendant  misled  him  had  been 
actually  the  truth.  This  is  a  very  plausible  form  of  putting 
the  argument.  The  conclusion  sought  to  be  enforced  is 
that  the  fraud  practiced  worked  no  damage  to  the  plaintiff, 
and  hence  that  he  cannot  be  relieved  against  it.  It  is  a 
misapprehension  that  Sice  v.  LoomiSy  aniCy  p.  399,  is  here 
in  point  for  the  appellee.    We  suppose  that  case  to  be 
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rather  the  other  way.  Facts  may  be  falsely  represented  to 
attain  fraudulent  ends,  as  well  with  a  view  to  create  a  con- 
viction of  impending  loss  as  to  induce  the  belief  of  result- 
ing advantage.  Thus :  A,  by  falsehood,  and  for  the  pur- 
pose of  overreaching  B,  induces  the  latter  to  believe  that 
his  title  to  valuable  real  estate  is  fatally  defective,  and 
then  takes  advantage  of  his  victim  by  purchasing  B's  title, 
which  in  truth  is  perfect,  for  a  tithe  of  the  value  of  the  pro- 
perty. Here,  B  is  really  in  better  condition  than  he  would 
have  been  if  he  had  kept  his  title  and  the  fact  had  been 
as  represented ;  but  yet  it  is  transparent  that  he  has  been 
mercilessly  cheated  out  of  his  valuable  property.  It  is  not 
open  to  debate  that  the  fraud  practiced  upon  him  has,  in 
fact,  wrought  damage  to  him.  Was  ever  such  a  suitor  de- 
nied relief  by  a  court  upon  the  ground  that  if  the  falsehood 
had  been  truth  his  loss  would  have  been  equally  great?  We 
think  that  the  court  below  erred  in  sustaining  the  demurrer 
to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 

J.  S.  Wilsorij  J.  Boberts  and  C,  E.  Walkery  for  appellant. 

JH".  W.  Harrington  and  C.  A.  KorUey^  for  appellee. 
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28  4^1  Mistake. — Payment  or  a  Lebsea  fob  a  Greater  Sum. — Suit  to  eorreci 

a  mistake  in  the  settlement  of  a  claim  against  an  estate,  and  to  reoorer  a 
balance  due  thereon.  The  complaint  alleged  that  the  plaintiff  had  filed  a 
note  as  a  claim  against  the  estate,  which  had  been  allowed ;  that  in  pay- 
*  ing  the  claim  a  mistake  was  made  in  the  computation  of  interest,  and 
that  plaintiff  gaye  a  receipt  for  the  amount  paid  as  in  full  of  said  claim, 
whereas,  in  fact,  the  further  sum  of  $1,452  was  due  thereon.  The  ad- 
ministrator answered,  1.  The  general  denial ;  2.  Payment  before  suit;  ft. 
The  payment  of  the  sum  of  $7,174,  whioh  was  accepted  and  neeived  ir 
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foil  aatisfaotion  and  discharge  of  the  claim,  for  which  a  receipt  was  giyen 
accordingly,  and  denying  an j  mistake. 

Held,  that  as  there  was  no  controversy  as  to  the  oonsideration  of  the  note,  or 
the  credits  thereon,  and  the  estate  was  solvent,  the  payment  of  a  less  sum 
than  the  amoant  really  due  was  not  good,  either  by  way  of  accord  and 
satisfaction  or  payment. 

Held,  also,  that  the  receipt  was  not  conclusive,  but  was  open  either  to  ex* 
planation  or  contradiction  by  parol  evidence. 

Held,  also,  that  the  third  answer  was  only  good  on  demurrer  by  reason  of 
the  denial  with  which  it  concluded,  and,  the  general  denial  being  in, 
should  have  been  stricken  out,  on  motion. 

Decedents'  Estates. — Witness.—- In  a  suit  by  A's  administrator  against 
the  estate  of  B  upon  a  promissory  note  executed  by  B  in  his  lifetime,  and 
to  correct  a  mistake  in  a  settlement  made  with  B's  administrator,  it  was 
held  that  the  latter  was  not  a  competent  witness,  unless  required  to  tes- 
tify by  the  opposite  party,  or  by  the  court. 

CoxPUTATiON  or  Jntebkst. — In  computing  interest,  where  there  have  been 
partial  payments,  the  payments  should  be  applied  first  to  the  interest 
then  accrued,  and  the  surplus,  if  any,  to  the  principal.  If  the  payment 
be  less  than  the  interest  due,  interest  should  be  computed  on  the  whole 
principal  until  the  payments  exceed  the  interest. 

APPEAL  from  the  Jasper  Common  Pleas. 

Elliott,  J. — Jacob  Markdj  as  administrator  of  the  estate 
of  Elizabeth  Mar/eel^  deceased,  filed  a  complaint  against 
Thomas  J.  Spider,  administrator  of  the  estate  of  George  .fT* 
Spider,  deceased,  to  correct  an  error  in  the  settlement,  and 
to  recover  the  balance  due  on  a  promissory  note  executed 
by  said  George  W.  SpitUr,  in  his  lifetime,  to  said  Mizabeth 
Market.  The  complaint  lacks  much  of  being  a  model  in 
the  clearness  of  its  statements,  but  we  gather  from  it,  and 
an  exhibit  which  is  made  part  of  it,  the  following  facts : 

That  said  George  W.  Spitler,  in  his  lifetime,  executed  to 
said  Mizabeth  Market  his  promissory  note  for  f  18,290,  which 
fell  due  on  the  2d  of  February,  1857,  on  which  credits  were 
subsequently  indorsed  as  follows : 

1859,  ifay  14th Cr ..$1,285  11 

«      November  1st,      " 5,008  17 

«      November  18th,   "  551  86 

"      December  13th,    " 980  25 

Subsequent  to  the  death  of  said  George  W.,  said  Mizabeth 
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filed  said  note,  with  the  credltis  so  indorsed  thereon,  sb  a 
claim  against  his  estate,  in  the  clerk's  office  of  the  Court  of 
Common  Pleas  of  Jasper  county ;  that  on  the  18th  day  of 
Febniary,  1864,  the  said  administrator  of  George  W.  marked 
said  claim  "allowed,"  on  the  appearance  docket  of  said 
court ;  that  said  Elizabeth  subsequently  died,  and  the  plain- 
tiff herein  was  duly  appointed  her  administrator ;  that  sub- 
sequent  to  the  allowance  of  said  claim,  the  administrator  of 
said  George  W.  made  the  following  payments  thereon : 

1864,  April  4th, $2,806  14 

"      Oct(Aer  8th, 225  74 

It  is  further  alleged  in  the  complaint,  that  on  the  16th  day 
of  August y  1866,  a  computation  was  made  of  the  balance 
due  on  said  note,  and  that  the  defendant  then  paid  the 
plaintiff  the  sum  of  $6,840  93,  and  at  the  same  time  agreed 
to  pay  the  further  sum  of  $838  63,  and  that,  suppuosing  said 
amounts  covered  the  whole  sum  that  remained  due  on  the 
note,  the  plaintiff  executed  to  the  defendant  a  receipt  iu 
full  of  said  claim ;  that  since  said  settlement,  the  plaintiff 
has  discovered  that  an  error  was  committed  in  comput- 
ing the  interest  on  said  note,  and  that  there  still  remains 
due  and  unpaid  thereon  the  sum  of  $1,452  05,  for  which  be 
demands  judgment. 

The  defendant  filed  an  answer  in  three  paragraphs : 

1.  The  general  denial. 

2.  Payment  before  suit. 

8.  That  after  the  allowance  of  said  claim,  the  defendant 
made  payments  thereon  from  time  to  time  until  the  16th 
day  of  Augusty  1866,  when  he  paid  to  the  plaintiff  the  sum 
of  $7,174  54,  which  was  accepted  and  received  by  the  plain- 
tiff in  full  satisfaction  and  discharge  of  said  claim,  for  wbicli 
the  plaintiff  then  gave  to  the  defendant  a  receipt  in  fall 
and  the  defendant  denies  that  any  mistake  was  made  there- 
in.   A  copy  of  the  receipt  referred  to,  is  made  an  exhibit. 

Objections  were  made  to  the  third  paragraph  of  the  an- 
8wer«  first  by  a  motion  to  strike  it  out,  which  was  over- 
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ruled,  and  then  by  demurrer,  which  was  also  overniled.  To 
both  of  these  rulings  proper  exceptions  were  taken. 

The  plaintiff  then  replied  in  denial  of  the  second  and 
third  paragraphs.  Trial  by  jury;  verdict  for  the  defend- 
ant ;  motion  for  a  new  trial  overruled,  and  judgment.  The 
plaintiff  appeals. 

The  overruling  of  the  demurrer  to  the  third  paragraph  of 
the  answer  is  the  first  error  complained  ot  That  paragraph 
seems  to  have  been  designed  as  an  answer  in  accord  and 
satisfaction^  but,  as  such,  it  is  clearly  defective.  The  note 
was  past  due.  The  estate  of  SpUler  was  not  being  settled 
ns  an  insolvent  one,  and  it  does  not  appear  that  there  was 
any  controversy  as  to  the  payments  that  had  been  pre- 
viously made  on  the  note,  and  under  such  circumstances 
the  payment  of  a  less  sum  than  the  whole  amount  due,  can- 
not constitute  a  good  accord  and  satisfaction,  nor  is  it  a 
good  plea  of  payment  as  to  the  whole  sum  alleged  to  be 
due.  Indeed,  it  does  not  set  up  any  material  matter,  not 
admitted  in  the  complaint,  and  does  not,  therefore,  confess 
and  avoid  the  cause  of  action.  It  sets  up  the  receipt,  which 
the  complaint  admits  was  executed  by  the  plaintiff,  but  al- 
leges that  it  was  so  executed  on  the  erroneous  supposition, 
arising  from  an  error  in  computation,  that  the  amount 
stated  therein  was  all  that  remained  due  on  the  note,  when 
in  truth,  the  amount  remaining  unpaid  was  much  larger 
than  that  stated  in  the  receipt.  The  receipt  contains  a  state- 
ment that  the  amount  then  paid,  as  stated  therein,  $7,174  54, 
was  "  in  full  payment  of  the  claim."  The  court  below  seems 
to  have  regarded  this  statement  as  conclusive  on  the  plain- 
tiff; if  so,  it  was  an  error.  "No  question  is  better  settled 
than  that  a  receipt  may  be  explained  or  contradicted  by 
parol  evidence.  A  material  error  in  any  instrument  of  writ- 
ing,  caused  by  mistake  in  fact,  may,  as  between  the  parties 
thereto,  be  corrected.  The  paragraph,  however,  concludes 
by  denying  that  there  was  any  mistake,  which,  as  we  un- 
derstand it,  applies  to  the  allegation  in  the  complaint  of  a 
mistake  in  computing  the  amount  due  on  the  note.    This 
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is  the  material  allegation  in  the  complaint,  on  which  the 
plaintiif  rests  his  right  to  recover,  and  the  denial  of  it 
makes  the  third  paragraph  of  the  answer  good  on  demur- 
rer. The  general  denial  heing  also  pleaded,  tiie  court 
should  have  stricken  out  the  third  paragraph,  on  motion, 
but  the  refusal  to  do  so  is  not  assigned  as  error.  And  if 
it  were,  the  judgment  would  not  be  reversed  for  that  error, 
unless  it  appeared  that  it  prejudiced  the  rights  of  the  plain- 
tiff on  the  trial  of  the  merits. 

It  appears  by  a  bill  of  exceptions  that  the  plaintiff,  dar- 
ing the  trial,  offered  to  prove  by  a  competent  witness,  that 
the  amount  actually  paid  him  by  the  defendant,  on  tiie  16th 
of  August,  1866,  when  the  receipt  set  out  in  the  third  para- 
graph of  the  answer  was  given,  was  only  §6,840  91,  and  not 
$7,174  54,  as  stated  in  said  receipt ;  tliat  the  sum  actually 
paid  was  §388  83  less  than  the  amount  so  receipted  for,  and 
that  said  difference  has  never  been  paid  by  the  defendant, 
or  by  any  other  person  for  his  use.  This  evidence  was  ob- 
jected to  by  the  defendant,  and  the  court  sustained  the  ob- 
jection, and  refused  to  allow  the  plaintiff  to  make  said 
proof,  or  any  part  thereof.  The  ground  of  objection  to  the 
evidence  is  not  stated  in  the  record.  No  valid  objection  to 
it  suggests  itself  to  our  minds,  and  we  are  not  favored  with 
any  argument  in  behalf  of  the  appellee.  The  receipt  was 
only  prima  facie  evidence  of  the  amount  paid.  It  was  not 
conclusive.  The  evidence  offered  was  material  to  the  issue. 
It  was  consistent  with  the  facts  alleged  in  the  complaint, 
and,  we  think,  the  court  erred  in  rejecting  it. 

After  the  evidence  for  the  plaintiff  was  concluded,  the 
defendant  offered  himself  as  a  witness  in  his  own  behalf,  to 
which  the  plaintiff  objected,  but  the  objection  was  over- 
ruled, and  the  defendant  was  permitted  by  the  court  to  tes- 
tify, and  did  testify  to  matters  material  in  the  case.  In  this, 
also,  the  court  erred. 

The  act  of  1865,  under  which  the  trial  was  had,  de- 
clares 'Hhat  in  all  suits  where  an  executor,  administrator 
or  guardian  is  a  party  in  a  case  where  a  judgment  may  be 
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rendered  either  for  or  against  the  estate  represented  by  such 
executor,  administrator  or  guardian,  neither  party  shall  be 
allowed  to  testify  as  a  witness,  unless  required  by  the  oppo- 
site party,  or  by  the  court  trying  the  cause,  except  in  eases 
arising  upon  contracts  made  with  the  executor,  administra- 
tor or  guardian  of  such  estate." 

Here,  the  defendant  was  not  required  to  testify,  either  by 
the  opposite  party  or  by  the  court ;  but  was  permitted  to 
testify  at  his  own  instance,  over  the  objection  of  the  plain- 
tiff. The  suit  was  not  upon  a  contract  made  with  the  plain- 
tiff as  administrator,  and  therefore  the  case  is  not  within 
the  exception.  The  statute  making  parties  to  the  suit  com- 
petent witnesses  for  themselves,  is  an  innovation  upon^  the 
common  law  rule,  and  cannot  be  extended  to  cases  not  fairly 
within  its  letter. 

One  other  question  is  presented  by  the  motion  for  a  new 
trial,  namely,  that  the  finding  of  the  jury  is  contrary  to  the 
evidence.  The  record  contains  the  evidence,  from  which  it 
appears  that  the  note  in  controveray  was  executed  by 
George  W.  Spitler  to  Mizabeth  Marled,  on  the  8th  of  AugusU 
1856,  due  six  months  after  the  date  thereof,  for  (18,290.  It 
consequently  became  due  on  the  8th  of  February ,  1857,  and 
not  on  the  2d  of  that  month  as  alleged  in  the  complaint. 
It  also  appears  that  payments  were  made  and  credited  ou 
the  note,  prior  to  August  16th,  the  respective  dates  and 
amounts  of  which  are  as  follows : 

1859,  May  14th Or »1,235  11 

«      November  Ist,       " 5,008  17 

«      November  18th,     " 556  86 

"      December  13th,     « 980  25 

1864,  April^ih,  " 2,806  14 

«       October  8th,  " 109  09 

On  the  16th  day  of  August,  1866,  the  defendant  presented 
the  note,  with  the  foregoing  credits  indorsed  thereon,  to  Si- 
mon P.  Thompson,  and  requested  him  to  make  a  calculation 
to  ascertain  the  balance  then  due  on  the  same.  Thompson 
testified  that  he  made  the  calculation  as  requested ;  that  he 
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ascertained  the  balance  by  calculating  interest  on  the  whole 
amount  of  the  note,  from  the  date  of  its  maturity  to  the  16th 
of  August,  I8669  and  added  the  interest  to  the  principal ;  he 
then  calculated  interest  on  the  respective  credits,  to  the 
same  date,  from  their  respective  dates  as  indorsed  on  the 
note,  added  the  interest  to  the  amount  of  credits,  and  de- 
ducted the  total  from  the  total  of  the  principal  and  interest, 
which  gave,  as  the  balance  due,  $7,174  54,  the  same  amount 
for  which  the  receipt  was  given ;  that  he  adopted  that  prin- 
ciple of  calculation  by  the  direction  of  the  defendant. 

It  was  not  claimed  on  the  trial  that  any  other  payments 
were  made  on  the  note  prior  to  August  16th,  1866,  than 
those  stated  above  as  being  credited  *on  the  note.  The  de- 
fendant, testified  that  he  paid  the  whole  amount  for  which 
the  receipt  was  given,  except  $(S00,  which  the  plaintiff  was 
to  receive  in  lands,  to  be  selected  by  himself,  and  that  he 
had  ever  since  been  ready  and  willing  to  execute  to  the 
plaintiff  a  deed  for  the  lands,  at  their  appraised  value. 

The  difference  between  the  parties  arises  upon  the  ques- 
tion of  the  proper  application  of  partial  payments  upon 
money  obligations  after  they  become  due,  or  when  interest 
is  accruing  on  them.  In  Wasson  v.  Gauldj  3  Blackf.  18, 
the  rule  of  computing  interest  in  such  cases  is  stated  to  be, 
''  to  apply  the  payment,  in  the  first  place,  to  the  dischaige 
of  the  interest  then  due.  If  the  payment  exceeds  the  in- 
terest, the  surplus  goes  towards  discharging  the  principal, 
and  the  subsequent  interest  is  to  be  computed  on  the  bal- 
ance of  the  principal  remaining  due.  If  tiie  payment  be 
less  than  the  interest,  the  surplus  interest  must  not  be  taken 
to  augment  the  principal;  but  interest  continues  on  the 
former  principal  until  the  period  when  the  payments,  taken 
together,  exceed  the  interest  due,  and  then  the  surplus  is  to 
be  applied  towards  discharging  the  principal ;  and  interest 
is  to  be  computed  on  the  balance  of  the  principal  as  afbie^ 
said." 

This  rule  is  extracted  from  the  opinion  of  Chancellor 
Kent,  in  The  State  of  Connecticut  v.  Jacksm^  1  John.  CSi. 
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13.  It  is  supported  by  authority  and  reason^  and  has  been 
uniformly  recognized  by  this  court  as  the  correct  one.  By 
the  rule  adopted  in  the  calculation  made  in  the  case  at  bar, 
by  Thompson^  upon  which  the  receipt  was  given,  the  several 
payments,  instead  of  being  first  applied  to  the  interest  duo, 
were  applied  exclusively  to  the  principal,  making  a  differ- 
ence in  the  amount  due,  at  the  date  of  the  receipt,  less  the 
true  amount,  of  over  a  thousand  dollars.  The  finding  of 
the  jury  cannot  be  sustained  upon  the  hypothesis  that  the 
plaintiff^  by  receiving  less  than  the  sum  due,  and  executing 
a  receipt  therefor  in  full,  should  be  regarded  as  having  com- 
pounded with  the  defendant.  The  plaintiff  was  acting  in 
u  fiduciary  capacity,  and  could  not,  without  the  order  of 
the  pix)per  court,  compound  the  claim.  It  is  not  claimed 
that  any  such  order  had  been  made.  The  claim  was  against 
a  solvent  estate,  and  it  was  admitted  to  be  just;  no  reason, 
therefore,  existed  for  such  an  order.  We  do  not  think  the 
verdict  of  the  jury  is  sustained  by  the  evidence.  The  court 
erred  in  refusing  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  and  for  other  proceedings  not  in- 
consistent with  this  opinion. 

R.  S.  DwigginSy  S.  P.  Thompson  and  W.  J.  GridUyj  for 
appellant. 


Davbnport  v.  McCole  and  Others.  m_m 

38    49^ 
150    318 

VOLUVTABT  Assignment. — A  and  B  made  a  general  assignment  to  C,  in 
trust  for  tlio  benefit  of  their  creditors.  Preferences  were  made  among  the 
creditors  as  follows :  the  first  class  to  he  paid  in  full ;  the  second,  if  the 
assets  were  sufficient ;  and  the  third,  if  any  assets  remained,  after  paying 
the  first  and  second  classes.    Suit  by  A  and  B  and  certain  creditors  of 
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the  second  and  third  classes  »gax|ist  C,  the  complaint  alleging  waste  of 
assets,  &c.,  without  ayerring  that  the  assets  were  sufficint  to  pay  the  fint 
class  in  full. 
Beldf  that  the  complaint  showed  no  cause  of  action  as  to  the  creditor  plain- 
tiffs, and  hence  was  bad  on  demurrer. 

i 

APPEAL  from  the  Hamilton  Circuit  Court. 

Frazer,  C.  J. — The  McColes  and  three  of  their  creditors 
8ued  Davenport.  The  complaint  shows  that  the  McColes^  a 
mercantile  firm,  in  September j  1857,  made  a  general  assi^- 
ment  to  Davenport  for  the  benefit  of  their  creditors,  and 
that  Davenport  accepted  the  trust  and  took  possession  of  the 
efiects.  Preferences  were  made  among  the  creditors,  making 
three  classes :  the  first  to  be  paid  in  full ;  then  the  second, 
if  the  assets  were  sufiicient ;  and  then  the  third,  if  any  as- 
sets remained,  after  paying  the  first  and  second  classes.  One 
of  the  plaintifis  was  a  creditor  of  the  third  class,  and  the 
others  were  creditors  of  the  second  class.  There  was  no 
averment  that  the  assets  were  sufficient  to  pay  the  first  class 
in  full.  It  was  alleged  that  Davenport  had  wasted  the  assets, 
applied  them  to  his  own  use,  and  had  failed  to  use  them 
according  to  the  directions  of  the  deed  of  assigtiment,  and 
that  in  making  a  final  report  of  his  proceedings  to  the  Coort 
of  Common  Pleas,  upon  resigning  his  trust,  he  failed  to  ac- 
count  for  a  large  part  of  the  assigned  property. 

A  demurrer  to  the  complaint,  for  want  of  sufficient  facts, 
was  overruled ;  and  this  is  the  first  error  assigned. 

It  seems  to  us  that  the  complaint  showed  no  right  of  ac- 
tion whatever  in  the  three  creditors  of  the  McColes^  who 
were  joined  as  plaintiffs.  Unless  the  assets  were  more  than 
sufficient  to  pay  the  creditors  of  the  first  class,  those  of  the 
second  and  third  classes  were  entitled  to  no  relief.  In  such 
a  case  wo  have  held,  after  the  fullest  consideration,  that  a 
demurrer  for  want  of  sufficient  facts  should  be  sustained. 
Berkshire  v.  ShuUz,  25  Ind.  623. 

Though  there  are  some  other  errors  in  the  record,  so  glar- 
ing that  it  seems  to  us  they  might  well  have  been  avoided, 
we  do  not  deem  it  our  duty  to  notice  thom,  inasmuch  as  all 
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proceedings  subsequent  to  the  filing  of  the  demurrer  must 
be  set  aside  at  any  rate. 

We  cannot  forbear  remarking,  that  this  record  is  so  grcutly 
incumbered  by  unnecessary  matter,  that  the  court  below 
will  neglect  a  very  obvious  duty,  if  it  does  not  strike  out  a 
good  many  scores  of  pages.  The  practice  is  becoming  too 
common  of  putting  into  the  pleadings  copies  of  all  writing* 
intended  to  be  oftered  in  evidence.  The  remedy  lies  with 
the  lower  courts. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  the  com- 
plaint. 

J.  ^  W.  CfBrien^  for  appellant. 


LkVI  v.  DAELINa. 

Attacbmint. — In  an  action  for  the  possession  of  personal  property,  the  de- 

ftndant  answered,  itUer  aUa^  that  he  held  said  property  as  sheriff,  under 

an  order  of  attachment  duly  issued  out  of  the  office  of  the  clerk  of  the 

Vanderburgh  Circuit  Court,  against  the  property  of  A,  whoso  property  it 

was,  &o. 

Held,  that  the  answer  was  good  as  a  plea  of  property  in  a  stranger. 

Saxb  — RvTumN  OF  Writ. — ^The  sheriff  had  a  right  to  retain  the  writ  of  at- 
tachment until  the  return  of  the  goods  replcTied  from  him,  so  that  he 
could  proceed  with  its  execution. 

Samx — Boxn — Approval  of. — The  issuing  of  a  writ  of  attachment  upoa« 
the  filing  of  a  bond  with  the  clerk,  is  a  sufficient  approral  of  the  bond. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

GfiSOORT,  J. — ^This  was  an  action  hy  the  appellant  against, 
the  appellee,  for  the  possession  of  a  stock  of  groceries*  al- 
leged to  he  worth  $14,000.     The  complaint,  affidavit  and' 
undertaking  are  in  the  usual  form. 

Answer,  1.  The  general  denial.    2.  Property  in  Simtm 
Oberchrfcr  and  Ben,  Koltimhj,     3.  Property  in  the  some 
Vol.  XXVIIL— 82 
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partieB)  and  that  CoUyer  and  Hodgson  had  before  that  time 
sued  out  an  attachment  against  the  property  of  Oberdorfer 
and  Koltinskyy  and  the  defendant,  being  the  Bherifi'  of  Van- 
derburgh county,  had  seized  the  goods  mentioned  in  the 
complaint,  under  the  attachment,  and  held  them  by  virtae 
thereof.  Demurrer  to  the  second  and  third  paragraphs  of 
the  answer  overruled,  and  exception  taken. 

Trial  by  the  court,  finding  for  the  defendant,  that  the 
property  belonged  to  Oberdorfer  and  Koltinskyy  and  was  law- 
fully in  possession  of  the  defendant  as  sheriff  under  the  at- 
tachment, and  was  of  the  value  of  $14,000.  Upon  this 
finding,  over  a  motion  for  a  new  trial,  the  court  rendered 
judgment  for  a  return  of  the  property  to  the  defendant,  and 
for  costs,  in  the  usual  form,  and  from  this  judgment  the  ap- 
peal is  taken. 

It  is  claimed  that  the  second  paragraph  is  bad,  for  the 
reason  that  there  is  an  averment  therein,  ^'that  the  defend- 
ant  was  the  sheriff  of  Vanderburgh  county,  and  that  he  holds 
said  property  under  an  order  of  attachment  duly  issued 
out  of  the  office  of  the  clerk  of  the  Vanderburgh  Circuit 
Court."  It  is  urged  that  the  paragraph,  to  be  good,  ought 
to  have  shown  that  the  order  of  attachment  was  issued  from 
«ome  court  of  competent  jurisdiction. 

A  copy  of  the  writ  of  attachment  is  made  a  part  of  the 
paragraph,  and  is  valid  on  its  face.  But  the  paragraph  is 
good  as  a  plea  of  property  in  a  stranger. 

It  is  contended  that  the  second  and  third  paragraphs  of 
the  answer  are  bad,  for  not  showing  a  return  of  the  writ  of 
attachment.  There  is  nothing  in  this  objection.  The  sheriff 
had  just  begun  the  execution  of  the  writ  when  the  goods 
were  replevied  by  the  appellant.  The  sheriff  had  the  right 
to  hold  the  writ  until  he  got  a  return  of  the  goods,  so  that 
he  could  proceed  with  its  execution. 

It  is  argued,  that  the  second  and  third  paragraphs  of  the 
answer  each  amount  to  an  argumentative  denial  of  the  com- 
plaint, and  are,  therefore,  bad  on  demurrer.  Admitting  this 
to  be  BO,  which  we  do  not,  it  cannot  avail  the  appellant 
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in  this  court,  as  he  was  not  harmed  by  the  ovemiling  of  the 
demurrers. 

It  is  insisted  that  the  court  below  should  have  granted  a 
new  trial ;  that  there  was  no  evidence  to  sustain  the  find- 
ing. We  have  looked  through  the  testimony,  which  is  a 
part  of  the  record,  and  are  entirely  satisfied  with  the  result 
arrived  at  by  the  court. 

It  is  claimed  that  there  was  a  total  want  of  jurisdiction 
to  issue  the  writ  of  attachment ;  that  the  bond  required  by 
statute  was  not  approved  by  the  clerk.  It  is  true  that  the 
clerk's  approval  is  not  on  the  bond  itself,  but  a  bond  was 
filed  with  the  clerk,  on  which  he  issued  the  writ.  This  was 
an  approval,  as  much  as  if  he  had  written  it  under  the  obli- 
gation in  form. 

The  judgment  is  afi^rmed,  with  costs. 

J.  (r,  Jones  and  A.  Dyer^  for  appellant. 

A.  Iglehart  and  C,  Denby^  for  appellee. 


Kirchner  v.  Lewis'  Administratrix. 

Decsdxnts'  Estates. — Witness. — Under  the  second  proTiso  of  section  8  of 
the  act  of  1861  (2  Q.  &  H.  168),  the  discretionary  power  conferred  upon 
the  court  to  require  a  partj  to  testify  in  suits  by  or  against  executors,  &c., 
is  an  absolute  one,  and  not  subject  to  review  by  this  court. 

APPEAL  from  the  Jennings  Common  Pleas. 

Elliott,  J. — Suit  by  Hannah  J.  LewiSy  administratrix  of 
Benjamin  F.  LewiSy  deceased,  against  Kirchner  and  2/Mfe,  on 
a  promissory  note  executed  by  them  to  the  decedent  in  his 
lifetime,  to-wit,  on  the  11th  day  of  August,  1865,  for  $200, 
due  one  day  after  date.  '  -* 

Lvdz  answered,  admitting  the  execution  of  the  note,  but 
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alleging  that  he  executed  the  same  as  the  surety  of  ISrdi* 
nevy  who  was  the  principal  therein,  and  praying  to  have 
said  question  of  auretyehip  determined. 

Kirchner  answered  in  three  paragraphs,  admitting  that  ho 
was  the  principaly  and  Lutz  only  his  surety,  and  alleging : 

1.  PajTnent. 

2.  Set-off  of  $268  05  for  a  bill  of  cut  stone  furnished  by 
him  to  the  decedent  in  his  lifetime,  and  prior  to  the  execu- 
tion of  the  note  sued  on. 

3.  As  to  the  sum  of  $7  75  of  said  note,  that  it  was  with- 
out any  consideration  whatever. 

To  the  whole  answer  of  Kirchner  the  plaintiff  replied  by 
the  general  denial,  and  as  a  further  reply  to  the  second  par- 
agraph, alle^ng  a  set-ofi^  that  said  decedent  in  his  lifetime 
paid  said  Kirchner  the  full  amount  of  said  account. 

Trial  by  jury,  and  verdict  for  the  plaintiff  for  the  full 
amount  of  the  note  and  interest.  Motion  for  a  new  trial 
overruled  and  judgment.    Kirchner  appeals. 

On  the  trial  of  the  cause  before  the  jury,  the  court,  over 
the  objection  of  Kirchner^  required  the  plaintiff^  the  admin- 
istratrix, to  testify  as  a  witness,  and  she  did  thereupon  tes- 
tify that  about  three  weeks  after  the  death  of  her  husband, 
Kirchner  came  to  her  house  and  said  to  her  that  she  had  a 
uoto  against  him ;  that  he  did  not  want  her  to  sue  him  on 
it,  and  promised  to  pay  it  in  three  weeks;  that  he  had  a 
contract  with  the  government,  and  as  soon  as  he  got  his 
money  he  would  pay  the  note,  and  that  it  was  just;  that 
Lewis  had  been  a  kind  friend  of  his,  and  had  let  him  have 
money  time  and  again.  On  cross-examination,  she  fur- 
ther testified,  that  Kirchner  said  nothing  about  having  an 
account  against  the  estate,  but  said  that  he  did  not  know 
what  he  would  have  done  if  it  had  not  been  for  that  money, 
us  ho  might  have  h>st  the  contract. 

The  action  of  the  court  in  requiring  the  administratrix  to 
testify  is  assigned  for  error,  and  is  the  first  question  pre- 
sented in  the  case.  The  objection  is  not  well  taken.  The 
second  proviso  to  section  8  of  the  act  of  1861  (2  G.  &  H. 
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168)  declares,  "that  in  all  suits  where  an  executor,  ad- 
ministrator or  guardian  is  a  party,  in  a  case  where  judgment 
may  be  rendered  either  for  or  against  the  estate  represented 
by  such  executor,  administrator  or  guardian,  neither  party 
shall  bo  allowed  to  testify  as  a  witness,  iinless  required  by 
the  opposite  party,  or  by  the  court  trying  the  cause,  except 
in  cases  arising  upon  contracts  made  with  the  executor,  ad- 
ministrator or  guardian  of  such  estate/*  It  was  evidently 
the  intention  of  the  legislature,  in  enacting  this  provision,  to 
confer  on  the  court  trying  such  a  cause  discretionary  power 
to  require  a  party  to  the  cause  to  testify,  when,  in  the 
opinion  of  the  court,  the  ends  of  justice  would  be  subserved 
thereby.  The  discretion  thus  conferred  is  an  absolute  one, 
and  is  not  subject  to  review  by  this  court 

The  only  remaining  question  is  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  of  the  jury.  We  have 
carefully  examined  the  evidence  given  on  the  trial.  It  seems 
to  establish  the  facts,  very  clearly,  that  the  defendant  Kirch- 
ner  furnished  the  stone  and  performed  the  labor  charged  in 
his  bill  of  particulars  filed  with  the  answer  claiming  a  set- 
ofi',  and  that  the  note  sued  on  was  not  given  on  a  settlement 
of  accounts  between  the  parties,  but  for  money  loaned  to 
Eirchner  by  Lewis  at  the  date  of  the  note*  But  the  evidence 
and  circumstances  in  the  case,  not'  contradicted,  tend  to 
prove  payment  by  LewiSj  in  his  lifetime,  of  the  account  set 
up  by  KirehneTj  and  we  think  the  jury  might  have  reason- 
ably inferred  such  payment.  We  cannot,  therefore,  disturb 
the  verdict. 

The  judgment  is  affirmed,  with  costs,  and  five  per  cent, 
damages. 

A.  Andrews  and  J.  Bundy^  for  appellant. 

C.  E.  Walker  J  for  appellee. 
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WooLEY  V.  The  Junction  Railroad  Company. 

APPEAL  from  the  Union  Common  Pleas. 

Frazer,  C.  J. — This  case  is  presented  upon  the  sole  ques- 
tion of  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict.   The  case  is  not  clear  enough  fo  justify  a  reversal. 

The  judgment  is  affirmed,  with  costs. 

J.  Yaryany  for  appellant. 

J".  S.  Reidj  for  appellee. 


>39  408      Cincinnati,  Union  and  Fort  Wayne  Railroad  Company  v. 

I  28    602,  .p. 

IJO  402  Fearce. 

Covenant  of  Warranty — Measure  ov  Damages — Eyideiice. — Soil  by 
a  railroad  company  upon  the  covenant  contained  in  a  deed  czeeuted  bj 
the  defendant  to  the  company.  The  complaint  alleged  that  the  company 
had  neglected  to  record  the  deed,  and  that  the  defendant  had  eonvejed  to 
another;  that  by  the  laws  of  Ohio^  where  the  lands  were,  the  second 
grantee  had  a  valid  title,  and  had  entered  into  possession,  &e.  Answer: 
1.  That  the  deed  was  executed  in  payment  of  a  subscription  of  $8,000  to 
the  stock  of  the  company ;  thai  it  was  agreed  by  parol,  at  the  time  ef 
making  the  written  subscription  and  deed,  and  as  part  of  the  considera- 
tion thereof,  that  the  company  should  not  begin  work  until  stock  enough 
had  been  subscribed  to  complete  the  road,  and  that  if  the  company  should 
fail  in  this,  within  a  reasonable  time,  defendant  should  be  allowed  to  re- 
tract his  subscription;  that  the  company  did  fail  to  procure  sufficient 
stock,  and  expended  and  wasted  the  stock  subscribed,  &c.  2.  Thai  the 
defendant  re-sold  the  premises  by  the  license  of  the  company.  8.  That 
the  company  promised  and  agreed  to  deliver  to  defendant  the  certificate 
of  his  stock  at  a  place  named;  that  it  failed  to  so  deliver  the  stock, 
though  often  demanded;  thai  when  it  should  have  been  delivered  the 
stock  was  worth  par,  but  had  now  become  worthless,  &c. 

IJeld^  that  the  written  subscription  and  the  deed  constituted  an  entire  con- 
tract between  the  parties,  and  thai  their  terms  could  not  be  varied  hj 
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proof  of  any  parol  agreement  or  negotiations  which  preceded  or  accompa- 
nied the  making  of  the  written  contract. 

Heldj  also,  that  the  acceptance  of  the  writings  bound  the  company  to  the 
terms  of  the  written  contract. 

Jleldj  also,  that  the  plea  of  a  license  was  bad. 

HeU,  also,  that  the  third  answer  was  bad,  because  it  did  not  allege  that  the 
defendant  could  hare  sold  the  stock  if  he  had  had  the  certificates,  or  CTcn 
that  he  desired  to  sell  it. 

ITeH  also,  that  the  measure  of  the  plaintiffs'  damages  was  the  purchase 
money  and  interest  thereon. 

APPEAL  from  the  Adams  Circuit  Court. 

Gregort,  J. — Suit  by  the  appellant  against  the  appellee 
for  a  breach  of  covenant  of  warranty.  The  deed  contained 
a  stipulation  that  the  conveyance  was  a  conditional  sale;  that 
the  grantor  should  have  four  years  to  re-purchase  the  land, 
by  the  re-payment  of  the  purchase  money,  and  in  the  mean- 
time should  retain  the  possession  of  the  granted  premises, 
without  rent,  paying  the  taxes  and  keeping  the  premises 
in  good  condition,  &c. 

The  breach  complained  of  is  that  the  grantee  failed  to 
have  the  deed  recorded,  and  that  the  grantor  conveyed  the 
premises  to  another ;  that  by  the  laws  of  OhiOj  where  the 
lands  are  situated,  the  latter  holds  the  premises,  and  that  he 
has  taken  possession  thereof,  and  evicted  the  appellant  there- 
from. 

The  appellee  answered  in  six  paragraphs.  The  first  avers 
that  the  deed  was  executed  in  connection  with  a  subscrip- 
tion by  the  defendant  of  $3,100  to  the  capital  stock  of  said 
company ;  that  at  the  time  of  the  subscription  and  the  ex- 
ecution of  the  deed,  it  was  agreed  between  the  plaintiff  and 
defendant  (which  agreement  on  the  part  of  the  plaintiff  was 
part  of  the  consideration  moving  from  the  plaintiff  to  the 
defendant  for  the  execution  of  the  deed),  that  the  company 
should  not  expend  any  portion  of  her  capital  stock  in  the 
construction  of  the  railroad  proposed  to  be  built  by  the  com- 
pany, or  commence  work  on  the  road,  until  enough  stock 
should  be  subscribed  to  build  the  road  ready  for  the  cars, 
and  that  if  the  company  should  fail  within  a  reasonable 
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time  to  procure  enough  stock  for  that  purpose,  the  defend* 
ant  should  be  permitted  to  retract  his  subscription,  and 
should  receive  a  re-conveyance  of  the  premises ;  that  the 
plaintiff  violated  the  agreement  in  this,  to-wit :  that  without 
having  procured  near  stock  enough  to  complete  the  road, 
the  plaintiff  proceeded  to  expend  large  amounts  of  work 
and  money  thereon  without  being  able  to  finish  the  same, 
whereby  the  road  was  left  unfinished,  and  the  capital  stock 
of  the  company  was  lost  and  wasted ;  that  if  the  company 
had  procured  stock  enough  to  complete  the  road  before  pro- 
ceeding to  work  thereon,  the  road  might  have  been  finished, 
or,  not  having  stock  enough  to  finish  the  road,  had  forborne 
commencing  work  thereon,  in  either  case,  the  stock  whidi 
the  defendant  was  to  receive  would  have  been  worth  a  lai^ 
sum  of  money,  to-wit,  $8,000.  Wherefore  the  defendant, 
by  the  wrongful  acts  of  the  plaintiff,  is  damaged,  &c.,  which 
ho  offers  to  recoup. 

The  second  alleges  that  the  defendant  sold  the  premises 
as  stated  in  the  complaint,  but  did  so  by  the  special  leave, 
license  and  permission  of  the  plaintiff. 

The  third  avers  that  the  defendant  sold  the  premises  as 
charged,  but  did  so  by  the  special  leave  and  license  of  the 
plaintiff,  obtained  by  the  defendant  from  Samuel  S.  Mickle, 
then  and  there  one  of  the  managing  board  of  directors  of 
the  company,  and  the  same  person  who  had  acted  as  agent 
for  the  company  in  procuring  the  conveyance  from  the  de- 
fendant. 

The  fourth  sets  up  that  the  defendant  executed  the  con- 
veyance in  connection  with  a  subscription  by  him  of  $3,100 
to  the  capital  stock  of  the  company ;  that  at  the  time  of  the 
execution  of  the  conveyance,  and  in  consideration  thereof 
the  plaintiff*  promised  to  issue  and  deliver  to  the  defendant 
at  the  clerk's  office  in  Decatur^  Adams  county,  Indiana,  cer- 
tificates of  stock  in  the  company  to  the  amount  of  $3^00 ; 
that  the  plaintiff  utterly  failed  to  issue  and  deliver  the  stodc 
at  said  clerk's  office,  or  elsewhere ;  that  the  defendant  often 
demanded  the  certificates  there,  and  of  the  officers  of  the 
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company  elsewhere,  bat  has  never  received  them ;  that  at 
the  time  and  for  four  years  after  the  execution  of  the  con- 
veyance, and  when  the  certificates  were  to  have  been  issued 
and  delivered  as  aforesaid,  the  stock  of  the  company  was 
valuable  and  worth  its  face;  that  the  defendant's  stock 
could  have  been  disposed  of  by  him,  if  he  had  had  proper 
certificates  therefor,  for  a  large  sum,  to-wit,  $3,100,  but  that 
the  stock  was  of  no  value  to  the  defendant,  and  could  not 
be  disposed  of  by  him,  because  of  the  failure  and  refusal  of 
the  plaintifiT  to  issue  to  the  defendant  certificates  therefor, 
agreeably  to  the  contract ;  and  that  the  stock  of  the  com- 
pany is  now  entirely  worthless.  Wherefore  the  defendant 
is  damaged  by  the  failure  of  the  plaintifiT  to  perform  its 
contract  in  the  sum  of  $4,000,  which  he  offers  to  recoup. 

The  fifth  avers  that  the  plaintiff  never  paid  the  defendant 
anything  whatever  for  the  lands  mentioned  in  the  com- 
plaint. 

The  sixth  alleges  that  the  plaintiff  never  paid  him  any- 
thing for  the  lands,  and  that  at  the  time  when  the  plaintiff 
was  by  the  terms  of  the  deed  entitled  to  the  possession  of 
the  premises,  the  same  were  worth  as  much  as  the  plaintiff 
had  had  to  pay  the  defendant  for  them. 

The  appellant  demurred  separately  to  each  paragraph  of 
the  answer.  The  court  overruled  the  demurrers  to  the  first, 
second  and  fourth,  and  sustained  the  demurrers  to  the  third, 
fifth  and  sixth. 

The  defendant  amended  the  fifth  paragraph  by  pleading 
the  same  matter  in  defense  of  the  plaintiff's  demand,  except 
nominal  damages.  A  demurrer  to  this  amended  paragraph 
was  overruled.  Issues  were  then  formed  on  the  first,  second 
and  fourth,  and  the  amended  fifth  paragraphs,  by  the  gen- 
eral denial.  Trial  by  jury ;  verdict  for  the  defendant ;  mo- 
tion for  a  new  trial  overruled,  and  judgment 

The  evidence  is  in  the  record.  On  the  trial,  at  the  proper 
time,  the  plaintiff  offered  to  prove  that  the  certificate  of 
stoek  for  the  |3,100  was  issued  by  the  compt^ny,  si^ed  by 
its  president  and  countersigned  by  its  secretary,  of  the  date 
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of  the  deed,  upon  which  was  indorsed,  of  that  date,  a  cer- 
tificate of  full  payment.  The  court  excluded  the  evidence 
and  the  appellant  excepted.  This  is  one  of  the  reasons  as- 
signed for  a  new  trial  in  the  motion  therefor. 

The  errors  relied  on  by  the  appellant  arc  the  overruling 
of  the  demurrers  to  the  first,  second,  fourth  and  the  amend- 
ed fifth  paragraphs  of  the  answer,  and  the  overruling  of  the 
motion  for  a  new  trial  for  error  of  law  occnrriug  at  the 
trial. 

It  is  claimed  by  the  appellee  that  the  oral  agreement  set 
up  in  the  first  paragraph  of  the  answer  does  not  contradict 
or  vary  the  terms  of  the  subscription  of  stock,  or  of  the 
deed.  When  a  contract  is  reduced  to  writing,  the  legal  pre- 
sumption is  that  the  entire  contract  as  finally  settled  is  em* 
braced  therein,  and  all  oral  negotiations  or  stipulations  be- 
tween the  parties  which  preceded  or  accompanied  the  exe- 
cution thereof  are  to  be  regarded  as  merged  in  it,  and  it  is 
to  be  treated  as  the  exclusive  medium  of  ascertaining  the 
contract  by  which  the  parties  bound  themselves.  Oiler  d 
al  V.  Gard  d  al,  28  Ind.  212. 

The  written  subscription  to  the  capital  stock  of  the  com- 
pany by  the  defendant,  and  the  deed  of  the  latter  to  the 
former,  must  speak  in  fixing  the  rights  and  liabilities  of  the 
parties  in  this  case.  They  constitute  the  entire  contract  be- 
tween the  parties  in  legal  contemplation.  By  the  subscrip- 
tion, the  defendant  became  a  stockholder  in  the  company, 
with  the  right  to  participate  in  the  election  of  its  directory. 
The  legal  efiect  of  his  contract  of  subscription  threw  around 
him  all  the  protection  to  which  he  is  entitled.  That  the 
subscription  and  deed  were  signed  by  the  appellee,  and  not 
by  the  appellant,  can  have  no  bearing  on  this  question.  The 
acceptance  of  the  writings  bound  the  company  to  the  same 
extent  as  though  they  had  been  signed  by  it.  In  i2air- 
sorCs  AdrrCx  v.  Copland^  2  Sanford's  Ch.  251,  it  was  held, 
that  where  land  is  conveyed  subject  to  a  mortgage  for 
which  the  grantor  is  personally  liable,  and  the  deed  declares 
that  the  grantee  is  to  pay  the  mortgage  *a8  a  part  of  his 
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purchase  money,  he  is  liable  to  the  grantor  for  the  amount 
of  the  mortgage,  as  the  same  becomes  due,  in  an  action  of 
assumpsit. 

When  one  accepts  a  bill  of  lading,  embracing  the  terms 
of  the  contract,  it  becomes  binding  on  both  parties,  and  pa- 
rol evidence  will  not  be  received  to  contradict  or  vary  its 
terms.  The  Indianapolis  and  Cindnnaii  Railroad  Co.  v. 
Remmy,  et  al,  13  Ind.  518. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
the  fii-st  paragraph  of  the  answer. 

The  second  paragraph  is  bad.  The  action  is  on  the  cove- 
nant of  the  appellee.  That  could  not  be  released  by  a  pa- 
rol license  without  any  consideration  whatever.  It  is  diffi- 
cult, to  understand  how  the  fact  that  the  defendant  sold  the 
land  under  a  license  from  the  plaintifi'  could  change  the  lia- 
bility of  the  former  on  his  covenant  of  warranty.  The  plain- 
tift'  may  have  been  willing  to  rest  on  the  covenants  in  the 
deed.  This  is  not  an  action  in  tortj  where  a  license  would 
waive  the  wrong,  but  an  action  on  a  contract. 

A  majority  of  the  court  think  that  the  fourth  paragraph 
is  obnoxious  to  a  demurrer.  The  writer  of  this  opinion 
regards  the  paragraph  as  bad  for  two  reasons.  By  the  le- 
gal effect  of  the  contract  of  subscription,  the  defendant  was 
entitled  to  his  certificate  of  stock  on  demand  at  the  office 
of  the  company.  A  demand  and  refusal  at  that  place  would 
perhaps  amount  to  a  conversion  on  the  part  of  the  com- 
pany, and  entitle  the  defendant  to  an  action  upon  the  im- 
plied promise,  resulting  by  operation  of  law  as  a  part  of  the 
legal  effect  of  the  subscription.  See  The  Commerdal  Bank 
of  Buffalo  V.  Kortrigkty  22  Wend.  847 ;  KoHright  v.  Com- 
mercial  Bank  of  Buffalo^  20  Wend.  90. 

In  La  Farge  v.  JRickertj  5  Wend.  187,  where  there  was  a 
contract  specifying  no  place  for  the  delivery  of  portable 
articles,  it  was  held  that  the  law  fixed  the  place,  and  that 
evidence  of  a  cotemporaneous  stipulation,  to  vary  the  instru- 
ment in  this  respect,  was  inadmissible.  ^^  Where  the  legal 
construction  and  effect  of  on  instrument  are  well  settled  it 
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is/'  8idd  the  court,  ^^  varying  the  instrument  to  show  that 
the  parties  intended  something  else,  as  much  as  it  would  be 
to  prove  that  the  terms  used  were  not  in  accordance  with 
the  previous  agreement."  The  authorities  bearing  oa  this 
question  are  reviewed  in  a  well  prepared  note  (494)  to  2 
Philips'  Ev.,  Cowen  &  Hill's  notes,  p.  665  (4th  Am.  Ed.). 

It  is  said,  however,  that  these  authorities  do  not  apply  to 
the  case  under  consideration,  for  the  reason  that  the  promise 
to  deliver  the  certificate  results  from  a  duty  imposed  by  law. 
It  is  difficult  to  see  the  difference.  The  law  would  impose 
no  such  duty  in  the  absence  of  the  written  subscription.  It 
is  the  legal  effect  of  the  writing.  The  parol  promise  relied 
on  in  this  paragraph,  in  my  judgment,  varied  the  legal 
effect  of  the  contract  of  subscription,  and,  in  my  opinion, 
did  not  bind  the  company.  But  I  agree  with  a  majority  of 
the  court  in  holding  that  the  paragraph  does  not  show  that 
the  defendant  was  damaged  by  the  failure  of  the  corapaay 
to  deliver  the  certificate  at  the  place  agreed  on.  The  cer- 
tificate did  not  constitute  the  title  to  the  stock.  The  regis- 
try of  the  stockholder's  name  upon  the  stock  book  of  the 
company,  opposite  the  number  of  his  shares,  gave  him  his 
title.  The  New  Albany  and  Salem  Railroad  Co.  v.  McCor- 
mickj  10  Ind.  499.  In  legal  contemplation,  the  certificate 
was  merely  an  additional  and  convenient  evidence  of  the 
ownership  of  the  stock.  The  refusal  of  the  company  to 
deliver  it  at  the  place  agreed  on  was  no  damage  to  the  de- 
fendant, unless  he  thereby  lost  an  opportunity  to  sell  his 
shares,  or  unless  he  wished  to  put  his  stock  upon  the  mar- 
ket and  was  unable  to  do  so  on  account  of  the  omission  of 
the  company.  The  defendant  had  the  legal  right  to  sell 
without  the  certificate.  It  might,  however,  so  happen  that 
a  purchaser  would  desire  to  see  the  evidence  of  ownership 
afibrded  by  the  certificate ;  but  this  could  only  be  in  a  spe- 
cial case,  and  good  pleading  would  require  it  to  be  averred. 
There  is  no  averment  that  the  defendant  offered,  or  even 
wished  to  sell  his  stock. 

The  amended  fifth  paragraph  is  immaterial.    The  meas- 
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ure  of  damages  is  the  consideration  monej  paid,  and  the  in- 
terest thereon.  Under  the  code,  amounts  are  not  admitted 
by  a  failure  to  deny  them.  The  plaintifi'  must  prove  on  the 
trial  the  amount  of  the  consideration.  That  question  is 
open  to  the  defendant  without  pleading;  but  the  plaintiff 
cannot  be  injured  by  the  paragraph. 

The  evidence  ofiered  ought  to  have  been  admitted.  It 
at  least  tended  to  show  good  faith  on  the  part  of  the  com- 
pany. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  sustain  the  demur- 
rers to  the  first,  second  and  fourth  paragraphs  of  the  an- 
swer, and  for  further  proceedings  in  accordance  with  this 
opinion. 

Frazeb,  C.  J.,  dissenting. — ^I  do  not  concur  in  the  forego- 
ing opinion  as  to  the  second,  and  fifth  paragraphs  of  the 
answer. 

J.  Smithj  for  appellant. 

JR.  S.  Taylor  and  L.  M.  Ninde^  for  appellee. 


C!oNwsLL,  President  of  the  Bank  of  Connersyille,  v.  Patti- 

SON.  iM 

Frkk  BANKS-i-ExPiBATiON  OF  CuAKTEB. — When  a  bank  organised  under 
the  general  banking  law  of  1852  (1  R.  S.  162 )  failed  to  conform  to  the 
requirements  of  the  amended  law  of  1865,  and  having  before  failed  to  re- 
deem its  circulating  notes  in  coin,  did  not  afterwards  resume  payment^  it 
ceased,  under  the  latter  law,  to  hare  any  corporate  existence.  But  under 
section  6  of  the  general  law  respecting  corporations  ( 1  G.  &  H.  2G9),  its 
corporate  existence  was  continued  for  three  years,  for  the  purpose  only 
of  winding  up  its  business. 
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Same — Extinquisbment  of  Claims  Uncollected. — ^No  applicaiion  bar- 
iDg  been  made  to  the  Circuit  Court  for  the  appointment  of  a  receiTer,  m^nd 
an  extension  of  the  time  for  collecting  the  debts  due  the  bank,  such  debts 
are,  at  the  expiration  of  said  three  years,  totally  extinguished. 

APPEAL  from  the  Marion  Commoa  Pleas. 

Elliott,  J. — In  this  case  Abraham  B,  Conwdly  as  pre^- 
dent  of  The  Bank  of  ConnersviUe^  and  for  the  use  of  the 
bank,  on  the  12th  of  Mat/y  1866,  iustitnted  suit  against  the 
appellee,  tta  the  indorser  of  two  bills  of  exchange,  which 
are  as  follows,  viz : 

"  Exchange  for  $1,500. 

"  ConneraviUe,  IncL^  May  14th,  1858. 

"  Ninety  days  after  date  pay  to  the  order  of  George  fif. 
Shoupj  at  Savings  Bank  of  Cindnnaiiy  fifteen  hundred  dol- 
lars, value  received. 

«  T.  T.  N.  PATTIBOir. 

«  To  Shoupy  CuUum  ^  Co:' 

«  Exchange  for  $3,000. 

^^ConnersviUej  Ind.y  June  6th,  1853. 
"Sixty  days  after  date  pay  to  the  order  of  Crtorge  G. 
Shoupy  at  The  Savings  Bank  of  Cincinnati^  OhiOy  three  thou- 
sand dollars,  value  received,  and  place  the  same  to  the  ac- 
count of, 

"  Respectfully, 

«  T.  T.  K  Pattisow. 
"  To  Messrs.  Shoupy  CuUum  ^  Co.,  Cincinnatiy  Ohio/* 

These  bills  were  duly  accepted  by  Shoup,  CuUum  ^  Co^ 
and,  the  complaint  alleges,  were  afterwards,  and  before  ma- 
turity, indorsed  by  George  G.  Shoupy  the  payee  thereof,  and 
by  the  defendant,  Edward  W.  Pattisony  for  a  valuable  con- 
sideration, to  said  Bank  of  ConnersviUe;  that  they  were  pre- 
sented for  payment  at  maturity,  at  The  Savings  Bank  of  On- 
cinnaiiy  OhiOy  and  payment  thereof  refused ;  that  they  were 
thereupon  protested  for  non-payment,  and  notice  of  said 
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protest  and  non-payment  duly  given  to  the  drawer  and  in- 
dorsers  thereof.  It  is  further  alleged  that  the  firm  of  Shoup^ 
Cullum  ^  Co.  was  composed  of  George  G.  Shoup,  who  is  de- 
ceased, 72.  11.  Cullum^  who  is  not  sued  in  this  action,  and 
the  defendant,  Edicard  W.  Pattison. 

On  the  8th  of  JunCj  1866,  a  demurrer  to  the  complaint 
was  filed  by  the  defendant,  which  the  court  overruled.  On 
the  26th  of  Jime,  1866,  the  defendant  filed  an  answer  in  bar, 
consisting  of  three  paragraphs,  on  which  issues  were  sub- 
sequently formed.  At  the  February  term,  1867,  of  said 
court,  the  defendant,  by  leave  of  the  court,  filed  an  addi- 
tional paragraph  to  his  answer,  which,  in  substance,  alleges 
that  said  Bank  of  ConnersviUe  was  organized  under  the  gen- 
eral banking  law  of  the  State  of  Indiana,  approved  May 
28th,  1852 ;  that  said  bank,  about  the  1st  oi  January^  1855, 
failed  to  redeem  its  notes  in  circulation,  and  went  into  liqui- 
dation, and  that  in  May^  1855,  the  bonds  and  securities  de- 
posited with  the  Auditor  of  State  were  sold  by  said  Au- 
ditor, under  the  law,  in  New  York,  to  redeem  the  circula- 
tion of  said  bank,  and  said  bank  wholly  ceased  to  do  a 
banking  business,  and  failed  and  refused  to  comply  with 
the  requirements  of  the  act  of  the  general  assembly  of  the 
State  of  Indiana,  approved  March  3d,  1855,  and  thereby 
forfeited  its  corporate  power  to  do  a  general  banking  busi- 
ness, and  that  the  time  fixed  bv  law  for  such  banks  to  wind 
up  theu'  business  expired  on  the  1st  of  March,  1857,  at 
which  time  said  bank  ceased  to  exist  for  any  purpose  what- 
ever, and  had  no  legal  capacity  thenceforward  to  sue  or  bo 
sued,  or  to  transact  any  business  whatever,  having  forfeited 
its  charter  and  all  powers  under  it.  Wherefore  the  defend- 
ant says  that  Abraham  B.  Conwcll,  as  president  of  said 
bank,  has  no  legal  capacity  whatever  to  maintain  this  suit, 
in  behalf  of,  or  for  the  use  of  said  bank,  for  the  reason 
that,  at  the  time  of  the  commencement  of  said  suit,  said 
bank  had  no  legal  existence.  Wherefore  they  claim  judg- 
ment for  costs.  Reply. in  denial.  The  issues  in  the  case, 
by  agreement  of  the  parties,  wei'e  tried  by  the  court  with- 


612  SUPREME  COURT  OF  INDIANA. 

-'   ■       "■- '  ■     '  ■     ■»  - —       ■■■.■■■ 

Con  well,  President  of  The  B*nk  of  OonDertrille,  •.  Pattison. 

out  a  jury.  The  court  made  a  general  finding  for  the  dc- 
ant.  Motion  for  a  new  trial  overruled,  and  judgment  on 
the  finding. 

It  is  claimed  by  the  appellant's  counsel  that  the  finding 
of  the  court  was  based  alone  on  the  Issue  under  the  fonrth 
paragraph  of  the  answer,  the  court  finding  that  paragraph 
true;  and  that,  for  the  reason  therein  stated,  under  the  law, 
said  Bank  of  Gonnersville  had  no  legal  existence  at  the  time 
of  the  commencement  of  said  suit.  As  before  stated,  the 
court  found  generally  ^^  for  the  defendant,"  and  it  is  insbted 
by  the  appellee's  counsel  that  the  finding  is  sustained  by 
the  evidence  under  the  other  issues  in  the  case,  as  well  as 
upon  that  presented  by  the  fourth  paragraph  of  the  answer. 
The  evidence  is  before  us,  and  clearly  proves  the  &cts  al- 
leged in  the  fourth  paragraph  of  the  answer,  and  hence,  if 
the  facts  as  stated  in  that  paragraph  constitute  a  valid  de- 
fense to  the  action,  it  will  be  unnecessary  for  ns  to  examine 
the  questions  raised  by  the  other  issues.  It  appears  by  the 
evidence  that  The  Bank  of  ConnersviUe  was  organized  iu 
1852,  under  the  general  banking  law  of  this  State,  approved 
May  28th,  1852.  1  Eev.  Stat.  1862,  p.  162.  In  Odober, 
1854,  the  bank  refused  to  pay  its  circulating  notes  in  spe- 
cie, and  soon  afterwards  a  portion  of  said  notes  were  duly 
protested  for  non-payment,  and  notice  thereof  given  to  the 
Auditor  of  State,  as  required  by  said  act.  In  Mcn/y  1855. 
tlie  bonds  deposited  by  the  bank  with  the  Auditor  of  State 
to  secure  its  circulation  were  sold  by  that  officer  in  New 
York,  and  the  proceeds  applied  to  the  redemption  of  the 
notes  issued  by,  and  outstanding  against,  the  bank.  After 
the  refusal  to  redeem  its  notes  in  specie  in  October ,  1854,  the 
bank  ceased  to  transact  the  general  business  of  banking, 
but  continued  to  collect  the  debts  due,  dispose  of  its  assets, 
and  apply  the  proceeds  to  the  payment  of  its  liabilities,  for 
the  purpose  of  closing  up  its  concerns. 

By  the  thirty-second  section  of  the  act  under  which  the 
bank  was  organized,  the  legislature 'reserved  the  power,  at 
any  time,  to  alt<^r  or  repeal  said  act.    In.  1855,  under  the 
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title  of  <<  an  act  to  amend  an  act  to  authorize  and  regulate 
the  business  of  general  banking/'  the  legislature  enacted  a 
new  law  on  that  subject,  in  many  respects  materially  dif- 
fei'ent  from  that  of  1852;  the  fifty-third  section  of  which 
provides  that  "  all  laws  and  parts  of  laws  conflicting  with 
this  act  are  hereby  repealed."  Section  six  of  the  act  of 
1655  requires  the  deposit  and  transfer  to  the  Treasurer  of 
State  of  stocks  or  bonds  of  the  value  of  one  hundred  and 
ten  dollars  ae  a  security  for  the  redemption  of  each  one  hun- 
dred dollars  of  circulating  notes  furnished  by  the  Auditor 
to  the  bank.  And  section  forty-eight  provides  that "  every 
bank  or  banking  association  oi^anized  under  the  provisions 
of  the  general  banking  law  of  this  State  may,  in  case  it 
shall  immediately  after  the  passage  of  this  act  pay  all  its  cir- 
culating notes  in  coin,  upon  demand,  have  until  the  Ist  day 
of  March,  1857,  to  wind  up  or  accept  the  provisions  of  this 
act ;  provided  that  the  Auditor  shall  in  no  case  issue  any 
circulating  notes  to  any  bank  until  it  shall  have  fully  com- 
plied with  the  provisions  of  this  act  ;^  and  provided  further,, 
that  if  any  bank  shall  fail  to  pay  its  circulating  notes  in 
coin,  it  shall  be  wound  up  and  closed  by  the  Auditor,  pur- 
suant to  the  provisions  of  this  act.'*' 

We  held,  in  Cunningham  v.  CZarA*,  Hecdver  of  tfie  Bank  of 
the  CapUoly  24  Ind.  7,  that,  under  the  act  of  1855,  that  bank 
continued  to  exist  as  a  corporation  until  the  1st  of  Marchj 
1857,  for  the  double  purpose  of  winding  up  and  accepting 
the  provisions  of  said  act.  But,  in  the  case  now  under  con- 
sideration, The  Bank  of  Connersville  did  not  pay  any  of  its 
notes  in  coin  after  the  passage  of  the  act  of  1855.  It  had 
suspended  payment  of  its  notes  in  coin  before  the  passage  of 
that  act,  and  never  resumed  such  payment  afterwards ;  and! 
it  was  therefore  the  duty  of  the  Auditor  to  proceed  imme* 
diately  to  wind  it  up.  It  may  be  conceded  that  it  was  not 
intended  by  the  act  of  1855  that  the  Auditor  should  take 
charge  of  and  close  up  the  general  business  and  affairs  of 
the  bank,  but  only  to  require  him,  when  the  bank  should 
Vol.  XXVm.— 88 
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fail  to  pay  its  circulating  noted  in  coin,  to  wind  it  up  by 
Belling  the  bonds  deposited  for  that  purpose,  and  redeeming 
therewith  the  circulating  notes  issued  by  the  bank.  The 
failure  of  the  bank  to  comply  with  the  act  of  1855,  by  pay- 
ing its  circulating  notes  in  coin,  left  it  without  any  cor- 
porate powers  whatever,  and  appropriated  the  stocks  and 
bonds  deposited  with  the  Auditor  to  the  redemption  of  the 
notes  issued  by  the  bank.  In  all  other  respects,  looking  to 
that  act  alone,  the  law  of  its  creation  was  repealed,  and  it 
ceased  to  exist.  Wilson  v.  Tissorij  12  Ind.  285.  But  the 
sixth  section  of  the  general  law  respecting  corporations 
provides  that  "  all  corporations  whose  charters  shall  expire 
by  limitation,  forfeiture,  or  otherwise,  shall,  nevertheless,  be 
continued  bodies  corporate  for  three  years  after  the  time 
they  would  have  been  so  dissolved,  for  the  purpose  of  pro- 
secuting and  defending  suits  to  which  they  are  a  party,  and 
to  enable  them  to  settle,  dispose  of  and  convey  their  pro- 
perty and  divide  the  capital  stock,  but  not  to  continue  the 
business  for  which  such  corporations  were  established."  1 
6.  k  H.  269.  Under  this  statute,  The  Bank  of  ConnersvUk  had 
three  years  after  the  8d  of  Marchj  1855,  to  collect  the  debts 
due  it  and  wind  up  all  its  business.  If  the  three  years  thus 
allowed  for  that  purpose  should  be  found  not  sufficient  to 
properly  wind  up  the  concerns  of  the  corporation,  the  time 
may  be  extended,  under  section  twelve  of  the  same  act,  up- 
on application. to  the  Circuit  Court  of  the  county  in  which 
the  corporation  has  its  principal  place  of  business,  within 
said  period  of  three  years,  by  any  creditor,  stockholder  or 
member  of  such  corporation,  for  the  appointment  of  a  re- 
ceiver or  trustee.  In  the  case  at  bar,  no  such  receiver  or 
trustee  was  appointed,  and  the  corporation,  therefore,  ceased 
to  exist  for  any  purpose  whatever,  after  the  3d  of  JforeA, 
1858,  more  than  eight  years  before  the  commencement  of 
this  suit.  The  appellant,  however,  insists  that  the  fourth 
paragraph  is  an  answer  in  abatement  only,  and  that  it  eouKl 
not  be  filed  at  a  term  subsequent  to  that  at  which  the  issues 
•on  the  merits  were  made  up.    In  ThompMfi  v.  Greenwood. 
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€tnte^  p.  827,  after  a  very  carefal  consideration  of  the  ques- 
tion, we  held  that  every  matter  of  defense,  whether  in 
iibatement  or  in  bar  of  the  action,  might  be  included  in  the 
same  answer,  under  the  code.  If  all  such  defenses  may  bo 
included  in  the  same  answer,  it  cannot  be  material  as  to  the 
order  in  which  they  are  stated  in  the  answer.  Here  there 
is  but  one  answer,  consisting,  however,  of  four  paragraphs, 
each  stating  a  distinct  ground  of  defense.  The  fourth  par- 
agraph was  filed  by  leave  of  the  court,  and  issue  was  taken 
upon  it  without  objection  by  the  plaintiff'.  It  is,  in  form,  in 
abatement,  but  the  facts  alleged,  we  think,  go  to  the  merits, 
and  constitute  a  bar  to  the  action.  A  plea  in  abatement 
alleging  the  disability  of  the  plaintiff  to  sue,  ordinarily,  does 
not  deny  that  a  right  of  action  exists  in  some  one,  but  only 
denies  the  right  of  the  plaintiff"  to  8U6.  It  is  therefore 
called  a  dilatory  plea,  and  is  not 'favored  in  law.  But  here 
the  complaint  alleges  that  the  bills  of  exchange  were  made 
and  negotiated  by  the  bank.  They  were,  therefore,  the 
choses  in  action  of  the  bank,  and  the  fourth  paragraph  of 
the  answer  shows  that  the  bank  had  ceased  to  exist  as  a 
corporation,  for  any  purpose  whatever,  long  prior  to  the 
commencement  of  the  suit.  At  common  law,  upon  the 
civil  death  of  a  corporation,  ^^  the  debts  due  to  and  from  it 
are  totally  extinguished ;  so  that  neither  the  members  nor 
directors  can  recover  or  be  charged  with  them  in  their  na- 
tural capacities."  Cunningham  v.  Clark,  Receiver,  ^c,  24 
Ind.  7,  and  authorities  there  cited. 

The  statute  to  which  we  have  referred  continued  the  cor- 
porate existence  of  the  bank,  for  the  purpose  of  collecting 
its  dues  and  winding  up  its  business,  for  the  period  of  three 
years,  at  the  expiration  of  which  it  ceased  to  exist  for  any 
purpose,  and  at  that  time  the  debts  remaining  due  to  it 
were  **  totally  extinguished,"  The  facts  stated  in  the  fourth 
paragraph  of  the  answer,  therefore,  fthow  that  fhe  right  of 
action  on  the  bills  was  extinguished,  and  did  not  exist  in 
any  person.  The  defense  thus  set  up  is  as  clearly  in  bar  of 
the  action  as  an  answer  setting  up  the  statute  of  limitations. 
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We  think  the  fourth  paragraph  of  the  answer  was  wdl 
pleaded ;  that  it  contained  a  valid  defense  to  the  act3<Hi,  and 
was  sustained  by  the  evidence,  and  the  judgment  most 
therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

Jl  T.  Dye  and  A.  C.  HarriSy  for  appellant. 

W.  MorroWy  R.  M.  Goodwin  and  W.  H,  Hay,  for  appellee. 


Thb  Evansvillb  and  Crawfordsvillb  Railboad  Gompaht 

V.  YOUNO. 

V 

Common  Gaebiees — Usage. — Where,  in  a  suit  against  a  railroad  eompanj  for 
the  loss  of  poultrj  shipped,  the  defense  was  a  usage  of  railroads  to  canj 
such  freight  only  when  accompanied  bj  the  owner,  and  at  his  risk,  and 
that  the  loss  had  occurred  through  the  fault  of  the  owner,  in  noi  kee^ag 
the  ooops  properly  righted  on  the  oars,  it  was  held  that  OTideneo  from  tte 
plaintiff,  and  others  who  had  been  accustomed  to  ship  on  railroadii^  that 
they  had  noTer  heard  of  such  usage,  was  admissible. 

Same. — Whether  common  carriers  could,  by  a  usage  of  their  own  creation, 
or  by  mere  notice,  limit  their  ordinary  liability,  was  questioned. 

Same — Btidsece. — On  the  trial,  the  company  introduced  a  witness  to  prort 
that  the  plaintiff  had  used  the  stock  passes  of  the  company,  and  then  of- 
fered in  OTidence  one  of  those  blank  passes,  on  the  back  of  which  was  a 
statement  that  the  owner  of  stock  should  feed  and  take  care  of  it  at  his 
own  expense  and  risk,  and  that  he  assumed  all  risk  of  injurj  that  the 
animals  might  do  themseWes,  or  that  might  arise  ftrom  the  delay  of  timins 
or  otherwise. 

Ileld^  that  the  evidence  did  not  tend  to  proTO  the  existence  of  the  usage 
pleaded,  and  was  properly  rejected. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Elliott,  J. — Young  sued  the  railroad  company  before  a 
justice  of  the  peace  for  the  price  of  poultry  alleged  to  have 
been  shipped  on  the  railroad  at  Tenre  Haute  for  EvanscSU, 
and  lost  from  the  train  by  carelessness  on  the  part  of  the 
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servants  of  the  railroad  company  having  charge  of  the 
train.  There  was  judgment  in  favor  of  the  plaintiff,  from 
which  the  company  appealed  to  the  Court  of  Common 
Pleas,  where  the  defendant  filed  an  answer  in  substance  as 
follows:  That  the  defendant  is  a  corporation  organized 
under  the  laws  of  Indiana,  and  is  a  common  carrier ;  that 
ever  since  the  establishment  of  railroads  in  Indiana  and 
other  Western  States,  it  has  been  the  uniform  usage  and 
custom  of  railroad  corporations  in  such  States  to  cany 
poultry  and  other  live  animals  only  on  certain  terms  and 
conditions,  viz:  that  the  owner  shall  accompany  the  ani- 
mals upon  the  train,  and  have  the  same  under  his  personal 
charge  and  supervision ;  that  he  shall  take  the  care,  charge 
and  risk  of  said  animals  arising  from  all  causes  not  con- 
nected with  or  growing  out  of  the  actual  negligence  of  the 
employees  of  said  corporation ;  that  such  owners  of  animals 
should  carry  the  same,  for  their  own  convenience,  upon 
platform  cars,  and  should  right  and  regulate,  and  keep 
righted  and  regulated,  the  coops  in  which  such  animals  are 
kept  and  carried,  and  that  said  corporations  are  not  held 
liable  for  accidents  resulting  from  the  ordinary  concussion 
of  the  cars  from  traveling  in  the  usual  way ;  that  in  con- 
sideration of  this  personal  care,  charge  and  responsibil- 
ity, by  the  terms  of  said  usage,  said  railroad  corporations 
carry  poultry  for  a  rate  of  freight  less,  by  twenty-five  per 
cent.,  than  the  usual  rate  for  like  property,  and  twenty-five 
per  cent,  less  than  it  would  be  worth  to  carry  the  animals 
in  the  usual  way,  and  assuming  the  usual  responsibility  and 
charge  of  the  property ;  that  on  the  day  mentioned  in  the 
complaint,  Young  produced  upon  the  appellant's  road  a  car 
loaded  with  poultry,  and  requested  to  have  them  trans- 
ported  to  EoanmUe ;  that  Young  had  the  personal  care  and 
charge  of  the  car,  agreeably  to  the  usage ;  that  appellant,  in 
accordance  with  said  usage,  and  at  said  reduced  rate  of  fare, 
undertook  to  transport  said  car-load  of  poultry  to  Emns- 
tnUcj  and  in  consideration  of  the  care  and  risk  assumed  by 
Young  under   said  usage,  the  appellant  transported  him 
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upon  said  car,  at  his  request,  free  of  fare,  which  is  $5 ;  that 
while  transporting  the  car  in  the  usual  manner,  by  the  neg- 
ligence of  Young  in  not  keeping  the  coops  righted,  accord- 
ing to  the  terms  and  efiect  of  said  usage,  one  coop  was  sha- 
ken oft*  and  the  poultry  lost;  and  that  this  is  the  undertaking 
mentioned  in  the  complaint,  and  that  this  is  the  negligence 
complained  of,  and  that  the  poultry  was  worth  (53.  Beply 
in  denial.  Trial  by  jury.  Verdict  for  plaintiff;  upon  which, 
over  a  motion  for  a  new  trial,  the  court  rendered  judgment. 
The  bill  of  exceptions  contains  the  evidence.  The  railroad 
company  appeals. 

Several  questions  are  presented  upon  the  motion  for  a 
new  trial.  The  deposition  of  the  plaintiff  was  taken  in 
his  behalf.  After  its  publication,  the  defendant's  counsel 
moved  the  court  to  suppress  the  third  question  and  the  an- 
swer thereto,  which  are  as  follows : 

^'  Question  3.  What  do  you  know,  if  anything,  about  a 
custom  of  railroad  companies  to  receive  poultry  at  the  risk 
of  the  owner  only? 

"Answer.  I  do  not  know  of  any  such  custom,  nor  was 
anything  said  to  me  about  such  custom  at  the  time  of  siud 
shipment." 

The  plea  avers  that  the  alleged  custom  or  usage  was  a 
general  one  with  all  the  railroad  companies  in  the  Western 
States.  To  render  a  local  commercial  usage  or  custom 
valid  to  control  a  general  principle,  it  should  be  well  de- 
fined, be  in  general  use  at  the  place  by  those  engaged  in 
the  business  to  which  it  is  applicable,  and  of  such  standing 
as  to  raise  a  reasoQable  presumption  that  it  is  known  to 
those  engaged  in  the  business  —  in  this  case,  to  those  en- 
gaged in  making  such  shipments.  It  should  be  uniform, 
and  BO  well  settled  that  those  engaged  in  the  trade  most  be 
considered  as  contracting  in  reference  to  it.  Bmner  v.  Bank 
of  Columbia^  9  Wheat.  581 ;  Wallace  v.  Morgan^  26  Ind.  889. 

The  plaintiff  testified  that  his  business,  for  the  preceding 
twelve  months,  had  been  that  of  buying,  shipping  and  sell- 
ing poultry.    Under  such  circumstances,  if  such  a  custom 
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was  well  established  and  defined,  it  would  bo  reasonable  to 
presume  that  he  would  have  known  it ;  and  the  fact  that 
he  had  never  heard  of  such  usage  is,  at  least,  a  circumstance 
tending  to  rebut  the  defendant's  evidence  of  the  existence 
of  such  usage.  We  think,  therefore,  that  the  evidence  was 
IH^oper. 

A  demurrer  to  the  answer  was  overruled,  and  the  ruling 
excepted  to,  but  no  cross  error  is  assigned  upon  that  ruling. 
The  question  of  the  sufficiency  of  the  answer  is  not,  there- 
fore, directly  before  us,  and  we  decide  nothing  in  reference 
to  it. 

It  would  seem  to  be  well  settled  that  a  common  carrier 
of  goods  may  limit  his  liability  as  an  insurer  by  express 
contract ;  but  we  are  not  now  prepared  to  hold  that  com- 
jnon  earners  may  so  limit  their  liability  by  a  usage  or  custom 
of  their  own  creation,  or  by  notice.  The  law  holding  com- 
mon carriers  responsible  as  insurers  rests  its  foundation  on 
wise  principles  of  the  soundest  public  policy,  and  to  permit 
them  to  limit  or  avoid  such  liability  at  will,  by  notice,  or 
by  any  usage  which  they  may  themselves  inaugurate,  would 
defeat  the  policy  of  the  law,  and  would  seem  to  be  of  more 
than  doubtful  propriety. 

The  appellant,  in  support  of  the  answer,  refers  to  2  Bed- 
field  on  Railways,  sec.  1,  and  note,  and  Van  Santvord  v.  Sl.^ 
Jo/my  6  Hill  157 ;  but  these  authorities  do  not  seem  to  sus- . 
tain  the  position  contended  for.  But  see  Don  v.  The  New 
Jersey.  Steam  Navigation  Co.^  11  N.  Y.  485;  1  Parsons  on 
Con.  3d  ed.  703,  et  aeq.;  2  tV/.,  5th  ed.  233,  et  seq.,  and 
notes,  where  the  leading  cases  bearing  on  the  subject  are 
collected  and  referred  to.  But  we  need  not  pursue  the  sub- 
ject here.  The  answer  admits  the  defendant's  liability  for 
the  negligence  of  its  servants,  even  under  the  alleged  usage. 
The  poultry  was  in  coops  placed  on  a  platform  oar,  having 
no  side  railing,  and  the  evidence  strongly  tends  to  show 
that  the  loss  was  caused  by  running  the  train  at  an  impro- 
per speed  over  a  curve  in  the  road,  thereby  throwing  a  pait 
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of  the  coopB  off  the  car.    On  this  ground,  we  think  the  ev- 
idence Bustained  the  finding  of  the  jury. 

The  plaintiff  introduced  as  a  witness  one  Captain  Smilhj 
who  testified*  that  he  was  a  commission  merchant  at  Evans- 
mlUy  in  receiving  and  forwarding  freights  by  river  and  rail- 
road ;  that  ho  knew  nothing  about  the  usage  of  the  defend- 
ant or  any  other  railroad  company  as  to  carrying  poultry 
at  their  own  risk  or  at  the  risk  of  the  owner.  He  was  then 
asked  by  the  plaintiff  "whether  or  not  he  knew  of  any 
usage  limiting  the  liability  of  any  such  railroad  company, 
and  by  which  poultry  was  carried  by  them  only  at  the  risk 
of  the  owner."  To  which  the  defendant  objected,  for  the 
reason  that  the  witness,  having  already  testified  that  be  did 
not  know  what  the  usage  of  railroad  companies  on  the 
subject  is,  is  not  competent  to  testify  on  the  subject;  but* 
the  court  overruled  the  objection,  and  the  witness  answered 
that  he  did  not  know  of  any  such  usage.  This  ruling  is 
also  complained  of.  We  think  the  ruling  was  correct,  for 
the  same  reason  stated  before  in  reference  to  the  deposition 
of  the  plaintiff. 

Another  ruling  of  the  court  below  assigned  for  error  is 
this :  One  Kirkmarij  the  conductor  of  the  train  on  which 
the  poultry  was  shipped,  having  testified  that  the  plaintiff 
was  on  the  train,  and  that  he  recognized  him  as  a  person 
« he  had  met  before  on  the  train,  and  from  whom  the  witness 
thought  he  had  once  previously,  if  not  oftener,  taken  up 
one  of  the  stock  passes  of  the  company  on  the  train,  though 
he  had  no  pass  that  day,  but  was  permitted  to  pass  free,  the 
defendant  thereupon  ofiered  in  evidence  a  blank  pass,  and 
the  indorsement  thereon,  of  the  description  referred  to, 
which  are  as  follows : 

^^JSvansville  and  CrairfordsviUe  BaUroad. 
"Stock  Shippbb's  Pass. 
"Gk)od  only  on  freight  train,  and  not  good  for  return 
trip. 
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Station, 
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-,  in  charge  of ,  is  entitled  to  pass  free 


ftom to 


"  SiOTHy  Agent." 

[INDOBSBD.] 

^^  Stock  shippers  are  entitled  to  passes  as  follows :  One 
pass  for  one,  two  or  three  car  loads ;  two  for  four  or  five 
car  loads ;  three  for  six  or  more  car  loads.  The  owner  is 
to  load,  unload,  feed,  water  and  take  care  of  his  stock  at 
his  own  expense  and  risk,  and  is  to  assume  all  risk  of  in- 
jury and  damage  that  animals  may  do  themselves  or  each 
other,  or  which  may  arise  from  delay  of  trains  or  otherwise." 

But  the  court  rejected  the  evidence,  to  which  the  appel- 
lant excepted.  We  think  the  evidence  was  properly  ex- 
"cluded.  It  did  not  legitimately  tend  to  prove  the  existence 
of  the  alleged  custom,  which  was  one  of  the  material 
points  in  issue,  and  the  only  one  to  which  it  is  claimed  to 
have  been  directed.  We  see  nothing  in  the  case  justifying 
a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

A.  IgUharty  for  appellant. 

A.  DyeTy  for  appellee. 


V 


Thb  Indianapolis,  Peru  and  Chicago  Railwat  CoiiPANT 

V.   SUMMEBS. 

Pleas  xh  Abatxmbrt— Practice. — Section  200  of  the  code  of  1848  (p.  706), 
which  requires  pleas  in  abatement  to  be  rerilied  by  oath,  is  continued  in 
force  by  section  802  of  the  code  of  1862  (2  G.  &  H.  886). 

APPEAL  from  the  Tipton  Common  Pleas. 

Elliott,  J. — Salt  by  Summers  against  the  raikoad  com- 
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pany,  by  the  name  of  ^^Tlie  President  and  Directors  of  the  In- 
dianapdiSy  Peru  and  Chicago  Bailway  Co."  under  the  statute, 
for  stock  killed  on  the  track  of  the  railway  by  a  train  of 
the  company,  the  road  not  being  fenced.  The  suit  resulted 
in  a  judgment  for  the  plaintiff.  The  railway  company  ap- 
peals. The  first  step  taken  by  the  defendant  was  to  file  a 
plea  in  abatement,  by  which  it  is  alleged  that  the  ^'Indian- 
apoliSj  Peru  and  Chicago  Railway  Co."  against  which  the 
plaintift*  has  brought  his  suit,  by  the  name  of  "7%a  JV«st- 
dent  and  Directors  of  the  Indianapolis^  Peru  and  Chicago  Hail- 
way  Co."  pleads  in  abatement  that  the  corporate  name  of 
said  company  is  ^'IndianapoliSj  Peru  and  Chicago  BaUway 
Co."  and  that  it  is  not,  and  never  was,  called  or  known  by 
the  corporate  name  of  "2%^  President  and  Directors  o^  the 
IndianapoliSy  Peru  and  Chicago  Railway  Co."  wherefore  the 
defendant  prays  that  said  writ  and  complaint  abate.  The 
plea  is  not  sworn  to.  The  court  sustained  a  demurrer  to  it 
which  raises  the  only  question  in  the  case. 

The  code  is  silent  as  to  pleas  or  answers  in  abatement;  but 
the  84th  section  of  the  justices'  act  requires,  in  that  court, 
that  ^'  matter  in  abatement  must  be  pleaded  under  oath." 
Section  200  of  the  code  of  1843,  ch.  40,  art.  8,  provided 
that  ^'  pleas  to  the  jurisdiction  of  the  court,  and  pleas  in 
abatement,  and  all  dilatory  pleas  which  do  not  involve  the 
merits  of  the  action,  shall  not  be  received  by  any  court,  un- 
less the  truth  thereof  shall  be  verified  by  oath  or  afiirma- 
tion."  This  provision  was  in  force  at  the  time  the  present 
code  took  eflect,  and  is  in  conformity  with  the  practice  in 
this  State  from  its  organization.  It  is  declared  by  section  802 
of  the  code  of  1852,  2  G.  &  H.  836,  that  ''  all  laws  incon- 
sistent with  the  provisions  of  this  act  are  hereby  repealed; 
but  the  repeal  shall  not  operate  to  revive  any  former  act 
The  laws  and  usages  of  this  State  relative  to  pleadings  and 
practice  in  civil  actions  and  proceedings,  not  inconsialent 
herewith,  and  as  far  as  the  same  may  operate  in  aid  hereof, 
or  to  supply  any  omitted  case,  are  hereby  continued  in 
force."    Ko  valid  reason  seems  to  exist  why  pleas  in  abate- 
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ment  should  be  required  to  be  sworn  to  when  filed  before  a 
justice  of  the  peace^  that  would  not  apply  with  equal  force 
to  such  pleas  in  the  Circuit  and  Common  Pleas  Courts,  and 
wo  cannot  suppose  the  legislature  intended  to  make  such  a 
distinction.  The  code  not  containing  any  direct  provision 
in  reference  to  such  pleas,  it  is,  in  our  judgment,  an  "omit- 
ted case,"  within  section  802,  by  which  section  200  of  the 
code  of  1843  is  continued  in  force.  Bradley  y.  The  Bank  of 
the  SiaiCy  20  Ind.  528 ;  Harrison  et.  al.  v.  Lochhart^  25  Ind.  112. 

The  language  of  the  section  thus  continued  in  force  is, 
that  such  pleas  "  shall  not  be  received,"  unless  verified,  &c. 
The  proper  practice,  where  the  plea  is  filed  without  being 
verified,  would  be  to  move  to  reject  or  strike  it  from  the 
record ;  but  as  the  proper  result  was  reached  in  the  case  at 
bar,  the  case  should  not  be  reversed  because  of  the  error  in 
die  mode. 

The  judgment  is  affirmed,  with  costs. 

J.  GVeen,  for  appellant. 

N.  R.  Overman  and  G.  W,  Lowley^  for  appellee. 
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Attaobxbrt — Fbav]>. — Complaint  by  A  against  B  and  wif»  upon  a  prom- 
issory note.  An  attachment  was  also  sued  out  against  B,  upon  an  affida- 
vit charging  that  ho  had  disposed  of  his  property,  and  was  disposing  of  it, 
with  the  fraudulent  intent  to  cheat^  hinder  and  delay  his  creditors.  B 
answered  to  the  attachment  by  a  general  denial,  and  to  the  complaint 
that  the  note  sued  on  was  giyen  for  a  part  of  the  price  of  a  grocery  store 
purchased  by  him  of  A ;  that  defendant  was  ignorant  of  the  Talue  of  such 
property,  and  procured  the  serTices  of  one  G,  who  was  familiar  therewith, 
to  counsel  and  aid  him  in  the  purchase ;  that  A,  knowing  said  facts,  con- 
federated with  C  to  defraud  the  defendant,  and  paid  C  money  to  induce 
him  to  represent   said  property  to  b^  of  a  greater  Talua  than  it  really 
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was;  that  both  A  and  G  Araudulentlj  represented  said  stook  to  be  worth 
$5,000,  when  in  fact  it  was  worth  only  ^,600;  that  B,  being  ignorant  of 
said  fraud,  purchased  said  stock,  and  had  paid  all  the  price  except  the 
sum  of  $600,  sued  for  herein,  &c.  The  OTidence  showed  that  after  the 
purchase,  the  store  was  for  a  time  carried  on  in  tho  name  of  8  and  B,  the 
former  being  a  brother-in-law  of  B^  for  whose  benefit  the  purchase  had 
been  made,  and  who  receiyed  a  share  of  the  profits,  and  R  being  a  part* 
ner  in  the  purchase  at  the  first.  Afterwards,  B  bought  B  out,  and  the 
business  was  then  carried  on,  up  to  the  time  of  the  attachment,  under  the 
name  of  8  &  Co.,  B  being  all  the  while  a  partner.  There  was  also  eri- 
denoe  tending  to  show  that  some  years  before,  B,  not  being  then  in  debt 
to  any  one,  had  purchased  some  real  estate  and  caused  it  to  be  couTeyed 
to  his  wife,  and  at  the  time  of  the  sale  of  the  stock  this  fact  was  known 
to  A,  who,  for  better  security,  caused  her  name  also  to  be  signed  to  the 
notes,  under  the  impression  that  such  signature  would  bind  her  property. 
There  was  no  other  oTidenoo  of  any  transfer  by  B  of  his  property. 

Ueldj  that  the  OTidence  did  not  sustain  the  attachment. 

8ame. — On  the  trial,  the  court  instructed  the  jury,  1.  That  in  order  to  en- 
title B  to  any  reduction  in  the  contract  price,  on  account  of  the  alleged 
f^aud  of  C,  it  must  be  shown  that  G,  by  reason  of  somo  promise  of  A, 
acted  fraudulently  in  inducing  B,  through  the  confidence  he  had  in  him, 
to  give  a  larger  price  than  he  would  otherwiso  have  done.  2.  That  if,  af- 
ter the  defendant  discovered  the  alleged  fraud,  ho  continued  to  make  pay* 
ments,  he  cannot  recover  back  the  money  thus  paid. 

ffeld,  that  the  instructions  were  erroneous. 

APPEAL  from  the  Marion  Common  Pleas. 

Gregory,  J.  —  WUUams  Bued  Daniel  H.  Prunk  and  JSatUe 
A.  Prunkj  his  wife,  and  Bamsayy  on  a  promissory  note  dated 
March  13th,  1866,  and  also  sued  out  a  writ  of  attachment 
against  Danid  JET.  Prunkj  on  an  affidavit  ch£u*ging  that 
he  had  disposed  of  his  property  subject  to  execatioo, 
and  was  disposing  of  his  property  subject  to  execotion, 
with  the  fraudulent  intent  to  cheat,  hinder  and  delay  hia 
creditors. 

The  defendants  answered  the  complaint  in  three  para- 
graphs : 

1.  That  the  consideration  of  the  note  sued  on  waa  a  part 
of  the  purchase  money  of  a  stock  of  groceries,  fixtures,  ex- 
press wagon,  harness,  &c,  sold  by  the  plaintiff  to  the  de- 
fendants; that  on,  &c.,  the  plaintiff  was  the  owner  of  a 
grocery  and  fixtures  on  Illinois  sti^eet,  in  the  city  of  Indian- 
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apoliSy  and  an  express  wagon  and  harness  used  by  the  plain- 
tiff in  the  business;  and  the  plaintiff,  knowing  that  the  de- 
fendants desired  to  purchase  a  grocery  store  in  the  city,  and 
knowing  that  they  had  applied  to  Horriy  as  a  friend,  to 
assist  and  advise  with  them  in  the  purchase,  and  de- 
signing to  defraud  and  cheat  the  defendants,  proposed 
to  sell  to  them  his  grocery  store,  fixtures,  express 
wagon,  harness,  Ac;  and  in  order  more  effectually  to 
carry  out  his  fraudulent  design  to  wrong  and  cheat  the 
defendants,  he  confederated  with  Horrij  and  procured  him 
to  represent  to  the  defendants  that  the  stock  of  groceries, 
including  the  wagon  and  harness,  was  worth  $6,000 ;  the  plain- 
tiff well  knowing  that  the  defendants  knew  nothing  of  the 
value  of  the  stock,  and  that  they  were  relying  on  the  judg- 
ment and  experience  of  Hom^  as  their  friend,  in  procuring 
for  them  a  good  grocery  store  upon  advantageous  terms; 
and,  for  the  purpose  of  cheating  and  defrauding  the  defend- 
ants, plaintiff  induced  and  procured  Horn  to  advise  the  de- 
fendants to  purchase  his,  the  plaintiff's,  stock  of  groceries, 
wagon  and  harness  at  $5,000;  that  Homj  at  the  instance 
and  request  of  the  plaintiff,  induced  the  defendants  to  be- 
lieve that  he,  jETom,  was  their  friend,  and  having  thus  ob- 
tained their  confidence  and  put  them  off  their  guard,  Honiy 
at  the  instigation  of  the  plaintiff,  advised  and  assured  the 
defendants  that  the  stock  of  groceries,  wagon  and  harness 
were  worth  $5,000,  while,  at  the  same  time,  Horn  was  act- 
ing for  the  benefit  of  the  plaintiff,  and  was,  at  his  instance, 
misrepresenting  to  the  defendants  the  real  value  of  the  pro- 
perty, and  received  from  the  plaintiff  the  sum  of  $500  for 
his  services,  all  of  which  was  concealed  from  the  defend- 
ants, for  the  purpose  of  cheating  them  in  the  purchase;  that 
the  plaintiff,  well  knowing  that  the  defendants  were  inex- 
perienced in  judging  of  the  value  of  a  promiscuous  stock 
of  groceries,  and  designing  to  cheat  and  defraud  them  in 
the  sale  of  his  grocery  store,  &c.,  represented  to  them  that 
his  stock  of  groceries  and  fixtures,  including  his  wagon  and 
harness,  were  worth,  and  would  invoice,  at  cost  prices,  an 
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amount  over  f  5,000,  but  when  asked  to  invoice  the  same 
he  refused,  assigning  as  a  reason  that  the  stock  had  a  short 
time  before  been  invoiced  and  appraised,  and  that  he  knew, 
from  the  previous  appraisement,  and  from  the  amount  that 
had  been  since  added  to  the  stock,  that  it  was  worth,  includ- 
ing fixtures,  wagon  and  hiarness,  over  $6,000,  all  of  which  rep- 
resentations were  false ;  that  the  defendants  were  induced 
by  the  plaintiff  to  believe  said  statements ;  and,  further  to 
induce  the  defendants  to  enter  into  the  contract  with  the 
plaintiff,  the  latter  represented  to  the  former  that  he  was 
doing  an  annual  business  amounting  to  $60,000,  which  was 
false.  Whereupon  the  defendants  purchased  the  stock  of 
groceries,  including  the  fixtures,  wagon  and  harness,  and 
paid  the  plaintiff  thereon  $2,000,  and  executed  to  him  their 
notes,  as  follows :  one  for  $1,000,  payable  in  sixty  days,  one 
for  a  like  sum,  payable  in  ninety  days,  and  one  for  $900, 
payable  in  one  hundred  and  twenty  days;  that  all  of  the 
notes  have  been  paid,  except  a  balance  of  about  $650  on 
the  last  note,  which  is  the  note  sued  on ;  that  the  stock  of 
groceries,  fixtures,  wagon  and  harness,  instead  of  being 
worth  $5,000,  as  represented  by  the  plaintiff^  were  not  worth 
at  the  time  to  exceed  $2,500,  which  was  well  known  to  the 
plaintiff  and  to  Hdrn^  and  was  concealed  from  the  defend- 
ants; that  as  soon  as  they,  the  defendants,  fully  discovered 
the  extent  of  the  fraud,  and  the  means  by  which  it  could  be 
established,  they  refused,  and  still  refuse,  to  pay  any  more 
on  the  note.  Wherefore  they  say,  that  by  reason  of  the 
fraud,  covin  and  deceit  practiced  upon  them  by  the  plain- 
tiff, in  the  sale  of  the  stock  of  groceries,  fixtures,  &o.,  for 
which  the  notes  were  given,  they  were  damaged  in  the  sum 
of  $2,500 ;  and  they  offer  to  set  off  against  the  amount  un- 
paid on  the  notes  an  amount  equal  thereto,  and  they  claim 
judgment  for  the  balance. 

2.  The  same  as  the  first,  except  in  its  conclusion,  wMdi 
is  as  follows :  ^'  Hence,  they  say  that  the  note  sued  on  was 
obtained  from  the  defendants  through  the  fraud,  covin  and 
deceit  of  the  plaintiff,  and  is  without  any  consideration 
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whatever,  and  they  claim  judgment  against  the  plaintiff  for 
the  amount  of  money  paid  to  him,  through  his  fraud,  over 
and  above  the  real  value  of  the  property." 

8.  That  the  note  sued  on  was  executed  and  delivered 
without  any  consideration  whatever. 

The  defendant  Daniel  H.  Prunk  answered  the  attach- 
ment as  follows :  "  That  he  admits  the  execution  of  the 
note  referred  to  in  said  affidavit,  but  denies  any  indebted- 
ness thereon ;  and  he  expressly  denies  that  he,  at  any  time 
prior  to  the  making  of  the  affidavit  by  the  plaintiff,  had 
disposed  of  any  of  his  property,  or  that  he  was  then  dis- 
posing of  his  property,  or  ever  has  since  done  so,  with  the 
fraudulent  intent  to  cheat  or  delay  his  creditors." 

The  plaintiff  replied  to  the  second  and  third  paragraphs 
of  the  answer  to  the  complaint  by  the  general  denial. 

Trial  by  juiy;  finding  for  the  plaintiff,  including  the 
issue  on  the  attachment;  motion  for  a  new  trial  overruled, 
and  judgment  for  the  amount  found  by  the  jury,  and  for  a 
sale  of  the  property  attached.  It  is  proper  to  say  that  there 
was  no  judgment  against  Mrs.  Prunk.  A  bill  of  exceptions 
contains  the  evidence.  There  is  a  conflict  in  the  testimony 
on  the  merits.  There  is  evidence  tending  to  establish  the 
defense  to  the  action.  Bo  far  as  the  attachment  is  con- 
cerned there  is  no  conflict.  The  appellant,  Prunk,  is  a  prac- 
ticing physician.  His  object  in  the  purchase  of  the  stock 
of  groceries  was  to  put  in  business  his  brother-in-law, 
Frank  E.  Smith,  who  had  no  capital,  but  had  some  expe- 
rience in  trade.  The  capital  was  furnished  by  Prunk  and 
Ramsey.  Smith  got  a  share  of  the  profits  for  his  services. 
The  business  was  at  first  conducted  under  the  firm  name  of 
^' Smith  ^  Pamsey,*  Prunk  being  a  partner.  After  the  lapse 
of  some  months,  Prunk  bought  out  Ramsey,  and  then 
the  business  was  conducted  under  the  name  of  "Jl  E.  Smith 
^  CoJ^  Prunk  remained  a  partner  in  the  business  from  the 
time  of  the  purchase.  lie  never  parted  with  any  portion 
of  his  interest  in  the  stock,  but  purchased  that  of  Ramsey. 
Prunk,  in  1863,  and  in  1865,  purchased  some  real  estate. 
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worth  some  five  or  six  thousand  dollars,  and  took  the  am- 
veyances  to  his  wife.  He  was  not  at  the  time  indebted  to 
any  one.  He  was  connected  with  the  United  States  army, 
and  sent  the  money  homo  to  his  wife,  to  be  invested  in  real 
estate  in  her  name.  WiUiams  knew,  when  he  sold  his  stock 
of  groceries  to  Prunk  and  Ramsey^  that  the  real  estate  was 
in  the  name  of  Prunk's  wife,  and  for  this  reason  he  had  her 
to  sign  the  notes.  There  is  nothing  in  this  evidence  winch 
tends  to  sustain  the  proceedings  in  attachment. 

At  the  request  of  ^e  plaintiff,  the  court  charged  the  joiy 
that  ^'  if  it  appears  from  the  evidence  that  all  of  the  real 
estate  which  the  defendant  Prunk  owned  had  been  pre* 
viously  conveyed  to  his  wife,  and  that  all  the  remmning 
property  of  Prunk  was  the  store  he  had  bought  of  WilUamSj 
and  that  immediately  after  the  purchase  of  the  store  he 
caused  it  to  be  put  in  the  name  of  his  brother*in-law,  Smith. 
and  continued,  up  to  the  time  of  the  attachment,  to  keep 
it  in  Smith's  name,  these  are  circumstances  which  the  jury 
may  consider  in  determining  the  question  whether  Firunl: 
made  a  transfer  of  his  property  for  the  purpose  of  defraud- 
ing his  creditors. 

''  If  Pmnk  did,  before  the  suing  out  of  the  attachment^  dis- 
pose of  or  transfer  his  property,  or  any  part  thereof,  subject 
to  execution,  or  procure  it  to  be  put  in  the  name  of  anoflier 
person,  with  the  intent  to  cheat,  hinder  or  delay  his  credi* 
tors,  you  will  find  for  the  plaintiff,  upon  the  issue  made  upon 
the  attachment.  If  the  intent  was  only  to  hinder  or  em- 
barrass, it  is  enough,  though  there  may  not  have  been  any 
intent  ultimately  to  avoid  or  defeat  the  collection  of  the 
note. 

^^A  man  is  presumed  to  contemplate  the  natural,  ordinary 
and  reasonable  results  of  his  acts,  and  in  this  case  before 
vou,  the  defendant  Prunk  must  be  held  to  this  rule.  His 
statement,  under  oath,  that  he  did  not  intend  any  fraud,  is 
to  be  judged  in  connection  with  his  acts." 

A  bill  of  exceptions  informs  us  that  ^^to  the  giving  of 
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theso  charges  the  defendant,  by  counsel,  at  the  time  ob- 
jected and  excepted." 

The  defendants,  at  the  proper  time,  asked  the  court  to 
charge  the  jury,  that  *'if  the  defendant  Prunky  in  good 
faith,  procured  his  wife  to  sign  the  note  sued  on,  as  his 
surety,  which  was  accepted  by  the  plaintiff",  the  fact  that  she 
19  not  in  law  liable  on  the  note,  is  not  evidence  of  fraud  on 
the  part  of  the  defendants."'  The  court  refused  so  to  charge, 
and  the  defendants  excepted." 

Prunk  had  the  right  to  invest  money  ii\  real  estate  in  hia 
wife's  name,  at  a  time  when  he  was  free  from  debt.  And 
how  such  an  act  could  be  legally  set  down  to  his  discredit, 
18  difficult  to  conceive.  The  instructions  of  the  court  were 
calculated  to,  and  doubtless,  did  mislead  the  jurj'. 

The  fact  that  the  business  was  done  in  the  firm  name  of 
*'  Smith  ^  Ramsey"  and  after  Ramsey  sold  out  in  the  name 
of  "  F.  JE.  Smith  ^  Co.j  did  not  tend  to  show  either  a  fraud- 
ulent sale  or  transfer  of  any  portion  of  the  stock  by  Prunk. 
Williams  knew,  from  the  beginning  of  the  transaction,  that. 
Smith  was  connected  with  the  purchase ;  a  part  of  the  nego- 
tiations were  conducted  by  him. 

The  jury  ought  to  have  been  plainly  told  that  the  pur- 
chases of  the  real  estate  in  1863  and  in  1865,  in  the  wife's 
name,  should  not  be  considered  in  determining  the  issue  in 
the  attachment  proceeding.  ^The  instruction  asked  ought 
to  have  been  given. 

The  jury,  on  the  motion  of  the  plaintiff*,  were  instructed 
that  ^'  in  relation  to  any  right  growing  out  of  the  conduct 
of  J7om,  it  must,  to  entitle  the  defendants  to  any  reduction 
in  the  contract  price,  have  been  shown  to  your  satisfaction 
that  Honiy  by  reason  of  some  promise  of  WiUiam^j  acted 
fraudulently,  by  inducing  the  defendants  to  give  a  larger 
sum  for  the  things  bought  than  they  would  otherwise  have 
done,  and  that  it  was  done  through  the  confidence  they  re- 
posed in  him. 

Also  that  '^  if,  after  the  sale  was  made,  the  defendants  pn>*- 
Vol.  XXVm.— 84 
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fess  soon  to  have  discovered  that  false  representations  had 
been  made  to  them,  touching  the  amount  of  the  stock  of  gro- 
ceries, or  that  a  deceit  had  been  practiced  by  a  serreptitions 
employment  of  Horn  by  the  plaintiff,  and  notwithstanding 
this  continued  afterwards  to  make  payments,  they  cannot 
recover  any  of  the  money  thus  paid,  and  it  is  a  circam- 
stance  which  you  may  consider  as  tending  to  repel  the  idea 
tiiat  any  fraud  had  been  practiced ; "  to  which  the  defend- 
•  ants  objected  and  excepted. 

The  giving  of  these  instructions  is  one  of  the  grounds  as- 
signed for  a  new  trial.  We  think  the  instructions  are  erro* 
neous. 

It  was  not  necessary  that  HorrCs  acts  should  have  been  the 
result  of  "  some  promise  of  Williams  J*  If  WiUiamSj  know- 
ing that  there  existed  a  confidential  relation  between  lYunk 
and  HorUj  sought  in  any  manner  to  use  that  relation  for  his 
benefit,  and  for  that  purpose  fraudulently  confederated  with 
jBom,  then  WiUiams  would  be  chargeable  with  the  fraudu- 
lent acts  of  the  former,  done  in  furtherance  of  the  common 
purpose. 

The  payment  of  money  after  the  discovery  of  the  fraud, 
will  not  prevent  its  being  recovered  back.  Such  payment 
may,  under  some  circumstances,  be  considered  by  the  Jury 
on  the  question  of  fraud.  An  action  will  lie  for  the  deceit 
A  trader  may,  to  save  his  credit,  elect  to  pay  the  purchase 
money  and  resort  to  his  action  for  the  deceit.  It  is  compe- 
tent for  the  defendant  to  show  under  what  circumstances 
the  money  was  paid. 

The  first  paragraph  of  the  answer  was  not  replied  to. 
The  defendants  made  this  one  of  the  grounds  of  their  mo- 
tion for  a  new  trial;  they  also  moved  for  a  judgment 
notwithstanding  the  verdict,  and  in  arrest  of  judgment. 

The  first  and  second  paragraphs  of  the  answer  are  sub- 
stantially the  same.  The  defendants  can  tak^  no  benefit 
resulting  from  such  a  repetition  in  pleading.  In  this  there 
was  no  harm  to  the  defendants.  They  had  the  benefit  of 
their  defense  under  the  issues  as  made.    The  court  below 
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erred,  however,  in  overruling  the  motion  for  a  new  trial,  for 
the  reasons  given  in  this  opinion. 

Tho  judgment  is  reversed,  with  costs,  and  the  oanee  re- 
manded,  with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

W.  Morrow^  R.  Jtf.  Goodwin  and  W.  Hi  Hay^  for  appel- 
lants. 

A.  G.  Porkr^  B.  JBxxnison  and  IT.  P.  Fishbaek^  for  appel- 
lee. 


Hats  v.  Htods. 

FaAoncB.-— An  Applieaiion  for  leare  to  withdraw  s  reply)  for  tlit  purpose 
of  entering  %  motion  to  strike  out  parts  of  the  answer,  was  held  to  be  sd* 
dressed  to  the  dtseretion  of  the  Qoart,  and  the  aotion  thereon  not  anb^ 
Jeet  to  roTiew  on  appeal,  because  the  substantial  rights  of  the  parties 
could  not  be  aifected  by  the  decision. 

Adxissiovs  or  Covitsel. — Eymxircx.— On  a  former  trial,  the  plaintiffs 
counsel  had  admitted  certain  things  to  be  true,  but  before  the  seoond  triid 
began,  ga^e  aotiee  that  said  facts  would  not  again  be  admitted.  The  de» 
fondant's  counsel  hating  again  offered  the  admission,  ol^ection  was  made, 
and  proof  offered  that  the  admission  had  been  made  by  the  attorney  with- 
out the  knowledge  of  his  client,  and  for  the  purposes  of  the  former  trii^ 
only,  to  saTC  time. 

Hdd^  that  the  admission  could  not  be  giTon  in  eridenee. 

DsF08iTioirs.-^BDSR  SumsssiMCk-^The  deposition  of  the  same  witness 
hating  been  taken  in  a  cause  twice  on  behalf  of  the  defendant,  the  plain- 
tiff afterwards  moted  the  court  to  suppress  "  depositions  herein  taken  on 
the  part  of  the  defendant,"  and  the  motion  was  sustained*  Che  4nt  depo> 
aition  being  offered  in  etidenoe,  the  plaintiff  ol^eeted,  en  the  gnmnd  that 
it  had  been  sappressed. 

EM^  that  the  order  of  the  court  was  too  indefinite  to  indicate  any  partacn* 
lar  deposition,  and  was  therefore  insufficient  to  Justify  the  esdnsioii  of 
any. 


I  28  531 

141  001 

1 143  466 
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144  471 
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EviDiNcr. — ^The  declaration  of  the  holder  of  a  bill  of  exchange  that  it  had 
not  been  paid,  cannot  be  given  in  evidence  bj  his  assignee  against  fha 
other  parties  liable  on  the  bill,  to  proTO  the  fact  of  sneh  non-pa jment. 

larsTBVonoNS. — ^The  instructions  of  the  court  to  the  jary  should  be  pertiiMiii 
to  the  case  as  made  bj  the  evidence. 

APPEAL  from  the  Fulnam  Circuit  Court. 

Frazeb,  C.  J. — ^This  case  was  here  before,  and  is  reported 
in  25  Ind.  81.  Upon  being  again  tried  below,  a  general 
verdict  for  the  defendant  resulted,  followed  bj  a  judgment 
thereon,  and  the  plaintiff  now  appeals. 

1.  The  first  step  of  the  appellant  in  the  court  below,  af- 
ter the  cause  was  remanded,  was  to  apply  for  leave  to  with- 
draw his  reply,  with  a  view  to  moving  to  strike  out  parts  of 
the  fourth  paragraph  of  the  answer  which  alleged  that  a 
portion  of  the  consideration  received  from  the  Bank  of  Gos- 
port  J  in  discounting  the  bills,  was  the  notes  of  individuals  in 
the  similitude  of  bank  notes,  &c.  Leave  was  refused,  and 
this  is  assigned  for  error.  This  motion  was  supported  by 
the  plaintiff's  affidavit,  showing  that  when  the  issues  were 
made  up,  such  individual  notes  were  held  by  this  court  to 
be  illegal ;  while  now  they  are  held  to  be  legal  The  refer- 
ences in  the  affidavit  are,  doubtless,  to  Brovm  v.  KiUiarij  11 
Ind.  449,  and  James*  Adm'r  v.  Rogers^  23  Ind.  451,  and  so  it  is 
stated  in  the  briefs.  We  have  not  regarded  those  cases  as  in 
conflict.  The  questions  were  altogether  different^  and  each 
finds  its  solution  in  principles  not  at  all  applicable  to  the 
other.  But  aside  from  this,  it  was  altogether  in  the  discre- 
tion of  the  court  below  to  grant  or  refuse  the  motion  as  it 
thought  fit,  and  as  its  action  either  way  could  not  deprive 
either  party  of  any  substantial  right  upon  the  merits,  we 
are  not  of  opinion  that  the  ruling  in  question  is  subject  to 
review  here. 

2.  Upon  the  previous  trial  of  the  cause,  it  appeared  by 
a  bill  of  exceptions  then  filed,  that  the  plaintiff  admitted 
"  that  Citizens*  Bank  bills,  Wampkr's  checks,  Hays  ^  Alex- 
ander's checks,  and  Alexander  ^  WHUams^s  checks,  were  un- 
authorised, illegal  currency."  Before  the  last  trial  began,  the 
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plaintiff  notified  the  defendant  that  this  admission  would 
not  again  be  made.  The  defendant  proposed  to  read  the 
admission  in  evidence,  from  the  bill  of  exceptions,  and  the 
plaintiff  objected,  showing  by  proof  that  it  was  made 
by  counsel  in  the  plaintiff's  absence,  and  without  his 
knowledge  or  authority,  for  the  mere  purposes  of  that  trial, 
to  save  time.  The  court  overruled  the  objection  and  admit- 
ted the  evidence.  The  appellant  insists  that  this  was  error, 
and  such  is  our  opinion.  We  may  suppose  that  counsel 
may  bind  a  client  by  an  admission,  and  that  in  the  given 
case  the  admission  cannot  afterwards  be  retracted  by  the 
client.  Such  admission  may  be  general,  for  all  the  purposes 
of  the  case,  or  it  may  be  limited  to  a  special  occasion,  as  a 
particular  trial,  as  in  Wheat  v.  Bagsdale^  27  Ind.  191.  A 
bill  of  exceptions  containing  the  evidence,  where  the  ad- 
mission was  of  a  fact,  need  only  show  that  the  fact  was  ad- 
mitted, without  showing  whetlier  the  admission  was  con- 
fined to  the  purposes  of  that  particular  trial  or  not.  It  was 
60  here.  Then  that  question  was  open  to  proof,  and  when 
it  appeared,  as  in  this  case,  that  the  admission  was  limited 
to  the  trial  then  pending,  merely  to  save  time,  and  that  the 
client  had  no  knowledge  of  the  admission,  and  never  ex- 
pressly authorized  it,  and  when  the  opposite  party  was  put 
on.his  guard  by  timely  notice  that  the  fact  would  not  again 
be  admitted,  it  seems  to  us  that  it  was  error  to  allow  the 
evidence  of  the  previous  concession  to  go  to  the  jury.  It 
would,  as  a  rule,  tend  to  defeat  rather  than  promote  justice; 
would  discourage  the  making  of  concessions  upon  nisipritis 
trials,  as  to  facts  not  deemed  necessary  to  contest,  and 
thereby  protract  them,  and  render  them  m6re  expensive 
and  vexatious ;  and  all  this  would  be  compensated  by  no 
good  results  whatever. 

3.  The  deposition  of  William  D.  Alexander  was  admitted 
in  evidence  over  the  appellant's  objection.  The  appellant 
claims  that  it  had  been  suppressed.  The  deposition  was 
taken  on  the  29th  of  October^  1860.  When  it  was  filed,  does 
not  appear.    An  agreement  of  counsel  to  publish  <^  the  dep- 
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osition  of  William  D.  Alexander'^  was  filed  FAruary  ISth, 
1861.  A  deposition  of  the  same  witness  was  subsequently 
taken,  which  was  filed  and  published  on  the  14th  of  May^ 
1861,  on  which  day  the  following  order  was  made :  ''  Come 
now  the  parties  by  their  attorneys  aforesaid,  and  .now  by 
agreement'  of  parties  the  depositions  herein  are  filed  and 
published,  and  said  plaintiiF  now  moves  to  8upi>re8s  the  dep- 
ositions herein  taken  on  the  part  of  the  defendant;  and  the 
court  being  duly  advised  in  the  premises  sustains  ssdd  mo- 
tion, to  which  ruling  of  the  court  the  defendant  excepts.^ 
It  appeared,  also,  that  the  deposition  of  October  29thy  1860, 
was  used  in  evidenoe  by  the  defendant  on  the  former  trial 
without  objection,  and  without  any  agreement  that  it  nught 
be  read.  We  think  that  the  deposition  was  properly  ad- 
mitted. The  order  suppressing  depositions  did  not  poiport 
to  suppress  all  the  depositions  ti^en  on  behalf  of  the  de- 
fendant ;  indeed,  we  regard  it  as  too  indefinite  to  indicate 
any  particular  deposition,  and  therefore  insufficient  of  itself 
to  have  justified  the  exclusion  of  any. 

4.  Evidence  went  to  the  jury,  over  the  appellant's  objec- 
tion, showing  that  the  defendant  had  a  contract  with  WUr 
liam  D.  Alexander^  president  of  the  bank  which  discounted 
and  held  the  bills  sued  on  uutil  after  their  maturity,  to  de- 
liver to  AUxandety  who  was  also  a  pork  dealer,  a  quantify 
of  fat  hogs  at  LouisvilUy  Kentucky ^  about  the  time  the  bills 
matured.  This  was  offered  in  connection  with  other  evi- 
dence tending  to  prove  the  actual  delivery  of  the  hogs, 
amounting  in  price  to  more  than  the  bills,  and  that  in  con- 
sideration thereof  Alexander  agreed  to  pay  aud  did  pay  the 
bills.  •  That  this  evidence  was  properly  admitted,  in  view 
of  the  other  evidence  alluded  to,  is,  we  think,  too  plain  for 
discussion. 

5.  During  the  progress  of  the  trial,  the  court  refused  to 
allow  this  question  to  be  answered  by  a  witness:  ^^  Whilst 

WiRiam  2).  Alexander  was  acting  and  conferring  as  the 
president  of  the  Bank  of  Gosportf  with  you  as  cashier  of  that 
bank,  in  reference  to  the  business  of  such  bank,  what  did  he 
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say  was  the  state  of  the  accounts  between  himself  and  -th/e 
bank,  if  anything? "  We  know  of  no  rule  of  law  which 
would  have  justified  the  court  in  permitting  the  question  to 
be  answered.  The  appellant  argues  that  the  declarations 
of  Alexander^  under  the  circumstances  stated  in  the  inter- 
rogatory, were  the  declarations  of  the  bank  and  therefore 
its  admissions,  and  that  the  answer  of  the  witness  might 
have  tended  to  prove  that  the  bills  had  not  been  paid. 
But  we  do  not  suppose  that  the  declarations  of  the  holder 
of  a  bill  of  exchange  that  it  remained  unpaid,  can  be  put  in 
evidence  by  his  assignee,  against  the  maker,  indorser  or  ac- 
ceptor, to  prove  that  it  had  not  been  paid.  The  law  is 
plainly  the  other  way. 

The  evidence  showed  that  all  the  bills  sued  on  were  dis- 
counted at  the  Bank  of  Gosport.  As  to  one  of  them,  there 
was  no  question  concerning  the  consideration.  As  to  the 
others,  it  is  clear  that  some  indefinite  part  of  the  considera- 
tion was  paid  in  the  worthless  and  unauthorized  issues  of 
pretended  banks,  which  never  had  any  legal  exist- 
ence, and  of  which  "the  Bank  of  Gosport  was  the  pro- 
lific parent.  About  f  250  had  been  paid  on  one  of  the 
bills  by  the  return  of  that  much  of  the  paper  which  had 
been  received  upon  it  from  the  bank,  but  no  credit  was 
given  the  defendant  therefor.  The  defendant  sold  hogs  tp 
William  D.  Alexander^  who  was  president  of  the  bank,  and 
who  WAS,  in  consideration  thereof,  to  pay  the  bills,  and  he 
testified  positively  that  he  did  pay  similar  bills  to  the  bank 
for  the  defendant,  as  he  had  agreed  to  do.  These  were 
the  only  bills  held  by  the  bank  against  the  defendant,  ex- 
cept some  which  the  defendant  had  himself  paid.  Alex- 
ander did  chiefly  all  the  business  of  the  bank,  receiving  and 
paying  out  money.  When  called  upon  by  the  defendant,  at 
the  bank,  to  deliver  up  the  bills,  he  repeatedly  stated  that 
they  were  fully  paid,  but  did  not  surrender  them,  giviog 
various  reasons,  mainly,  the  want  of  time  to  settle  with 
the  defendant.  He  would,  after  having  paid  the  bills,  stilj 
individually  owe  the  defendant  about  $1,600  on  the  hoga. 
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Finally,  he  said  he  could  not  sarrender  them  because  thej 
had  been  abstracted  from  the  bank.  They  were,  after  ma- 
turity, indorsed  by  L.  M.  Hays^  the  cashier,  to  the  plaintiff, 
to  secure  the  latter,  and  the  cashier  and  another,  upon  a 
liability  as  sureties  of  the  bank  to  one  AquiUa  Jones^  for 
deposits  made  by  the  latter  in  the  bank.  It  did  not  appear 
that  this  was  done  with  Alexander's  knowledge.  Hays,  the 
cashier,  testified  that  the  bills  were  never  paid  to  the  bank 
to  his  knowledge.  Another  cashier,  who  came  into  office 
after  the  bills  went  into  the  plaintiff's  hands,  testified  to 
the  same  effect.  There  was  also  evidence  tending  to  show 
that  the  defendant  did  not,  for  some  time  after  the  plaintiff 
received  the  bills,  dispute  his  liability  or  claim  that  they 
were  paid.  This  was  however  contradicted  to  some  ex- 
tent. It  appeared,  also,  that  Alexander  and  Hays  had  a 
private  drawer  in  the  bank,  and  that  two  of  the  bills  were, 
in  fact,  discounted  with  their  funds,  though  the  defendant 
had  no  knowledge  of  this,  and  supposed  he  was  dealing 
with  the  bank.  These  two  bills  were  passed  to  the  bank 
before  maturity. 

The  jury  were  instructed,  upon  the  appellee's  motion, 
as  follows : 

1.  Payment  may  bo  made  in  anything  or  article  which 
the  party  to  whom  the  claim  or  debt  is  due  is  willing  to  re- 
ceive in  payment. 

2.  Payment  may  be  made  to  an  agent  as  well  as  to  the 
principal  debtor,  when  the  authority  of  the  agent  goes  to 
the  extent  of  collecting  and  receiving  the  payment. 

3.  If  you  should  find  that  WUliam  D.  Alexander  was 
president  of  the  ^anA:  of  Gosport;  that  said  bank  dis- 
counted and  held  these  bills  at  their  maturity,  and  that 
Alexander  had  the  authority  to  receive  and  settle  such  bills, 
and  that  the  defendant,  at  or  after  their  maturity,  paid  said 
bills  to  Alexander  as  president,  then  you  must  find  for  de- 
fendant. And  a  payment  made  by  Alexander  for  de- 
fendant to  the  bank  would  operate  in  the  same  manner, 
under  the  same  circumstances.'' 
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This  was  wrong.  We  need  not  decide  whether  a  bank 
can  receive  hogs,  or  anything  but  money,  in  payment  of 
bills  held  by  it  in  the  course  of  its  business.  There  was  no 
shadow  of  evidence  tending  to  show  that  anything  but 
money  had  been  paid.  The  hog  transaction,  it  was  not 
questioned  by  the  evidence,  was  with  Alexander  in  his 
private  capacity  as  a  pork-dealer,  and  not  as .  president  of 
the  bank;  and  there  was  therefore  nothing  in  the  case  to 
call  for  an  instruction  that  payment  could  be  made  in  any 
article  which  the  creditor  was  willing  to  receive  as  payment, 
and  it  could  only  tend  to  lead  the  jury  to  confound  the 
private  hog  transaction  between  the  defendant  and  Alex- 
andcTy  with  the  transactions  between  the  defendant  and  the 
bank,  throxxgh  Alexancler,  acting  as  its  president.  Instruc- 
tions should  be  pertinent  to  the  case.  Juries  are  apt  to 
assume,  and  are  justified  in  assuming,  that  they  are  applica- 
ble. This  could  only  be  so  upon  the  ground  that  Alexander^ 
acting  as  a  pork-dealer,  was  doing  business  for  the  bank, 
and  unless  the  jury  utterly  disregarded  the  instruction,  it 
could  scarcely  fail  to  mislead  them. 

The  following  instruction  was  also  prayed  by  the  ap- 
pellee, and  given : 

4.  If  you  should  find  from  the  evidence,  that  William  D. 
Alexander  was  president  of  the  Bank  of  Gosport ;  that  the 
said  bank  discounted  and  held  these  bills  of  defendant,  on 
which  this  suit  is  brought,  at  their  maturity,  and  that  said 
Alexander  was  held  out  as  having,  or  had  any  authorily 
to  receive  and  settle  such  bills,  and  that  the  defendant,  at 
the  maturity  of  the  bills,  or  at  any  time  after  their  maturi- 
ty, while  said  Alexander  acted  as  president  and  agent  of 
the  bank,  paid  said  bills  to  Alexander^  as  such  president, 
then  you  must  find  for  defendant. 

This,  also,  though  good  law,  was  calculated  to  mislead. 
There  was  no  evidence  that  the  bills  had  been  discharged 
by  payment  to  Alexander.  It  could  only  be  applicable  to 
the  case  upon  the  theorjt  that  the  hog  transaction  was  with 
the  bank.    It  tended  therefore  to  induce  the  jury  to  con- 


28    538 
140    421 


588  SUPREME  COURT  OF  INDIANA. 

^ 

Board  of  Cora,  of  Lawrence  Countj  e.  Board  of  Com.  of  Floyd  County. 

found  Alexander's  private  transactions  with  his  official  acts, 
when  the  case  demanded  that  the  two  characters  should  be 
carefully  distinguished  and  kept  separate. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Elliott,  J.,  was  absent. 

J*.  E.  McDonald^  A.  X.  Boache^  2).  SheekSj  S.  If.  Busldrk^ 
J.  S.  BroadweU  and  J.  M.  Hanna^  for  appellant. 

W.  J2.  Harrison  and  W.  S.  Shirley j  for  appellee. 


Board  of  CoMJOSSiaKEBs  of  Lawkencb  County  v.  Thb 

BOABJ)  OF  CoilMISfilOKBBS  OF  FlOYB  CoUKTY. 


CsAHes  07  VxNUK. — Costs  ot  iv  GanfiiiAL  C^iss. — Sections  OS  and  100 
of  the  R.  8. 1848,  (p.  1002)  which  proyide  that  the  county  from  which 
a  change  of  venue  is  taken,  in  a  criminal  case,  shall  pay  to  the  county 
to  which  it  is  taken  the  expenses  of  the  trial,  are  continued  in  force  by 
•sction  172  of  the  criminal  practice^  act  of  1862. 

APPEAL  from  the  Lawrence  Circuit  Court. 

E1J1IOT7,  J. — ^The  ease  presented  hy  the  record  is  this: 
Benjamin  Newland  was  indicted  in  tW  Lawrence  Circuit 
Court  for  the  crime  of  murder,  alleged  to  have  been  com- 
mitted at  said  county.  On  the  application  of  the  accused,  a 
change  of  venue,  on  account  of  the  prejudice  and  excitemeut 
against  him  in  Laivrence  county,  was  granted  hy  the  court, 
and  the  cause  sent  to  the  Floyd  Circuit  Court  for  trial.  It 
was  accordingly  tried  in  FU^d  county.  Subsequently,  a 
detailed  bill  of  the  expenses  of  said  trial,  chai^eable  to  the 
Qounty,  taxed  and  certified  by  tbs  Judge  of  the  Fkyd 
CSrouit  Court,  was  presented  in  the  ni^me  of  the  'QqbjA  of 
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Commissioners  o£  Floyd  county,  to  the  Board  of  Commis- 
sioners of  Laxormee  county ,  as  a  claim  against  the  latter 
county ;  but  they  refused  to  allow  the  same.  From  which 
refusal  an  appeal  was  taken  to  the  Circuit  Court,  where  u 
judgment  was  rendered  against  the  Board  of  Commis^on- 
ers  of  Lawrence  county  for  the  amount  of  the  claim,  from 
which  they  appeal  to  this  court. 

The  only  question  in  the  record  is,  was  Lawrenoe  county 
liable  to  pay  the  expenses  of  the  trial  of  said  cause  in  the 
Floyd  Circuit  Court? 

It  is  conceded  that  neither  the  revision  of  1852,  nor  any 
subsequent  act  contains  any  provision  whatever  as  to 
whether  the  expenses  of  such  a  trial  shall  be  borne  by  the 
county  where  the  ofiense  is  alleged  to  have  been  committed 
and  the  prosecution  is  instituted,  or  by  that  to  which  the 
venue  is  changed  and  where  the  trial  is  had. 

Sections  99  and  100  of  chapter  £4,  of  the  code  of  1848, 
(p.  1002)  are  as  follows:  ^'Sec.  99.  In  all  changes  of  venue 
under  the  provisions  of  this  article,  the  county  from  which 
the  change  was  taken  shall  be  liable  for  the  expenses  and 
charges  of  removing,  delivering  and  keeping  the  prisoner, 
the  per  diem  allowance  of  the  associate  judges,  and  ex* 
penses  of  the  jury  trying  the  cause,  the  necessary  expenses 
incurred  by  or  on  account  of  the  officers  attending  such 
trial,  and  of  the  whole  panel  of  jurors  in  attendance 
during  the  time  of  such  trial,  and  all  other  expenses  neces- 
sary and  consequent  upon  such  change  of  venue  and  the 
trial  of  such  defendant. 

*<  Sec.  100.  ^Jl  costa  and  charges  specified  in  the  last 
preceding  section,  or  coming  justly  and  equitably  within 
its  provisions,  shall  be  audited  and  allowed  by  the  court 
trying  any  such  cause ;  but  where  specific  fees  are  allowed 
by  law  for  any  duty  or  service,  no  more  or  other  costs  shall 
be  allowed  therefor  than  could  be  legally  taxed  in  the 
court  from  which  such  change  was  taken." 

In  the  revision  of  1852,  the  act  in  relation  to  pleadings 
and  practice  in  criminal  cases  contains  the  following  section : 


640  SUPREME  COURT  OP  IimiANA. 

Board  of  Com.  of  Lawrence  County  v.  Board  of  Com.  of  Floyd  Coanty. 

^'  Sec.  172.  All  laws  inconBiBteDt  with  the  provisionB  of 
this  act  are  hereby  repealed.  The  laws  and  usages  of  this 
State^  relative  to  pleading  and  practice  in  criminal  action^ 
not  inconsistent  herewith,  as  far  as  the  same  may  operate 
in  aid  hereof,  or  to  supply  any  omitted  case,  are  hereby 
continued  in  force."    2  O.  &  H.  428. 

It  is  insisted  by  the  appellee's  counsel  that  this  sectioD 
continues  in  force  sections  99  and  100  of  the  fifty-fourth 
chapter  of  the  code  of  1843,  copied  above,  as  an  omission 
in  the  code  of  1852.  It  was  so  held  by  the  Circuit  Court, 
and  we  are  inclined  to  adopt  the  same  view  of  the  question. 
It  seems  eminently  proper  that  some  definite  provision 
should  exist  by  statute  for  the  payment  of  the  expenses  in- 
cident to  such  trials,  on  change  of  venue.  This  is  done  by 
the  sections  referred  to  in  the  code  of  1843,  but  is  omitted 
in  the  code  of  1852. 

Provisions  for  a  change  of  venue  of  causes  from  one 
county  to  another,  relate  to  the  subject  of  practice  in  such 
cases.  They  are  found  in  that  connection  in  our  present 
code,  and  also  in  the  code  of  1843.  The  incidental  ex- 
penses of  the  trial  on  such  change  are  but  an  incident  of 
the  change  itself,  and  a  provision  for  their  payment,  properly 
forms  a  part  of  the  same  subject,  viz:  the  practice  in  sudi 
cases;  and  would  be  properly  provided  for  under  that 
head. 

The  statute  requires  all  criminal  prosecutions  to  be  com- 
menced and  prosecuted  in  the  county  where  the  offense  is 
committed,  and  the  rule  established  by  the  sections  referred 
to  in  the  code  of  1843,  is,  that  each  county  shall  bear  the 
incidental  expenses  of  the  trial  of  all  such  prosecutions 
commenced  therein;  which  seems  to  be  in  consonance  with 
reason  and  justice.  It  is  in  no  wise  inconsistent  with  aoy- 
tliing  in  the  act  regulating  criminal  pleadings  and  practice, 
in  the  code  of  1852 ;  but  on  the  contrary,  it  would,  it  seems 
to  us,  operate  in  aid  thereof.  We  therefore  hold  that  sections 
99  and  100,  chapter  54,  of  the  code  of  1843,  are  continued 
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m  force  by  section  172  of  the  criminal  practice  act  in  the 
revision  of  1852. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed, 
with  costs. 

Fbazsr,  C.  J.J  dissented. 

A.  B.  Carldon,  P.  A.  Parks,  G.  Putnam  and  G.  W.  Fried- 
ley,  for  appellant. 

G.  V.  Howk  and  R.  M.  War,  for  appellee. 
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A. 

ABATEMENT. 

See  PucADUto,  16,  17,  20,  21,  26. 

ABSTRACT. 

The  court  declined  to  examine 
an  assignment  of  error  on  the 
oYcrruling  of  a  motion  for  a 
continuance,  because  the  abstract 
of  the  appellant  was  not  sufficient 
to  present  the  question.  DooUy  t. 
Martin 189 

ACCIDENT. 

Does  not  excuse  performance  of  (ncard. 
See  ABBitBATioir  Axa>  AWabd^  1. 

ACCORD  AND  BATISP ACTION. 

1.  Payment  op  a  Lssseb  Sum. — The 
release  of  a  fixed  and  ascertained 
debt  is  not  of  itself  a  sufficient 
consideration  to  support  an  accord 
and  satisfaction  of  an  ascertained 
debt  for  a  larger  sum.  Stone  y. 
Levftnan 07 

2.  Thk  Patmbnt  or  a  Less  Sum 
than  the  amount  due,  is  not  a  good 
accord  and  satisfaction  when  there 
is  no  dispute  as  to  the  amount  due, 
and  the  debtor  is  solvent.  MatkeVe 
AdmW  ▼.  Spitler'e  AdmCr 488 

ACTION. 

Moneif  had  and  reeevoed.      See  Eti* 

DSNCE,  2. 

DitmUeal  of.    See  Pbactzcb,  17. 

ADMIRALTY. 
Btatb  Laws. — The  proTisions  of  the 
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code  tot  the  enforcement  of  liens 
upon  boats  and  other  water-craft, 
1  G.  &  ^.  801,  are,  under  the  rul- 
ing in  The  Bine  v.  Trevor,  4  Wal- 
lace 655,  TOid.  The  jurisdiction 
of  the  national  courts  over  this 
Bul^ect  is  in  that  case  held  to  be 
exclusive,  and  this  court  yields  to 
the  authority  of  that  case.  BdUard 
et  al,  V.  WilUhire  et  al 841 

AUMONY. 

See  Dxtobcb,  2,  8,  5. 

AMENDMENT. 

Of  Record.    See  Recobx>,  8. 
OfLawe.  See  Constitvtiokal  ILaw,  1. 

.    APPEAL. 

1.  Final  Judovsnt. — An  order  set-, 
ting  aside  a  sale  in  a  proceeding 
for  the  partition  of  land  is  a  final 
judgment,  from  which  an  appeal 
will  lie.  Hollett  et  oL  v.  Bimns  et 
al., 61 

2.  Statute  or  Limitations. — Under 
the  code,  persons  under  legal  disa- 
bilities may  appeal  from  a  judg- 
ment against  them  at  any  time 
within  three  years  after  the  disa- 
bility is  removed.  Hawkine  et  al, 
V.  Hawking  AdnCr  et  al 66 

8.  Same. — Where  the  statute  of  lim- 
itations has  run  against  some  of 
the  appellants,  the  Supreme  Court 
may  strike  their  names  from  the 
record,  and  proceed  to  determine 
the  appeal  as  to  those  not  bar- 
red  .Ihid. 

4.  FAiLimE  TO  Sbkd  vp  Tbaxtscbipt. 
The  failure  of  a  justice  to  send  up 
a  transcript  on  an  appeal  taken 
firom  a  judgment  before  him  does 
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not  deprire  the  party  of  his  ap- 
peal or  furnish  any  ground  for 
dismissing  tho  appeal.  Gumherts 
T.  The  Adams  Ezprest  Co 181 

5.  Lost  Appeal  Bond. — That  an 
appeal  bond  has  been  lost  is  no 
ground  for  dismissing  an  appeal, 
but  tho  party  appealing  may,  on 
proper  motion,  be  required  to  sup- 
ply a  new  bond IbiaL 

C.  Appeal  Bond. — The  filing  of  an 
appeal  bond  is  not  necessary  to  an 
appeal  to  the  Supreme  Court.  Burt 
et  HZ.  T.  HctUmger 2l4 

7.  Appeal— -Effect  of. — The  only 
effect  of  an  appeal  to  tho  Supreme 
Court  is  to  stay  execution  on 
the  judgment.  In  all  other  re- 
spects, Uie  judgment,  until  an- 
nulled or  rcTcrsed,  is  binding  upon 
the  parties  as  to  any  question  di- 
rectly decided.  Burton  et  al,  ▼. 
.Bttr^on. 342 

8.  Cities. — Precepts. — Where  a  pre- 
cept, issued  for  the  collection  of  an 
assessment  for  ^  street  improve- 
ment, is  abandoned  by  the  city  be- 
fore sale,  and  upon  a  new  order 
of  the  common  council  a  second 
precept  Issues  for  the  same  assess- 
ment, the  time  within  which  an  ap- 
peal may  be  taken  is  to  be  com- 
puted from  the  time  of  giving  notice 
under  the  second  precept.  Hal- 
ettady.  The  City  of  Attica 878 

0.  Donations. — Appeal  from  Or- 
der OF  County  Board. — ^An  ap- 
peal will  lie  from  an  order  of  the 
county  board  donating  money  to 
aid  in  the  construction  of  a  rail- 
road. Fordyct  v.  The  Board  of 
Commutionera  qf  Montgomery  Cour^ 
iy 454 

10.  Same. — Affidavit. — An  affida- 
vit showing  that  tho  person  taking 
the  appeal  is  a  resident  tax-payer 
of  tho  county,  was  held  to  be  suffi- 
cient to  authorize  the  appeal  ...Titcf. 

11.  Appeal  after  Payment. — The' 
payment  of  a  judgment  is  not  a 
waiver  of  the  right  of  appeal. 
ArmetT,  Chapptl 469 

12.  Judgment  Against  Rail- 
road.— An  appeal  having  been 
prayed  from  a  judgment  against  a 
railroad  company  for  killing  catp- 
tic,  thirty  days  time  was  given  to 

.  file  a  bond.  Subsequently,  a  mo- 
tion was  made  by  the  plaintiff  for 


a  writ  requiring  a  condactor  of  the 
company  to  answer  as  to  fands 
in  his  hands.  Pending  this  mo- 
tion, an  appeal  bond  was  fitcd 
and  afterwards  the  writ  waa  is- 
sued. 
Held,  that  the  issuing  of  the  writ 
was  erroneoos.  IndUmapoliM  and 
VinevmaH  JL  It,  Co.  T.  Kibby.  479 

APPEAL  BONB. 

See  Appeal,  6,  6. 

ARBITRATION  AND  AWARD. 

1.  Award. — Wmerb  Aocidkkt  Ex- 
cuses.— Suit  by  A  against  B  and 
his  surety,  upon  an  arbitration 
bond.  The  award  provided  that  B 
should  re-convey  to  A  certain  real 
estate,  and  that  on  a  future  day 
fixed  he  should  deliver  to  A,  In 
good  w6rking  order,  a  steam-saw 
mill  situated  on  the  land  so  to  be 
re-conveyed.  The  breach  assigned 
was  that  the  boiler  of  the  mill  had 
exploded  before  the  surrender 
thereof  to  A,  to  the  damage  of  the 
plaintiff,  &o. 

Heldy  that  the  explosion  of  the  boiler, 
though  accidental,  did  not  dis- 
charge B  f^om  his  obligation  to  do- 
liver  the  mill  in  good  order.  Wood 
V.  Longetal 814 

2.  Submission. — Fraud. — A  party 
may,  by  a  submission  to  arbitration, 
waive  his  right  to  a  trial  in  tha 
court  having  jurisdiction  of  the 
matter  in  dispute,  but  if  the  sub- 
mission be  procured  by  fraud,  the 
award  is  not  binding.  iStce  v. 
LoomtM  et  al 899 

3.  Same. — A  and  B,  by  a  written 
agreement,  submitted  certain  mat- 
ters of  difference  to  arbitration. 
The  agreement  provided  that  A 
should  execute  a  note,  with  surety, 
payable  to  B,  for  $300,  which 
should  be  placed  in  the  hands  of 
the  arbitrators,  and  that  B  should 
deposit  a  note  signed  by  **B.  |> 
Cb.,"  payable  to  A,  for  a  like 
amount.  If  the  awaid  was  for  less 
than  $800,  the  difference  was  to  be 
credited  on  the  note  of  the  losing 
party,  and  both  notes  were  then  to 
be  delivered  by  the  arbitrators  to 
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the  preTailing  party.  The  award 
was  in  faTor  of  B,  for  more  Uian 
the  amount  of  A's  note,  and  the 
notes,  wero  delivered  to  B,  in  pur- 
suance of  the  agreement.  In  a  suit 
by  A  upon  an  account  which  was 

.  included  in  the  submission,  B  an- 
swered setting  up  the  submission 
and  award.  Reply,  that  the  sub- 
mission was  procured  by  the  fraud 
of  B,  in  this:  that  B,  who  was  in- 
solvent^ represented  that  his  broth- 
er, who  was  solvent,  was  a  partner 
with  him  in  the  firm  of  B,  i  Co., 
and  that  A  was  thereby  induced  to 
consent  to  the  submission,  &c.; 
that  said  representation  was  false, 
and  that  B  was  the  only  member 
of  the  firm  of  B.^COf  &c. 

ileUI,  that  the  facts  stated  in  the  re- 
ply were  sufficient  to  avoid  the 
award Ibid 

ARGUMENT  OF  COUNSBL. 

See  Pbacticx,  18. 

ASSAULT  AND  BATTERY. 

With  intent  to  commit  a  felony,  Ste 
CsiMiNAL  Law,  9. 

ATTACHMENT. 

1.  Motion  to  Quash. — Motion  to 
quash  a  writ  of  attachment  levied 
upon  real  estate,  because  the  re- 
turn thereto,  though  it  showed  that 
the  officer  did  not  find  any  per- 
sonal property,  did  not  disclose 
that  search  had  been  made  for 
such  property. 

ffeld,  that  even  were  it  granted  that 
the  return  was  insufficient,  the 
motion  would  not  lie.  Dickemheeis 
et  al.  y.  Kaufman  etal 251 

2.  AtFiDAYiT. — In  an  affidavit  for 
an  attachment,  on  the  ground  that 
the  defendant  has  left  the  State, 
&C.,  with  the  intent  to  defraud  his 
creditors,  it  is  not  necessary  to  al- 
lege that  the  defendant  has  been 
absent  more  than  one  year,  or  that 
an  attempt  has  been  made  to  con- 
ceal his  absence.  That  the  defend- 
ant has  not  been  so  absent,  &c..  Is 
matter  of  defense.  FranUt  y.  Wen' 
del  etal 891 

8.  EsTUEN  or  Wkit. — Where  prop- 

Vol.  XXVin.— ?6 


erty  seized  by  the  sheriff  in  attach- 
ment is  replevied  from  him,  he  may 
retain  the  writ  of  attachment  un- 
til the  return  of  the  goods,  so  that 
he  can  proceed  with  its  execution. 
Levi  V.   Darling 400 

4.  Boi^D. — Approval  of. — The  issu- 
ing of  a  writ  of  attachment  upon 
the  filing  of  a  bond  with  the  clerk, 
is  a  sufficient  approval  or  the 
bond Ibid. 

6.  Affidavit. —  Frauu. — Complaint 
by  A  against  B  and  wife  upon  a 
promissory  note.    An  attachment 
was  also  sued  out  against  B,  upon 
an  affidavit  showing  that  he  bad 
disposed  of  his  property,  and  was 
disposing  of  it,  with  the  fraudulent 
intent  of  cheating,  hindering  and 
delay iug  his  creditors.    B  answer- 
ed to  the  attachment  by  a  general 
denial,  and  to  the  complaint  tliat 
the  note  sued  on  was  given  for  a 
part  of  the  price  of  a  grocery  store 
purchased  by  him  of  A ;  that  de- 
fendant was  ignorant  of  the  value 
of  such  property,  and  procured  Xh» 
services  of  one  C,  who  was  familiar 
therewith,  to  counsel  and  aid  him 
in  the  purchase ;  that  A,  knowing 
said  facts,  confederated  with  C  to 
defraud  the  defendant,  and  paid  C 
money  to  induce  him  to  represent 
said  property  to  be  of  a  greater 
value  than  it  really  was ;  that  both  * 
A  and' C  fraudulently  represented 
said  stock    to    be    worth  $5,000, 
when  in  fact  it  was  worth  only 
$2,500 ;  that  B,  being  ignorant  of 
said  fraud,  purchased  said  stock,, 
and  had  paid  all  the  price  except 
the  sum  of  $G00,  sued  for  herein, 
&c.     The  evidence  showed  that  af- 
ter the  purchase,  the  store  was  for 
a  time  carried  on  in  the  name  of  S- 
and  R,  the  former  being  a  brother- 
in-law  of  B,  for  whose  benefit  the 
purchase  had  been  made,  an^  who 
received  a  share  of  the  profits,  and 
R  being  a  partner  in  the  purchase 
at  the  first.    Afterwards,  B  bought 
R  out,  and  the  business  was  then 
carried  on,  up  to  the  time  of  the- 
attachment,  under  the  name  of  8- 
&  Co ,  B  being  all  the  while  a  part- 
ner. There  was  also  evidence  tend- 
ing to  show  that  some  years  before,. 
B,  not  being  then  in  debt  to  any 
one,  had  purchased  some  real  es* 
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Uie,  ft&d  cauB«d  H  to  be  eonveyed 
Co  his  wife,  and  at  the  time  of  the 
flftle  of  the  fitook  this  fact  was 
known  to  A,  who^  for  better  secu- 
rity, caused  her  name  also  to  be 
signed  to  the  notes,  under  the  im- 
pression that  such  signature  would 
bind  her  property.  There  was  no 
other  evidence  of  any  transfer  by 
B  of  his  property. 
Btldj  that  the  evidence  did  not  sus- 
tain the  attachment  Prvnk  et  al. 
V.  WiUiama 628 

ATTORNEYS. 

1.  '  PBOCBXDIirGS    TO     DiSBAB. — ^PrO- 

oeedings  to  disbar  an  attorney  are 
regulated  by  the  statute,  ( 2  6.  & 
H.,  i  780,  p.  380)  and  though  an  at- 
torney may  have  been  guilty  of  a 
oontcmpt  which  would  have  Justi- 
fied the  imposition  of  a  fine  or  im- 
prisonment^ the  court  cannot  dis- 
bar him  for  such  oifense  by  a  sum- 
mary order.    Ex  Parte  Smith    47 

2.  Duties  op  Attokneyb.  —  Con- 
tempt OF  ConAT. — It  is  the  duty 
of  an  attorney  to  refirain  from 
abusive  language,  and  to  maintain 
a  respectful  bearing, towards  the 
court)  and  the  court  has  power  to 
protect  itself  against  any  violation 
of  these  duties.  Redman  t.  The 
State 205 

8.  Same. — On  the  trial  of  a  criminal 
cause,  one  of  defendant's  counsel 
having  asked,  in  the  cross-exami- 
nation of.  a  witness,  a  question 
which  the  judge  deemed  improper, 
he  so  informed  the  counsel,  who 
replied :  *'  This  is  a  cross-exami- 
nation, and  if  we  cannot  examine 
our  witness  he  can  stand  aside.'' 
The  court  regarded  the  language 
as  offensive,  and  when  the  next 
witness  came  to  be  cross-examined, 
directed  another  one  of  the  defend- 
ant's counsel  to  conduct  the  cross- 
examination,  which  he  declined  to 
■  do,  and  insisted  that  the  first  coun- 
sel should  bo  allowed  to  do  so, 
which  the  court  refused  to  permit. 

ffeld,  that  the  fiB4Sts  jtistified  the  ac- 
tion of  the  court... Ibid 

4.  Argument  of  Cottrsel. — Time. — 
Where  an  exception  was  taken  to 
an  order  of  the  court  limiting  the 
argument  to  a  certain  time,  and  it 


did  not  appear  thai  die  linui  vaa 
unreasonable,  or  that  the  coansel 
asked  or  desired  a  longer  time,  U 
was  held  that  there  was  no  er- 
ror    Ibid 

6.  CONTEACT. — A  and  B  wereconw 
peting  candidates  for  tlie  office  of 
county  auditor,  and  A  was  declared 
duly  elected  by  the  board  of  can- 
Tassers.  C,  an  elector,  then  insti- 
tuted a  proceeding  under  the  stat- 
ute to  contest  the  election,  and  D, 
an  attorney,  appeared  and  render- 
ed professional  aid  on  the  side  of 
G,  at  the  triaL  D  afterwards  sued 
B  for  the  value  of  these  services, 
and  the  court  instructed  the  jury 
that  if  B  knew  that  the  proceeding 
had  been  instituted,  and  permitted 
it  to  proceed  irithout  objection^  or 
without  disavowing  any  interest 
therein,  he  was  liable  to  D. 

Held,  that  the  instruction  was  erro- 
neous.   HereUb  v.  Jfon.........  354 


BAILMENT. 

LXABTLITT    OF    BoBBOWKB. — Soit   lor 

the  value  of  a  horse.  Answo^ 
that  the  horse  was  borrowed  to  go 
to  a  certain  plfice  and  return,  and 
that  while  defendant  was  on  Ida 
way,  and  without  any  fanlt  er 
negligence  on  his  part,  lie  was  met 
by  some  caxalry  soldiem  of  the 
Umted  Siata,  who  forcibly  took 
said  horse  from  him,  &c. 
Held,  that  the  answer  was  good. 
WatkiM  V.  RoberU 167 

BANKa 

1.  Fexe  Baihcb. — ^BzrmACiDv  of 
Chaxtsb. — When  a  bank  oif^aa- 
ised  under  the  general  bankiov 
law  of  1852  (1  R.  8. 152)  faUed  to 
conform  to  the  reipiirements  of  the 
amended  law  of  1855,  and  haTing 
before  failed  to  redeem  Hs  circa- 
lating  notes  in  coin,  did  not  after- 
wards resume  payment,  it  ceasedy 
under  the  latter  law,  to  have  any 
corporate  existence.  But  nndtf 
section  6  of  the  general  law  r^ 
specting  corporations  (1  G.  ft  H. 
269,)  iu  corporate  existence  was 
continued  for  three  years^  fiv  tin 
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SnrpQise  only  of  winding  np  its 
usiness.    Qmwell,  President  ^f  (he 
Bank   of    ConnerevUlej    y.    Patti- 

9on « 509 

2.  Same  . — Extiitguishmemt  of 
CiJkiics  UNCOLLECTin). — No  appli- 
OftiioR  haying  been  made  to  the 
Cirouii  Court  for  the  appointment 
of  ft  reoeiyer,  and  an  extension  of 
tho  time  for  oollecting  the  debts 
duo  the  bank,  such  debts  are,  at 
tho  oxpiration  of  said  three  years, 
totally  extinguished Ibid, 

BASTARDT. 

1.        PaOMISSORT      NOTB. GONBID- 

BRATtON  OF.-^Suit  upon  a  prom- 
issory note.  Answer,  1.  That  the 
BOto  was  giyen  for  tho  purpose  of 
proearjng  the  release  of  the  infant 
son  of  defendant  from  an  illegal 
arrest  on  a  oharge  of  bastardy, 
which  the  plaintiff  had  preferred 
against  him.  2.  That  the  note  was 
giyen  upon  the  promise  of  the 
plaintiff  to  enter  of  record  an  ad- 
mission that  suitable  proyision  had 
been  made  for  the  support  of  said 
bastard  child,  and  that  plaintiff 
had  wholly  neglected  and  refused 
to  do  so,  ia. 

Held,  that  the  first  answer  was  bad 
for  not  showing  in  what  the  alleged 
illegality  of  the  arrest  consisted. 

Ueldj  also,  that  the  second  answer 
was  bad  for  not  ayerring  that  the 
promise  to  enter  of  record  an  ad- 
mission that  proyision  had  been 
made  for  the  child  was  the  only 
consideration  for  the  note.  Oar- 
rioit'e  JSx'r.  y.  Abbott 9 

2.  Cbedibilitt  of  Witniss. — ^In  a 
bastardy  prosecution  on  behalf  of 
the  State,  for  the  support  of  the 
child,  the  defendant^  being  liable 
to  bo  charged  with  such  support, 
IB  directly  interested  in  the  result, 
while  the  relatrix  has  no  such  in- 
terest, and  these  facts  must  be  con- 
sidered by  the  Jury  in  weighing 
their  testimony.  Dailjf  y.  TJie  State 
tx  rtl.  Courtney 286 

8.  GoifFBOMisB  or  Pbosecutioh. — 
CoBsiBBBATiON.-^-Sait  to  recoyer 
money  paid  to  compromise  a  prose- 
eation  for  bastardy,  on  the  ground 
that  the  prosecuting  witness  was 
net  pregnant,  and  Siat  the  proea* 


eution  was  fraudulent  It  ap- 
peared from  the  eyidence  that  the 
prosecution  was  instituted  in  good 
faith,  and  that  at  the  time  tbere 
was  reason  to  belieye  that  the 
prosecuting  witness  was  pregnant, 
though  it  preyed  not  to  bo  so. 

Held,  that  the  settlement  of  the  pros- 
ecution was  a  good  consideration 
for  the  payment  of  tho  money,  and 
that  it  could  not  be  recoyered  back. 
Thompson  y.   Nelson 431 

4»  Marriage  Comtract. — That  the 
plaintiff  had  fraudulently  con- 
cealed the  (act  that  she  had 
been  dcliyered  of  a  bastard  child 
was  held  to  be  a  good  defense  to  an 
action  for  a  breach  of  promise  of 
marriage.     Bell  y.  Eaton 468 

BIGAMY. 

See  Criminal  Law,  6. 

BILL  OF  EXCEPTIONS. 

1 .  A  MEND  MBNT  ov. — In  a  suit  to  se^ 
aside  a  sheriff's  sale,  the  bill  of 
exceptions  which  purported  to  eon- 
tain  '^all  the  eyidence  giyen  upon 
the  trial,"  failed  to  show  that  any 
eyidence  was  introduced  to  proye 
that  any  leyy  upon,  or  sale  of  the 
property  had  oyer  been  made  by 
the  sheriff,  or  any  deed  executed 
to  defendants. 

Held,  that  the  want  of  proof  was 
fatal  to  the  relief  prayed  for. 

Held,  also,  that  the  bill  of  exceptions 
could  not  be  amended  by  tho  court 
below  on  parol  testimony  alone,  so 
as  to  embrace  such  testimony. 
Courts  cannot  amend  their  records 
at  a  subsequent  term,  except  "in  a 
fact  which  appears  to  be  the  mis- 
prision or  neglect  of  the  clerk," 
unless  there  is  something  in  the 
record  to  amend  by.  Hamilton  et 
al,  y.  Burehetux 283 

2.  Time  or  Filing. — ^The  statutory 
rule,  that  the  time  within  which 
an  act  is  to  be  done,  &o.,  shall  be 
computed  by  excluding  tho  first 
day  and  including  the  last,  applies 
to  the  filing  of  bills  of  exceptions. 
The  State  ex  rel  McCoy  y. 
Thorn 806 

BILLS  OF  EXCHANGE. 
See  PROMTiiMwr  Ifontfl. 

1.     PRB6BNTKBirT.-*-PBXAX>XNO. — ^Ib 
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a  suit  against  the  drawer  of  a  bill 
of  exohangOi  the  complaint  alleged 
that  the  bill  was  "duly  presented 
for  payment  at  the  place  where 
payable,  and  payment  thereof  re- 
fused." 

Held^  on  demurrer,  that  the  aver- 
ment was  insufficient,  for  not 
showing  that  the  presentment 
was  at  the  time  of  the  maturity  of 
the  bill.  Harbizon  t.  TU  Bank  of 
the  State  of  Indiana, 183 

2.  Innocent  Holdir. — In  a  suit 
by  an  indorser  upon  a  bill  of  ex- 
change, which  is  shown  to  have 
been  procured  by  fraud,  it  is  in- 
cumbent upon  the  plaintiff  to 
prore  that  he  is  a  bona  fide  holder 
of  the  bill  for  yalue Ibid, 

.      BONDS. 

Appeal  Band.    See  Appeal,  5,  6 
0/   Tawnthip   Tnutee.     See  Office 

AND  OFnOEftS,  1. 

0/  County.    See  County  Coumis- 

SIOHEBS,  1. 

BOBBOWEIL 
Liability  </.    See  Bailment. 

BOUNTIES. 

1.  HiLiTAET  BoaNTiES. — The  fact 
that  one  township  of  a  county  had 
filled  its  military  quota  did  not  re- 
lieve the  citizens  of  that  township 
from  liability  to  pay  taxes  to  meet 
appropriations  made  by  the  county 
board  for  bounties.  Board  of  Com- 
mietioneref  ^c,  t.  Brown....,,  161 

2.  Relief  to  SoLpiEss'  Families. — 
The  distribution  of  the  revenue 
collected  under  the  act  of  March  4, 
1865,  to  the  families  of  soldiers 
entitled  thereto,  was  not  a  matter 
of  discretion,  but  of  duty,  on  the 
part  of  the  commissioners  and 
township  trustees.  Board  of  Com- 
nUeeioners  of  Floyd  County  v. 
Love... 198 

8.  Same. — ^This  obligation  was  con- 
tinued by  the  act  of  December^  1865, 
up  to  the  third  Monday  of  March^ 
1866 Ibid, 

BURDEN  OF  THE  ISSUE. 

8u  PtAGTXOl,  42. 


CASES    OVERRULED,    DOUBTED 
OR  EXPLAINED. 

1.  Part  IBS. — Upon  the  qQeation 
whether  one  for  whoso  benefit  a 
contract  is  made,  thoagh  not  a 
party  to  the  contract,  can  sue  in 
his  own  name,  Saetman  t.  Mameey, 
8  Ind.  419,  is  said  to  be  in  oppoai- 
tion  to  Bird  y.  Lanius^  7  uX.  615. 
Croes  ▼.  Trueedale ^.  44 

2.  Exceptions. — N  ew  Tkiax. — ^The 
case  of  Borne  et  aL  t.  Williams^  2S 
Ind.  87,  in  which  it  was  held  that 
a  motion  for  a  new  trial  for  error 
of  law  in  giTing  or  refusing  in- 
structions should  point  out  the  par- 
ticular instructions  excepted  to, 
OTcrruled.  Dawwn  t.  CoJfmeM 
et  al 220 

8»  Pleas  in  Abatement. — The  cases 
in  which  it  has  been  held  that 
pleas  in  abatement  could  not  be  filed 
with  pleas  in  bar,  and  that  after 
issue  Joined  upon  a  plea  in  abate- 
ment and  found  for  the  plaintill^ 
the  defendant  might  plead  oTer  to 
the  merits,  OTcrruled.  Thompson  t. 
Greenwood 827 

4.  Amendmbst  of  Laws. — ^The  case 
of  Langdon  t.  AppUgate,  6  Ind. 
827,  and  the  decisions  following 
that  case,  in  which  it  was  held 
that  in  amending  a  law,  the  origi- 
nal section  must  be  set  out  in  full, 
overruled.  Greeneasile  SouUrnn 
Turnpike  Co.  t.  The  Stale  ex  reL 
Mcdot 882 

5.  Usuby. — ^Salb  on  CREnrr. — 
Crawford  r.  Johnson^  11  Ind.  258^ 
and  Borum  t.  Fouts,  15  id,  60;  said 
not  to  be  good  law,  except  upon 
the  assumption  that  in  those  cases 
the  contracts  of  sale  were  com- 
pleted, and  a  subsequent  forbear- 
ance given  at  an  illegal  rate  of  in- 
terest. NewkirkT.  Burton  etal,  485 

CEMETERIEa. 

1.  PowEB  or  CnTEB  Oyer. — ^The  an- 
thorities  of  a  city  have  no  power 
to  prohibit  the  establishment  of 
cemeteries  or  burying  grounds  out- 
side of  the  city  limits,  nor  hsTO 
they  any  oontrol  over  them  when 
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80  eBtabllshed.    Begem  et  al.  y.  The 
OUy  of  Anderson ^    79 

2.  Same.— Statute  Construed. — 
The  last  clause  of  the  fifth  subdi- 
vision of  section  84,  (Acts  1865, 
Spec.  Sess.  p.  15,)  which  gives  to 
the  common  council  the  power  "  to 
prohibit  interments  except  in  cem- 
eteries heretofore  established  by 
law,"  can  only  relate  to  interments 
within  the  corporate  limits... /6t(^. 

3.  NUISANCE^ — A  cemetery  is  not  of 
itself  a  nuisance,  and  the  naked 
ayerment  that  it  is  such,  in  a  com- 
plaint to  enjoin  its  establishment, 
is  not  sufficient.  The  facts  which 
make  it  such  must  be  averred.  Ibid. 

CHILD. 

See  Pabent  and  Child. 
Injury  to,  by  Railroad,    See  Rail- 
roads, 13,  14,  16. 

CIRCUIT  COURTS. 

1.  Criminal  Circuit  Courts  — ^The 
decision  in  the  case  of  Combs  y. 
The  State,  26  Ind.  98,  affirming  the 
constitutionality  of  the  law  pro- 
viding for  the  organisation  of  Crim- 
inal Circuit  Courts,  approved.  An- 
derson y.   The  State 22 

2.  Contempt  of  Court. — The  Cir- 
cuit Courts  are  authorized  by  stat- 
ute to  punish  contempts  of  their 
authority  or  process  by  fine  and 
imprisonment.    Mx  parte  Smith.  47 

3.  Same. — And  without  the  statute, 
the  power  of  the  court  to  protect 
its  dignity  and  authority  by  pun 
ishing  contempts  is  inherent,  neces- 
sary and   incidental Ibid. 

4.  Appointment  of  Judos  — When 
a  judge  of  the  Circuit  Court  is 
disqualified  to  sit  in  a  cause  by 
reason  of  his  kinship  to  the  parties, 
and  an  attorney  is  appointed  to 
try  the  cause,  it  must  appear  that 
he  was  '^mutually  agreed  upon  by 
the  litigants."  An  appointment 
by  the  judge  without  such  agree- 
ment is  void.  Barnes  v.  The 
State 82 

6.  Same. — An  attorney  holding  a 
court  under  such  an  appointment 
is  not  a  judge  de  facta,  and  all  his 
acts  are  without  authority Ibid, 

6.    JuDOB  Pro  Tim. — A  judge  called 


to  preside,  under  the  act  of  1865, 
at  the  trial  of  a  cause,  jn  the  place 
of  another  judge  who  is  disquali- 
fied, derives  his  power  from  the 
statute,  and  not  from  the  notice 
giyen  to  him  by  the  disqualified 
judge.  The  object  of  the  notice  is 
simply  to  secure  the  attendance  of 
a  competent  judge,  and  the  notice 
is  not  part  of  the  record.  Bemja- 
min  et  aL  v.  The  EvansvUUf  India- 
napolisy  j^e.,  B.  R.  Co 416 

CITIES. 

1.  Cembtebies. — The  authorities  of 
a  city  have  no  power  to  prohibit 
the  establishment  of  cemeteries 
outside  of  the  city  limits,  nor  haye 
they  any  control  oyer  them  when 
so  established.  Begein  et  al.  v.  The 
City  of  Anderson 79 

2.  Same. — Statutb  Construed. — 
The  last  clause  of  the  fifth  subdi- 
vision of  section  84,  (Acts  1865, 
Spec.  Sess.  p.  15,)  which  gives  to 
the  common  council  the  power  *Ho 
prohibit  interments  except  in  cem- 
eteries heretofore  established  by 
law,*'  can  only  relate  to  interments 
within  the  corporate  limiiB. „Ibid. 

8.      COUNCILMEV. — ^TbRM  OF  OfFICB. 

Under  the  act  for  the  incorpora- 
tion of  cities,  approved  March  9, 
1857,  one  elected  to  fill  a  vacancy 
in  the  office  of  councilman  is  en- 
titled to  hold  the  office  during  the 
unexpired  term  of  his  predecessor. 
The  State  ex  ret.  Benton  v.    The 

Mayor,   j'c,  of  Laporie 248 

4.  Appeal.  —  Precepts.  —  Where  a 
precept)  issued  for  the  collection 
of  an  assessment  for  a  street  im- 
provement, is  abandoned  by  the 
city  before  sale,  and  upon  a  new 
order  of  the  common  council  a 
second  precept  issues  for  the  same 
assessment)  the  time  within  which 
an  appeal  may  be  taken  is  to  be 
computed  from  the  time  of  giving 
notice  under  the  second  precept. 
Balsteady.  The  City  qf  Attica.  878 

COMMON  CARRIERS. 

See  Railroads,  29,  80,  81. 

COMMON  LAW. 

The  common  law  of  Bngland,  and 


550 


INDEX. 


aeU  of  Pftrliameni  of  a  general 
nature  in  aid  thereof,  prior  to  the 
fourth  year  of  James  I,  are,  no 
Btatulo  eontrayening,  in  force  in 
Indiana  when  applicable,  but  when 
inapplicable,  the  courts  will  modify 
to  suit  the  requirements  of  our 
condition.  Dawion  t.  Coffnutn  et 
Ml 220 

COMPOSITION. 

See  CoHTBACT,  28. 

CONDITIONAL  SALE. 
See  CoNTBACT,  8. 

CONSIDERATION. 

0/  promise  to  anewer  ike  debt  of  oa- 
other  need  not  be  ezpreeeed  in  writ- 
ing.   See  FnAUDS,  Statutk  of,  2. 

0/  Premium  Noiee,   See  iNsunAirOB,  8. 

Qnnpromiee  of  evit  good  consideration 
to  support  promise.  See  CoMTaACT, 
10. 

CONSTITUTIONAL  LAW. 

1.  AMKNDifSHT  or  Laws — SecUou 
21  of  article  4  of  the  constitution 
of  Indiana,  which  proyides  that 
**no  act  shall  ever  be  reyised  or 
amended  by  a  mere  reference  to  its 
title,  but  the  act  reyised  or  section 
amended  shall  be  set  forth  and 
published  at  full  length,"  does  not 
require  that  the  old  act  or  section 
shall  be  set  out  at  length,  but  only 
that  the  reyised  or  amended  act 
shall  be  complete  in  itself.  The 
Greencasile,  4*^.,  Turnpike  Co.  y. 
The  StaU  ex  rtl.  Maloi 882 

2.  Samk. — Cases  Oyebbuled  — 
Langdon  y.  Applegate,  5  Ind.  827, 
and  the  decisions  following  that 
case,  in  which  a  contrary  doctrine 
is  held,  are  oycrruled Jbid. 

8.  Flakk  Roads. — Time  ov  Com* 
PLETiOK.— The  fifth  secUon  of  the 
act  of  February  28th,  1855,  (1  G.  & 
H.  487,)  giying  to  plank,  mac- 
adamized, &c.,  road  companies  ten 
years,  instead  of  four,  to  complete 
their  roads,  is  constitutional,  not 
as  an  amendment  of  the  act  of 
1852,  but  as  an  independent  pro- 
yision **  ••••..... i&idL 


CONTEMPT  OF  COBBT. 

1.  PowBB  TO  PnriBH. — The  Girenil 
Courts  are  authorised  by  statute  to 
punish  contempts  of  their  author- 
ity or  process  by  fine  or  imprison- 
ment.   £z  parte  Smith 47 

2.  Same. — And  without  the  Biatntc, 
the  power  of  tJio  eeurt  to  protect 
its  dignity  and  authority  by  pun- 
ishing eon  tempts  is  inherent,  neces- 
sary and  incidental lUd. 

8.  AnoBiTETs.  —  Pbocexdiiios  to 
DiSBAB.— Proceedings  to  disbar  an 
attorney  are  regulated  by  the  stat- 
ute, (2  G.  k  H.  }  780,  p.  880,)  and 
though  an  attorney  may  haye  been 
gnilty  of  a  contempt  which  would 
haye  justified  the  imposition  of  a 
fine  or  imprisonment,  the  conrt 
cannot  disbar  him  for  such  offense 
by  a  summary  order Ibid. 

4.  Duties  or  Attobnbts. — It  is  the 
duty  of  attorneys  to  refrain  from 
abusiye  langeage  and  to  maintain 
a  respectful  bearing  towards  the 
court,  and  the  court  has  power  to 
protect  itself  against  any  yiolation 
of  these  duties.  Bedman  ▼.  The 
StaU 205 

5.  Sakb. — On  the  trial  of  a  crim- 
inal cause,  one  of  drfendant's 
counsel  haying  asked,  in  tha  cross- 
examination  of  a  witness,  a  ques- 
tion which  the  judge  deemed  im- 
proper, he  so  informed  the  counsel, 
who  replied:  ''This  is  a  cross- 
examination,  and  if  we  cannot  ex- 
amine our  witness  he  can  stand 
aside."  The  court  regarded  the 
language  as  offensiye,  and  when 
the  next  witness  came  to  be  cross- 
examined,  directed  another  one  of 
the  defendant's  eounsel  to  oonduct 
the  cross-examination,  which  he 
declined  to  do,  and  insisted  that 
the  first  counsel  should  be  allowed 
to  do  so,  which  the  court  refused 
to  permit. 

Held^  that  the  facts  justified  the  ac- 
tion of  the  court ^ Ibid. 

CONTINUANCR 

I.  AB8XST  WiTirssB.— An  'Bpplica- 
tion  for  the  continnanee  af  a  crim- 
inal cause  on  account  of  the  ab- 
sence of  a  witness  who  vsa  Jointly 
indieted  with  tha  defendaBV  •^^ 
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Wfts  under  bondt  to  a]^>ear  for 
triikl,  wftaheld  toba  InBufficientbe- 
oayse  it  did  not  show  that  any 
•abpnaa  had  been  taken  out  for 
the  witneasy  and  did  not  negatiye 
Oie  idea  that  the  prosecution 
against  the  witness  had  been  eon- 
tinned  to  a  future  day.    Anderson 

T.    The  Siaie 22 

2.  Ebbob  im  Gramtino. — A  judg- 
ment will  not  bo  reversed  for  an 
error  of  the  court  below  in  grant- 
ing a  continuance.  Maun  t.  Wil- 
MM 296 

CONTRACT. 

See  FeausSy  Statuti  or,  8. 

1.  Contract. — Parties. — A,  as  ad- 
ministrator of  an  estate,  brought 
suit  against  B  to  recover  certain 
personal  property  alleged  to  be- 
long to  the  intestate.  Pending  the 
suit,  a  compromise  was  effected,  bj 
which  B  agreed  in  writing,  in  con- 
sideration of  the  dismissal  of  the 
suit  and  the  relinquishment  by  A 
of  all  claim  to  the  property,  that 
he  would  pay  all  valid  claims 
against  the  estate.  A  thereupon 
dismissed  the  suit  and  resigned  the 
administration.  Suit  by  C  upon 
the  agreement,  alleging  that  he 
held  a  valid  claim  against  the  es- 
tate, &o. 

Held,  that  C  might  maintain  an  ac- 
tion upon  the  agreement.  Cro$e  v. 
TrueedaU 44 

2.  Voluntary  Patmknt. — A  being 
indebted  to  the  estate  of  B,  of  which 
C  was  the  administrator,  paid  to 
the  widow  of  B,  upon  C's  written 
order,  a  portion  of  the  amount  of 
the  debt.  Subsequently,  A  paid  to 
C  the  whole  debt,  ihi^  credit  for  the 
amount  paid  to  the  widow  not  be- 
ing allowed,  because  the  order 
could  not  be  found,  and  the  admin- 
istrator then  agreed  that  if  the  or- 
der was  found  it  should  be  allowed 
as  a  credit  on  a  note  owing  by  A, 
jr.,  to  the  estate.  After  the  final 
settlement  of  B's  estate,  and  after 
Uft  death  of  O,  A  filed  a  claim 
against  C's  estate  for  the  amount 
paid  to  the  widow  of  B,  alleging 
these  facts,  and  that  the  order  had 
not  been  found  untU  after  the  set- 


tlement of  the  eatati^  and  thai  no 
credit  had  been, allowed  therefior. 

HM^  that  this  was  a  case  of  the  vol- 
untary paytaient  of  money,  without 
any  mistake  of  law  or  fact. 

Held,  also,  that  tho  facts  did  not  sup- 
port A's  claim  to  recover  the 
amount  from  C's  estate.  YTooi- 
hum'e  Adm'r  v.  Stoui 77 

8.  MsuBBR  ow  Family. — Liabilxtt 
FOR  Board. — Where  one  who  is 
nearly  related  to  another  by  blood 
or  marriage,  lives  with  the  latter 
as  a  member  of  the  family,  there 
can  be  no  recovery  for  board,  &c., 
unless  there  be  an  express  con- 
tract, or  such  facts  as  raise  an  im- 
plied contract.  King'e  Adm'r  v. 
KeUy 89 

4.  Judokent. — Pbomiss  t6  Satis- 
rr. — Tea  suit  upon  a  judgment, 
the  defendant  answered  that  the 
judgment  had  been  obtained  by 
fraud,  in  the  defendant's  absence, 
and  that  defendant,  when  he  be- 
came aware  of  tho  judgment,  and 
within  the  time  allowed  by  law, 
was  about  to  commence  proceed- 
ings to  set  aside  said  judgment,  but 
the  plaintiff,  in  consideration  that 
the  defendant  would  not  institute 
such  proceedings^  and  in  consider- 
ation of  tho  release  of  a  claim 
which  defendant  then 'held  against 
him,  promised  and  agreed  to  satis- 
fy and  release  said  judgment,  &c. 

Beldj  that  the  facts  pleaded  constitu- 
ted a  good  answer.  Sione  v.  Lew^ 
man 97 

5.  Accord  and  Satisfaction. — The 
release  of  a  fixed  and  ascertained 
debt  is  not  of  itself  a  sufficient  con- 
sideration to  support  an  accord  and 
satisfaction  of  an  ascertained  debt 
for  a  larger  snm.. Jbid 

6.  Warbavty. — What  is. — In  an 
action  for  a  breach  of  warranty  in 
the  sale  of  personal  property,  the 
court  instructed  the  jury  as  fol- 
lows :  **  1.  No  particular  form  of 
words  is  necessary  to  make  a  war- 
ranty, though  the  word  warrant 
is  generally  used.  Any  assertion 
of  Uie  seller  in  respect  to  the  prop- 
erty, if  intended  by  the  seller  and 
understood  by  the  buver  as  a  war- 
ranty, must  be  considered  as^mich, 
whether  the  word  warrant  was 
made  uso  of  or  net;"   and    *'2. 
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When  a  warranty  is  relied  on,  the 
qnestion  with  the  Jury  ehoald  al- 
ways be,  do  the  words  proven  fair- 
ly show  that  they  were  intended 
and  understood  by  the  parties  at 
the  time  of  the  sale  or  exchange  as 
a  warranty  7  If  they  do,  then  they 
mnst  be  so  considered." 
Beldf  that  the  instructions  contained 
a  correct  exposition  of  the  law,  as 
applicable  to  cases  where  the  prop- 
erty is  exposed  to  the  inspection 
of  the  seller.    Jonetr.  Quicks  125 

7.  Same. — When  the  language  used 
is  not  a  warranty  in  ternks,  it  is 
a  question  for  the  jury  whether 
the  words  used  were  intended,  on 
the  one  hand,  and  relied  upon  on 
the  other,  as  a  warranty,  and  this 
is  to  be  determined  from  the  lan- 
guage used  and  all  the  attendant 
circumstances Ibid 

8.  CoMBiTiONAL  SALE. — A,  by  parol, 
agreed  with  B  that  he  should  have 
the  use  of  two  mares  owned  by  A, 
to  keep  them  on  the  farm  B  was 
then  occupying,  and  upon  the  pay- 
ment to  A  of  $150,  at  a  future  day 
fixed,  they  should  be  the  property 
of  B.  Afterwards,  and  before 
such  payment,  A,  with  the  consent 
of  B,  sold  them  to  C,  who  agreed 
with  B,  by  parol,  that  he  should 
hare  the  mares  to  work  and  use, 
keeping  them  on  the  place  then  oc- 
cupied by  B,  and  upon  paying  C 
$100,  at  a  future  day  fixed,  they 
should  be  the  property  of  B,  but 
until  payment  to  remain  the  prop- 
erty of  C.  Afterwards,  B,  without 
having  made  payment,  sold  one  of 
the  mares  to  D,  who  removed  her 
from  the  place  B  was  then  occupy- 
ing. At  the  time  of  sale  D  was 
ignorant  of  C's  claim,  but  within 
an  hour  B  informed  him  of  it,  and 
offered  to  rescind  and  restore  the 
consideration.  D  refused.  Re- 
plevin by  C. 

Beldf  that  contracts  are  to  be  con- 
strued so  as  to  give  effect  to  the  in- 
tention of  the  parties,  when  not  in-  I 
consistent  with  legal  rules;  that 
the  agreement  between  A  and  B 
and  between  B  and  C  was  not  a 
mortgage,  but  a  conditional  sale, 
and  valid;  that  courts  of  equity 
will  treat  as  a  mortgage  what  at 
law  would  be  a  conditional  sale. 


but  only  when  necessary  to  pre- 
vent fraud ;  that  B  did  not,  at  Any 
time,  have  any  title  to  the  mare^ 
but  a  mere  right  of  possession,  and 
no  power  to  dispose  of  her,  and  his 
vendee,  although  a  bona  fide  par- 
chaser,  acquired  no  better  title 
than  his  vendor;  and  that  the 
moval  from  the  place  forfeited 
right  to  retain  possession. 
£^e^  also,  that  the  absolute  title 
in  C,  and  he  was  entitled  to  reeov- 
er  in  replevin  or  trover  from  D, 
and  that  the  measure  of  damages 
was  the  value  of  the  property,  if  a 
return  oould  not  be  had.  Jhmbar 
V.  RawUt 22o 

9.  Qucerty  whether  D  might  have  paid 
the' amount  agreed  upon  between 
G  and  B,  and  thus  have  perfected 
his  title  to  the  mare I^id. 

10.  Covenant.  —  Whkrr  Accidext 
KxcuBES. — Suit  by  A  against  B 
and  his  surety,  upon  an  arbitra- 
tion bond.  The  award  provided 
that  B  should  re-convey  to  A  cer- 
tain real  estate,  and  that  on  a  fu- 
ture day  fixed  he  should  deliver  to 
A,  in  good  working  order,  a  steam 
saw-mill  situated  on  the  land  so  to 
be  re-conveyed.  The  breach  as- 
signed was  that  the  boiler  of  the 
mill  had  exploded  before  the  aui^ 
render  thereof  to  A,  to  the  damage 
of  the  plaintiff,  &c. 

Heldy  that  the  explosion  of  the  boiler, 
though  accidental,  did  not  dis- 
charge B  from  his  obligation  to  de- 
liver the  mill  in  good  order.  Wood 
V.  Longttal 314 

11.    COLLXQES  .  —  SUBSCRIPnOKS .  — 

Where  a  subscription  to  the  funds 
of  a  college  is  made  upon  the  eon- 
dition  that  a  certain  sum  shall  be 
raised,  the  liability  of  the  subscri- 
ber is  fixed  when  that  sum  is  rais- 
ed, and  a  subsequent  misapplica- 
tion of  the  funds  will  not  relioTa 
him  fh>m  liability.     FrtrnklM  Col- 

legey,  Hurlburt 844 

12.  Attorhbt. — A  and  B  were  com-, 
peting  candidates  for  the  office  of 
county  auditor,  and  A  was  declar- 
ed duly  elected  by  the  board  of  can- 
vassers. C,  an  elector,  then  insti- 
tuted a  proceeding  under  the  stat- 
ute to  contest  the  election,  and  D, 
an  attorney,  appeared  and  render- 
ed professional  aid  on  the  side  of 
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C,  at  the  trial.  D  afterwards  sued 
B  for  the  value  of  these  seryices, 
and  the  court  instructed  the  jury 
that  if  B  knew  that  the  proceeding 
had  been  instiiuted,  and  permitted 
it  to  proceed  without  objection  or 
disaYowIng  any  interest  therein, 
he  was  liable  to  D. 
Held^  that  the  instruction  was  erro- 
neous.    Heralih  t.  Mobs 854 

13.  Rescission. — Re-sale  without 
Notice. — When,  on  a  refusal  by 
the  buyer  to  complete  a  contract  of 
sale,  and  an  abandonment  by  him 
of  the  property,  the  seller  re-takes 
possession  of  the  property,  treating 
it  as  his  own,  and  sells  the  same, 
without  notice  to  the  buyer  of  an 
intention  to  sell  for  his  account,  it 
is  a  rescission  of  the  contract.  Red- 
mond  ei  al,  y.  Smock 866 

14.  Sale.  —  Specific  Articles. — 
Where  the  precise  thing  intended 
to  be  bought  and  sold  is  ascertain- 

*  ed  and  identified  at  t|ie  time,  the 
seller  must  deliyer  the  identical 
thing  so  fixed  upon,  and  cannot 
fulfill  his  contract  by  deliyering 
other  things  of  a  like  nature.  Hi" 
att  y.  Harm 879 

15.  Same. — Offer  to  Deliver. — In 
a  suit  to  recover  back  money  ad- 
vanced on  a  contract  for  the  pur- 

.  chase  of  a  certain  number  of  the 
best  hogs  fattened  by  the  seller, 
which  were  to  be  of  a  certain  av- 
erage weight,  the  seller  on  the  trial 
offered  to  prove  that  when  the  hogs 
were  tendered,  and  the  buyer  re- 
fused to  receive  them  because  they 
did  not  come  up  to  the  weight  re- 
quired by  the  contract^  he  (Uie  sel- 
ler) then  offered  to  procure  and  de- 
liver immediately  other  hogs  that 
would  meet  the  requirements  of  the 
contract,  which  offer  the  buyer  re- 
fused. 
Htldj  that  the  evidence  was  properly 
excluded,  1,  because  the  seller  was 
not  entitled  under  the  contract  to 
procure  hogs  not  fattened  by  him 
to  fill  the  contract;  and  2,  because 
the  hogs  were  not  actually  tendered 
at  the  time  and  place... Ibid 

16.  Ck)icpROXisE.  — Consideration. 
Suit  to  recover  money  paid  to  com- 
promise a  prosecution  for  bastardy, 
on  the  ground  that  the  prosecuting 

-   witness  was  not  pregnant,  vid  that 


the  proseoation  was  fraudulent.  It 
appeared  from  the  evidence  that 
the  prosecution  was  instituted  in 
good  faith,  and  that  at  the  time 
there  was  reason  to  believe  that 
the  prosecuting  witness  was  preg- 
nant, though  it  proved  not  to  be  so. 
Heldt  that  the  settlement  of  the  pros- 
ecution was  a  good  consideration 
for  the  payment  of  the  money, 
and  that  it  could  not  be  recovered 
back.     Thompson  v.  Nelson.,,  481 

17.  Contract  of  Sale. — Usury. — 
In  a  contract  for  the  sale  of  lands, 
it  was  agreed  between  the  vendor 
and  vendee,  by  parol,  that  the  sale 
should  be  at  $80  per  acre,  upon  a 
credit  of  ten  years,  and  that  the 
interest  at  the  rate  of  ten  per  cent, 
should  be  paid  annually,  but  the 
contract  was  not  executed  so  as  to 
be  binding  upon  either  party.  Af- 
terwards, a  written  contract  was 
entered  into,  by  which  the  vendee 
agreed  to  pay  a  specified  gross 
sum  for  the  land,  payable  in  ten 
annual  installments,  the  first  nine 
being  for  a  sum  equal  to  ten  per 
cent,  on  the  value  of  the  land  at 
$80  per  acre,  and  the  last  for  the 
value  of  the  land  at  the  price 
named  and  ten  per  cent,  added. 
Nothing  was  said  in  the  written 
contract  about  the  price  per  acre, 
or  about  interest.  The  legal  rate 
of  interest  at  the  date  of  the  con- 
tract was  six  per  cent. 

Held^  that  the  contract  was  not  taint- 
ed with  usury.  Newkirk  v.  Bufson 
etal 485 

18.  Reformation  of.  —  To  a  suit 
upon  a  promissory  note,  the  de- 
fendant answered  that  in  eonsid- 
eration  of  the  payment  of  $80 
when  the  note  became  due,  the 
plaintiff  had  agreed  to  extend  the 
time  of  payment  one  year;  that  a 
receipt  was  given  for  said  money 
which  was  intended  to  express 
said  contract,  but  by  a  mistake  of 
the  person  writing  it,  the  agree- 
ment for  an  extension  was  not  in- 
serted. A  copy  of  the  receipt 
given  was  filed  with  the  answer. 
It  acknowledged  the  receipt  of  $80 
as  extra  interest  on  the  note^  to  be 
applied  from  the  time  the  note  l^ 
came  due,  so  as  to  make  the  note 
draw  twelve   per   cent,   interest. 
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Prajer  for  a  refomifttioB  of  the 

-    instruxBe&ty  ^. 

Held,  that  the  ngreoiiienfe  for  »  UBuri- 
ous  rate  ef  intcreftt  did  not  make 
the  contraoi  ToId,  axMl  that  the 
answer  prosented  a  good  dofcnso. 
Charlton  ete.1.  ▼.  Tardy 452 

19.  VoiiUNTART  Paymxnt. — As  a 
general  rule,  money  Tolunt&rilj 
paid  for  the  use  of  another,  with- 
ottt  his  knowledge  or  consent,  can- 
not)  in  the  absence  of  any  subse- 
quent promise  of  payment,  be  re- 
coTered  back.    ShirU  ▼.  Irons.  468 

20.  Bbxaoh  or  MAB&iAax  Con- 
TXACT.*-To  an  action  for  a  breach 
of  marriage  contract,  the  defend- 
ant answered  that  the  plaintiff 
had  fraudulently  concealed  from 
him  the  fact  that  she  had  before 
that  time  been  deliyered  of  a  bas- 
tard child. 

HMy  that  the  answer  constituted  a 
good  defense  to  th*  action.  BtU  v. 
Eaton 468 

21.  Mail  Sbryicb. — A,  who  was  a 
contractor  with  the  UniUd  Statu  to 
etkTty  a  tri-weekly  mail  between 
certain  points,  employed  B  to  carry 
the  mails  for  him  at  a  stipulated 
price,  far  a  term  of  years.  The 
contract  stipulated  that  if  A  should 
be  removed  as  oontractor  before 
the  expiration  of  the  term,  the 
contract  should  be  discharged,  and 
B  on  his  pari  agreed  that  if  the 
seryice  should  be  either  increased 
or  deoreiCsed,  his  compensation 
should  be  increased  or  decreased 
in  like  proportion.  The  govern- 
raont  changed  the  serrice  to  a  daily 
one,  and  the  price  being  too  low,  A 
refttied  to  take  the  oontraot,  and 
was  discharged. 

Held,  that  tho  agreement  between  A 
axKd  B  did  not  require  tiie  former 
to  make  any  new  oontract  with 
the  gOTernment)  and  that  he  in- 
curred no  liability  to  B  by  refus- 
ing to  do  BO.  Wingate  ▼.  McNa- 
fMT ...............^  481 

22.  8alb  of  Ijlndsw— a,  by  a  writ- 
ten contract,  sold  to  B  a  certain 
tract  of  land,  B  agreeing  to  giTC 
A  all  aboTO  $500  for  which  the 
land  could  be  sold  before  a  day 
fixed,  giTing  one  reasonaUo  pay- 
Bent  to  the  purchaser.  Suit  by  A, 
aUeging  that  B  «old  tho  land  with- 


in tho  time  for  $G00.  Answer, 
that  at  the  request  of  A,  the  land 
had  been  sold  to  G,  and  tho  note 
of  C  taken  for  a  portion  of  the 
price,  and  two  noti^s  on  other  per- 
sons for  the  i^siduc;  that  to  induce 
B  to  make  the  sale  upon  these 
terms,  which  he  would  not  other- 
wise have  done,  A  had  guaranteed 
the  payment  of  the  notes  at  ma- 
turity, and  had  agreed,  in  case 
they  were  not  paid,  to  rcleaao  his 
claim  to  any  part  of  the  price; 
that  the  notes  were  not  paid,  and 
B  was  afterwards  compelled  to 
take  the  land  again. 

Htldy  that  the  answer  was  a  good  bar 
to  the  suit.   Burgei  y.  Bradbum  484 

28.  Composition. —  Fraud. — Where 
a  debtor  procures  a  composition 
with  his  creditors  by  means  of  false 
representations  as  to  tho  amount 
of  his  property,  the  contract  is 
Toid,  and  the  creditor  may  recoTor 
the  whole  of  his  debt.  Seving  t. 
Gale 48G 

24.  Wbittbn  Coktbact. — ^Pakoi*  £t- 
IDEKCX. — ^License. —  Acgeftakcx 
OF  CoxTBAGi. — Suit  by  a  railroad 
company  upon  tho  corenant  con- 
tained in  a  deed  executed  by  the 
defendant  to  the  company.  The 
complaint  alleged  that  the  compa- 
ny had  neglect^  to  record  the  deed, 
and  that  the  defendant  had  oon- 
yeyed  to  another ;  that  by  tho  laws 
of  OAio,  where  the  lands  were,  the 
second  grantee  had  a  yalid  title, 
and  had  entered  into  possession, 
&c.  Answer:  1.  That  the  deed 
was  executed  in  payment  of  a  sub- 
scription of  $3,000  to  the  stock  of 
the  company;  that  it  was  agreed 
by  paro^  at  the  time  of  making  the 
written  subscription  and  deed,  and 
as  part  of  the  consideration  there^ 
of,  that  the  company  should  not  be- 
gin work  until  stock  enough  had 
been  aubscribed  to  complete  the 
road*  and  tliat  if  the  company 
should  fail  in  this,  within  a  rea- 
sonable time,  defendant  should  be 
allowed  to  retract  his  subscription; 
that  the  company  did  fail  to  pro- 
cure sufficient  stock,  and  expended 
and  wasted  the  stock  subscribed, 
&c  2.  That  the  defendant  re-aold 
the  premises  by  the  license  of  the 
eomnany,     8.  That  the  company 
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promisod  and  agreed  to  deliver  to 
defendant  the  certificate  of  his 
stock  at  a  place  named;  that  it 
failed  to  so  deliTer  the  stock, 
though  often  demanded ;  that  when 
it  should  haye  been  deliTCred  the 
stock  was  worth  par,  but  had  now 
become  worthless;  &c. 

Heldf  that  the  written  subscription 
and  the  deed  constituted  an  entire 
contract  between  the  parties,  and 
that  their  terms  could  not  be  va- 
ried by  proof  of  any  parol  agree- 
ment or  negotiations  which  pre- 
ceded or  accompanied  the  making 
of  the  written  contract. 

Seldy  also,  that  the  acceptance  of  the 
writings  bound  the  company  to  the 
terms  of  the  written  contract 

Heldj  also,  that  the  plea  of  a  license 
was  bad. 

Held,  also,  that  the  third  answer  was 
bad,  because  it  did  not  allege  that 
the  defendant  could  have  sold  the 
stock  if  ho  had  had  the  certificates, 
or  cTcn  that  he  desired  to  sell  it. 
Cincinnaii,  Union  and  Fori  Wayne 
B.  R.  Co.  ▼.  Pearee 602 

CORPORATIONS. 

See  Bailroads.  Draiitiho  AssolbiA- 
tiONs.    Banks. 

Pleading. — In  a  suit  by  a  corpora- 
tion it  is  not  necessary  that  the  ex- 
istence of  the  corporation  should  be 
arerrcd,  either  generally  or  spe- 
cially, nor  need  the  fact  be  proved 
unless  specially  put  in  issue  by 
plea,  and  the  general  denial  is  not 
sufficient  to  raise  the  question. 
Cicero  Hygiene  Draining  Co.  y. 
Craighead.,,, 274 

COSTS. 

1.  DiYORCB. —  When  a  dirorce  is  de- 
creed to  the  husband  upon  his  own 
petition,  it  is  not  error  to  render 
judgment  against  him  for  the  costs 
of  the  suit.   Hedritk  t.  Hedrick  291 

2.  Chanqig  of  YfivvjB. — Costs  in 
Criminal  Cases. — Seetions  99  and 
100  of  the  R.  8.  1848,  (p.  1002,) 
which  provide  that  the  county 
from  which  a  change  of  venue  is 
taken,  in  a  criminal  case,  shall  pay 
to  the  county  to  which  it  is  taken, 
the  ezpeiiMS  of  the  tria!,  are  oon- 


tinned  in  force  by  section  172  of 
the  criminal  practice  act  of  1852. 
(2  G.  &  H.  428.)  Board  of  Com- 
miuionerM  ^  Lawrence  Co,  v  The 
Board  of  Onmrnusionar*  of  Floyd 
Co ., ^,  638 

COUNTY  COMMISSIONERS, 
BOARD  OF. 

May  prescribe  number  o/Jueiieee  of  the 
peace.  See  Justices  oy  tbe  Pbace, 
8,4. 

1.  County  Bonds. — Innocent  Hold- 
XR. — ^The  fact  that  county  bonds 
may  have  passed  into  the  hands  of 
innocent  holders  will  not  deprive 
the  county  of  any  defense  that 
might  have  been  made  against  the 
first  holder.  The  Board  of  Com- 
muiionerMf  j'c,  v.  Brown 161 

2.  Special  Sissionb.  —  When  the 
county  board  is  once  lawfully  con- 
vened in  special  session  by  the  call 
of  the  auditor,  the  board  has  power 
to  adjourn  from  day  to  day,  until 
the  business  before  it  is  finish- 
ed  Ibid, 

8.  Same. — It  is  not  necessary  that 
the  record  of  the  board  should 
show  the  call  of  the  auditor  for  a 
special  session.  This  may  be 
shown  by  other  evidence Ibid. 

4.  Relief  to  Soldiers'  Famzubs. — 
The  distribution  of  the  revenue 
coUeeted  under  the  act  of  March  4, 
18^,  to  the  families  of  soldiers  en- 
titled thereto,  was  not  a  matter  of 
discretion,  but  of  duty,  on  the  part 
of  the  commissioners  and  township 
trustees.  Board  of  Commiotioners 
of  Floyd  Cotmty  v.  Love 198 

5.  Same. — This  obligation  was  con- 
tinued by  the  act  of  December,  1865, 
up  to  the  third  Monday  of  March, 
1866 IM. 

6.  Donations. — Appeal  tbom  Or- 
der OF  County  Board.— An  ap- 
peal will  lie  from  an  order  of  the 
county  board  donating  money  to 
aid  in  the  construction  of  a  rail- 
road. Fordyce  v.  The  Board  af 
CcfKadM9%»MBre  of  Mmdgomery  Cbim- 
ty « 454 

7.  8amk.->-Affidatit. — An  affidavit 
showing  that  the  person  taking  the 
appeal  is  a  resident  tax-payer  of 
the  county,  was  held  to  be  suffi- 
eient  to  authoriM  tha  appeal.  Ibid^ 
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COURT  OF  COMMON  PLEAS. 

1.  SlQWATOKS    OF    JUDGB    TO     PbO- 

CXBDINGS.— 'Under  the  statute,  the 
signature  of  the  judge  to  the  record 
of  the  proceedings  of  the  Court  of 
Common  Pleas  is  necessary  to 
give  validity  to  the  judgments  of 
the  court,  and  a  sale  upon  a  judg- 
ment not  thus  signed  is  void.  Oal- 
hraithetal.  ▼.  SiSener 142 

2.  Sams. — Qtuere^  whether  the  judge 
may  not  sign  the  record  at  any 
time  during  his  continuance  in  of- 
fice, and  whether,  in  the  event  of 
his  failing  to  do  so,  his  successor 
may  not  sign Ibid 

3.  Adjourned  Teems. — The  statute 
authorizes  the  Court  of  Common 
Pleas  to  hold  adjourned  terms  for 
the  purpose  of  completing  the  busi- 
ness undisposed  of,  and,  the  con- 
trary not  appearing,  it  will  bo 
presumed,  on  appeal,  that  the  court 
was  regularly  held  and  the  cause 
regularly  brought  to  trial.  Shirts 
V.  Irofu 458 

COVENANT. 

See  Laedlobd  and  Tsv ant,  1,  4. 
To  perform  an  award,  accident  does  not 
exeute.      See     Abbitration    and 
Award,  1. 

1.  Pabtt-Wall. — A  and  B  being  the 
owners  of  adjoining  premises, 
agreed  that  A  might  build  a  party- 
wall,  and  that  when  B  used  the 
wall  he  should  pay  to  A  one-half 
the  cost  thereof. 

Jfeldf  that  the  covenant  was  a  per- 
sonal one,  and  did  not  pass  with 
the  land  to  the  grantee  of  A.  Block 
Y.  Isham  ei  al 87 

2.  Vendor  and  Vendee. — ^Where  a 
railroad  company,  in  considera- 
tion of  a  license  to  change  the 
course  of  a  stream,  agreed  with 
the  owner  of  a  mill  fed  by  said 
stream  to  dig  a  new  channel  and 
to  construct  certain  levees,  and  af- 
ter a  breach  on  the  part  of  the 
company,  in  failing  to  make  the 
channel  and  levees  in  the  manner 
agreed  upon,  the  mill  was  convey- 
ed to  another,  it  was  held  (hat  the 
latter  could  not  maintain  an  ne- 

.    iiott  against  the  company  on  the 


agreement,      Tha  Junetion  R.  R. 
Co,  V.  Sayere  ei  al -  818 

CRIMINAL  LAW. 

Suit  on  forfeited   reeogniMonet,     See 

Recognisance,  I. 
Coets  on  change  of  venue  in  crimmBl 

casee.    See  Venue,  5. 

1.  Criminal  Circuit  Courts  —The 
decision  in  the  case  of  Combe  v. 
The  StaUj  26  Ind.  98,  affirming  th« 
constitutionality  of  the  law  pro- 
viding for  the  organization  of 
Criminal  Circuit  CourtB,  approved. 
Anderson  v.  The  State 22 

2.  RoBBERT. — Indictment. — An  in- 
dictment for  robbery  alleged  that 
the  accused  on,  &c.,  at,  &ab, 
'^forcibly  and  feloniously  took  from 
the  person  of  A,  by  violence  and 
by  putting  him,  the  said  A,  ia 
fear,"  certain  personal  property, 
which  was  described. 

ffeldf  that  the  indictment  contained 
a  distinct  charge  of  everything 
necessary  to  constitute  the  crime 
of  robbery  under  the  statute...7W 

3.  Change  of  Venue.  —  Countkb 
AvFiDAViTS. — When  an  application 
is  made  for  a  change  of  venue  in  a 
criminal  case,  on  account  of  local 
prejudice,  it  is  not  erroneous,  but 
is  eminently  proper,  for  the  judge 
to  receive  the  sworn  statements  of 
reputable  citizens  to  aid  him  in 
the  exercise  of  the  discretion  con- 
fided to  him  by  the  law Ibid. 

4.  Continuance.  —  An  application 
for  the  continuance  of  a  criminal 
cause  on  account  of  the  absence 
of  a  witness  who  was  jointly  in- 
dicted with  the  defendant,  and 
was  under  bonds  to  appear  for 
trial,  was  held  to  be  insufficient 
because  it  did  not  show  that  any 
subpoena  had  been  taken  out  for 
the  witness,  and  did  not  nega- 
tive the  idea  that  the  prosecution 
against  the  witness  had  been  con- 
tinued to  a  future  day Ibid. 

6.  Separation  of  Jury. — It  ie  er- 
ror to  permit  the  jury  to  separate 
during  the  trial  of  a  criminal 
cause,  without  the  consent  of  the 
accused I^^ 

6.  Bioaut. — Indictment.— An  in- 
dictment for  bigamy  need  not  ater 
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the  lime  and  pluoe  of  the  first 
marriage,  the  person  by  whom  it 
was  solemnized,  or  the  maiden 
name  of  the  first  wife.  EutehxM 
▼.  ThB  State 84 

7.  Teanscsipt  or  Bkoobd. — £tz- 
SKMCE. — On  a  prosecution  for  an 
assault  and  battery  with  an  intent 
to  kill,  alleged  to  hare  been  com- 
mitted by  the  accused  while  aiding 
his  brother  to  escape  from  custody, 
after  a  verdict  of  guilty  had  been 
returned  against  him  in  a  prose- 
cution for  larceny,  the  State  of- 
fered in  eTidence  a  transcript  of 
the  record  of  the  prosecution  for 
larceny.  The  clerk  certified  that 
the  transcript  was  *^a  true  and 
complete  copy  of  the  proceed- 
ings of  said  court  in  said  cause, 
from  the  finding  of  the  indictment 
to  the  verdict  of  the  jury  inclusiye." 

liildj  that  the  transcript  was  proper- 
ly admitted  in  evidence  to  show 
the  pendency  of  the  prosecution, 
the  appearance  of  the  accused, 
and  that  he  was  found  guilty. 
Redman  t.  The  State 205 

8.  EscAPB  ArTEB  Vebdict. — When 
the  accused  is  on  bail,  the  return  of 
a  verdict  of  guilty  does  not  of  itself 
terminate  his  right  to  his  liberty, 
or  place  him  in  the  custody  of  the 
sheriff,  nor  docs  it  give  to  the 
sheriff  any  right  to  arrest  or  im- 
prison him,  and  hence  a  prosecu- 
tion cannot  be  maintained,  under 
such  circumstances,  against  one 
who  aids  in  the  escape  of  the  ac- 
cused  Ihid, 

0.  Indictment. — Assault  with  Iv- 
TEKT  TO  Commit  a  Felont. — An 
indictment  for  an  assault  and  bat- 
tery with  intent  to  commit  a  felony, 
charged  the  intent  as  follows: 
**With  the  intent  then  and  thereby 
willfully,  forcibly  and  feloniously, 
and  against  her  will,  to  have  car- 
nal knowledge  of  said  woman." 

ffeldj  that  the  indictment  was  suffi- 
cient   Dooleif  V.  Ths  State 239 

10.  Pleading. — ^In  a  criminal  pros- 
ecution the  defendant  may  plead 
specially  any  matter  in  confession 
and  avoidance  constituting  a  de- 
fense, and  the  proper  method  to 
test  the  sufficiency  of  such  plea  is 
by  demurrer.  Neatkrhcnser  v.  The 
8taU 257 


1 1.  Saiob.-— As  in  criminal  oases  all 
matters  of  defense  are  admissible 
under  the  general  plea  of  not 
gnilty,  the  Supreme  Court  will  not 
reverse  a  judgment  for  an  error 
of  the  court  below  in  rejecting  a 
special  plea Ibid, 

12.  Sabbath  Bbxakino. — In  a  trial 
for  violation  of  the  Sabbaihj  the 
indictment  among  other  averments, 
charged  that  the  defendant  was 
over  the  age  of  fourteen  years. 

Ileld^  thai  the  age  of  the  accused 
must  be  proven  by  sworn  testimo- 
ny, and  that  the  court  or  jury 
could  not  determine  this  fact  for 
themselves  from  the  personal  ap- 
pearance of  the  accused  alone. 
Stepheneon  v.  Th»  StaU 272 

18.  SuPBXME  Court.  —  Revebsal 
or  Judgment. — Evtdencx. — It  is 
for  the  jury  to  judge  of  the  facts 
and  of  the  credibility  of  witnesses, 
and  where  there  is  evidence  which, 
if  uncontradicted,  would  sustain 
the  verdict,  the  Supreme  Court  will 
only  interfere  in  extreme  cases. 
Martin  v.  The  State 810 

14. '  Same. — But  where  the  evidence 
in  support  of  the  finding  is  clearly 
and  conclusively  contradicted,  the 
court  will  order  a  new  trial... /6Mf. 

15.  Instbvctions. — Assuming 
Facts. — Where,  in  an  instruction 
to  the  jury  in  a  criminal  case,  the 
judge  assumed  that  the  crime,  if 
committed,  was  committed  on  a 
particular  day,  it  was  held  that 
the  instruction,  though  erroneous 
in  this  particular,  worked  no  harm 
to  the  defendant,  because  there 
was  no  conflict  in  the  evidence 
upon  that  point,  and  the  case  was 
such  as  to  exclude  the  possibility 
that  the  jury  could  have  discred- 
ited the  witnesses  who  testified  on 
that  subject  Smith  v.  The  State.  821 

16.  Evidence. — Existence  or  Cob- 
POBATIONS. — In  a  prosecution  for 
larceny,  the  property  in  the  goods 
was  alleged  to  be  in  a  railroad 
company,  and  it  was  held  that 
propf  of  the  de  faeto  existence  of 
the  corporation  was  sufficient. /M. 

17.  Embezzlement. — ^Tho  act  to  pun- 
ish embeszlement  (Acts  Spec.  Sees. 
1865,  p.  204),  was  intended  only 
to  punish  acts  not  before  made 
criminal,  and  though  the  language 
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of  tlie  first  ieolMMi  JoXfjbt  «eem 
broad  enough  to  ooT«r  aay*  frioai- 
ous  taking  bj  a  terrantof  bis  mas- 
ter's goods,  yet  eonstnied  in  oon- 
nootion  with  the  second  seetion,  it 
cannot  be  held  to  ombraoe  any  tak- 
ing which  before  would  haTe  been 
larceny w • Ibid. 

18.  DiBTUBBiNO  MsETiNOS. — An  in- 
formation charging  the  defbodants 
with  disturbing  a  meeting,  met  as 
a  singing  school,  by  forcing  their 
way  into  the  house  against  the 
rules,  and  making  a  great  noise  by 
loud  and  boisterous  talking,  was 
held  good.     The  8iaU  t.  Ofkitu  et 

tfv*  •■■•%•»•  ••>••••••  •«*«■••••  ••■•*«■••••    004 

19.  Crimes. — How  Deviited. — The 
act  of  May  SI,  1852,  requiring  that 
crimes  and  misdemeanors  shall  be 
defined  by  statute,  &c ,  is  not  bind- 
ing as  a  rule  of  legislation. ../6td. 

20.      INDICTUBMT.  —  LAJtCBHT.  -^  An 

indictment  for  laroeny,  charging 
the  stolen  goods  to  be  the  property 
of  'Mhe  overseers  of  t-he  poor  for  the 
county  of  JT,"  was  held  to  be  bad. 
The  Stait  v.  RalUrn 890 

21.  Same. — If  the  property  belonged 
to  the  township  trustee,  who  is  ex 
officio  overseer  of  the  poor,  in  his 
individual  right,  his  name  should 
hare  been  given Pnd, 

22.^  DBrECTiYE  Vebbict.  —  Where, 
on  a  conviction  for  grand  laroeny, 
the  jury  failed  to  fix  the  period  of 
disfranchisement  and  incapacity 
to  hold  office,  the  verdict  is  defec- 
tiTC,  and  a  judgment  disfranchis- 
ing the  defen&nt  is  erroneous. 
WiUiM  V.   The  State 898 

28.  FoBQERT.  —  Iedictmehv.  —  An 
indictment  for  forgery  must  show 
that  the  instrument  of  which  the 
forgery  is  predicated  is  such,  on 
its  face,  as  is  naturally  calculated 
to  have  some  elFeot,  or  if  that  be 
not  the  case,  then  eztrinste  matter 
must  be  ayerred,  so  that  the  eoort 
may  judicially  see  its  fraudulent 
tendency.  Beedr.  The  State,.,  896 

24.  Same. — An  indictment  for  forg- 
ing a  certificate  purporting  to  be 
signed  by  a  mustering  officer  of 
the  United  Statee,  and  oertifying 
that  a  certain  person  named  had 
been  mostered  into  the  military 
aerrioe  of  the  UmM  Stettee  and 
credited  to  AiUm  county,  and  that 


said  soldier  was  entitled  to  a  bona* 
ty  which  had  been  Toied  by  the 
county  board,  was  held  to  be  bad, 
because,  at  the  time  of  the  alleged 
forgery,  the  apprt^riation  of  money 
for  bounties  was  illegal  and  void, 
and  no  extrinsic  facts  were  averred 
vhowing  the  fraudulent  tendency 
of  the  certificate /U 

CUBTOM. 

See  Railboads,  29,  80,  81. 

B. 

DAMAGES,  MEASURE  OF. 

1.  Expulsion  of  Passbhobb.— 
Where  a  passenger  who  has  been 
denied  an  opportunity  to  purchase 
a  ticket  is  expelled  from  the  csts, 
because  of  his  refusal  to  pay  an  in- 
creased rate  of  fare,  the  diiferenee 
between  the  two  ratea  of  fare  is  not 
the  measure  of  his  damages.  The 
act  being  wrongful,  the  company 
is  responsible  for  its  consequences. 
The  Jeffereonville  R.  R.  Co.  v.  Bog- 
ere .-. 1 

2.  EXEMPJVABT  Damaoks. — ^Thc  rule 
as  to  the  allowance  of  exemplary 
damages  in  suits  against  natural 
persons,  applies  equally  to  suits 
against  corporations IhH. 

8.  Cqtbxant  iyr  Wabbantt.— In  a 
suit  upon  a  corenant  of  warranty 
contained  in  a  deed,  where  the 
grantee  has  been  evicted,  the  mess^ 
ure  of  damages  is  the  purchsse 
money  and  interest  Oneinmtii 
Union  and  Fort  Wayne  Jt  R.  Co.  v. 
Fearce, fi02 

DECEDENTS'  ESTATEa 

See  EzBcirroBs  akd    Admihibtba- 

TOBS.      DkSCBKTS. 

DEEDS. 

1.  Dblttbbt  OF.— The  leaTing  of  a 
deed  by  the  grantor  at  the  recor- 
der's office  to  be  recorded,  and  the 
assertion  of  title  under  it  by  the 
grantee,  is  sufficient  eridenoe  of  a 
deliTery.  Taylor  t.  Me  Clare  et 
ai -    89 

2.  Tax   Jhrno. — ^Bthwkcx.-^'^  an 
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action  to  reoorer  tbe  possession  of 
real  estate,  the  defendant  claimed 
titlo  under  a  tax  deed.  The  deed, 
which  was  executed  under  the  R. 
S.  18C8,  did  not  recito  scTcral  of 
the  facts  necessary  to  constitute 
a  valid  tax  sale.  The  court  in- 
structed the  jury  that  the  tax  deed 
**  is  presumed  to  be  legal  so  far  as 
is  shown  by  the  CTidenoe  in  this 
cause.'' 
Held,  that  the  instruction  was 
erroneous.  McEntire  et  al.  r. 
Brown 847 

DEFAULT. 

Affidavit  to  tti  aside.  Sm  Practice, 
6,6. 

DELIVERT. 
Of  deeds.     See  Dbeds,  1.      O/  gift 
See  Gift. 

DEMAND. 

MosET  Had  and  Recsztvd. — A  sued 
B  for  money  had  and  received,  at 
his  special  instance  and  request^ 
&c.  The  evidence  showed  that  A 
had  sent  to  B  the  money  sued  for, 
with  directions  tc  loan  it,  and  that 
B  had  applied  it  to  his  own  use. 

lleidy  that  no  demand  was  necessary 
before  suit.  Ferguson  ?.  Dunrie 
AdmW 68 

DEPOSITIONS. 

1.  When  Cak  be  Used. — ^Whsn  the 
deposition  of  a  witness  who  resides 
in  a  county  adjoining  the  place  of 
trial  is  taken,  on  account  of  his 
sickness,  without  an  order  of  court 
or  an  agreement  of  the  parties,  it 
cannot  bo  used  on  the  trial,  unless 
it  then  appears  that  the  cause  for 
taking  and  reading  the  deposition 
still  continues.  Baun  v.  ITti- 
son..:, 296 

2.  Same. — The  refusal  of  the  court, 
in  such  case,  to  allow  the  deposi- 
tion to  be  used  on  the  trial,  because 
it  did  not  appca^  that  the  cause  for 
taking  it  continued,  famishes  no 
ground  for  a  continuance Ibid. 

8.  Oedkr  SuppBsssiyo. — ^The  depo- 
sition of  the  same  witness  having 
been  taken  in  a  cause  twice^  on  be- 


half of  the  defendant,  the  plaintiif 
afterwards  moved  the  court  to  sup* 
press  "depositions  herein  taken 
on  the  part  of  the  defendant,"  and 
the  motion  was  sustained.  The 
first  deposition  being  offered  in  ev- 
idence, the  plaintiff  objected,  on 
the  ground  that  it  had  been  sup- 
pressed. 
HeU  that  the  order  of  the  court  was 
too  indefinite  to  indicate  any  par- 
ticular deposition,  and  was,  there- 
fore, insufficient  to  justify  the  ex- 
clusion of  any.  Baye  v.  Ilynds  681 

DESCENT. 

1.  KiNi>SKD  or  Half-blood. — Kin- 
dred of  the  half-blood  inherit 
equally  with  those  of  the  whole 
blood,  except  that  if  the  estate 
came  to  the  intestate  by  gift^  de- 
vise or  descent  from  any  ancestor, 
those  only  who  are  of  the  blood  of 
such  ancestor  can  inherit.  Arm^ 
ingUn  et  oL  v.  Armington  et  al.    74 

2.  BqiuiTT. — Canoks  of  Descent  — 
The  doctrine  that  equity  will  fol- 
low land,  or  even  money,  into 
whatever  shape  it  may  assume  in 
the  hands  of  tho  holder,  for  the 
purpose  ef  upholding  an  equity, 
does  not  apply  to  the  canons  of  de- 
scent.  > Ibid, 

DISSEIZIN. 

Separate  disseixms  cannot  he  taeked. 
See  Limitations,  Statute  op,  6.  * 

DISTURBING  MEETINGS. 

See  CBimNAL  Law,  18. 

DIVORCE. 

1.  CHAiroE  OF  JuDOBA. — A  change 
of  judges  after  verdict,  and  l^- 
foro  final  decree,  does  not 
change  the  court;  for  all  judicial 
purposes  it  remains  the  same,  and 
such  succeeding  judge  may  render 
a  final  decree  of  divorce  and  allow 
alimony  to  the  wife,  without  hear- 
ing any  evidence,  where  answers 
by  the  jury  to  special  interrogato- 
ries show  the  amount  of  the  hus- 
band's property.  Hedriek  v.  Hed- 
nek 201 
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2.  Alimony. — ^Under  our  statute,  the 
court  has  power  to  allow  the  wife 
alimony,  although  tho  divorce,  is 
granted  to  tho  husband  for  her 
misconduct Ibid. 

8.  Same. — Where  divorced  parties 
have  two  children,  and  one  is 
granted  to  the  custody  of  each,  and 
the  husband  owns  property  to  the 
amount  of  $13,000,  an  allowance 
of  $3,500  for  alimony  will  not  be 
disturbed  by  this  court  as  unrea- 
sonable    Ibid. 

4.  Costs. — When  a  divorce  is  decreed 
to  the  husband  upon  his  own  peti- 
tion, it  is  not  error  to  render  judg- 
ment against  him  for  the  costs  of 
the  suit Ibid. 

G.  Alimont. — Adjusting  alimony  is 
not  yet  controlled  by  definite  rules, 
and  the  determination  of  each  case 
must  depend  upon  its  own  circum- 
stances and  an  enlightened  sense 
of  justice  and  public  policy...  Ibid. 

DRAINING  ASSOCIATIONS. 

1.  AsssssKBNTS. — In  a  suit  by  a 
draining  association  to  enforce  a 
lien  for  an  assessment  against 
lands  benefited,  it  is  sufficient  if 
the  assessment  was  made  by  two 
of  the  three  persons  appointed  for 
that  purpose.  Cicero  Hygiene 
Draining  Co.  v.  Craighead 274 

2.  Same. — ^The  5th.  section  of  *^an 
act  to  authorize  the  construction 
of  levees  and  drains,"  1  G.  &  H. 

■  303,  requires  that  the  existence  of 
corporations  for  such  purposes 
shall  be  judicially  taken  notice  of 
by  the  courts  in  the  counties  in 
which  the  articles  of  association 
are  recorded.  This  does  not,  how- 
ever, require  this  court  to  take  like 
judicial  notice  of  the  fact....  Ibid. 


EASEMENT. 

Statute  ot  Fraxtds. — An  oral  prom- 
ise made  by  a  vendor  of  lands  to 
kis  vendee,  to  open  a  street  adja- 
cent to  the  land,  is  within  the 
statute  of  frauds,  and  cannot  be 
enforced.  Riehter  et  al  y.  Ir- 
win   26 


ELECTION. 

,  CosrxxsTKD  Elbctiok. — Grounds  oy 
COHTZST. — ^Tho  grounds  of  contest 
filed  in  a  proceeding  to  contest  an 
election  for  sheriff,  stated  that  ihc 
contestor  received  1,7 IG  Tot4*8  for 
said  office,  and  the  contcstce  1,710 
votes ;  that  illegal  Totes  were  cast 
for  the  contestee  in  eight  town- 
ships of  the  county,  and  that  bat 
for  said  illegal  votes  the  contestor 
would  have  been  elected,  &c. 

Heldf  that  as  illegal  votes  were  al- 
leged to  have  been  cast;  for  the 
contestee  in  eight  townships,  the 
number  of  such  could  not  have 
been  less  than  eight,  and  as  tiiese 
takeh  from  the  vote  of  tho  con- 
testee would  show  the  contestor  on- 
titled  to  the  office,  the  grounds  of 
contest  were  well  stated.  NtckoU 
V.  Bagtdale 131 

EMBEZZLEMEXt. 

See  Criminal  Law,  17. 

ESTOPPEL. 

See  Taxes,  9.     Contract,  4. 

1.  Estoppel  in  Pais. — If  the  maker 
of  a  note,  by  himself  or  an  agent, 
represents  to  a  person  about  to 
take  an  assignment  of  the  note, 
that  the  note  is  a  valid  obligation, 
and  that  he  has  no  defense  to  it,  he 
will  be  estopped  to  plead  a  failure 
of  consideration  to  a  suit  by  the 
assignee.  Vasiderpool  et  aL  t. 
Brake 180 

2.  Bt  Judgment. — An  action  for  tbe 
recovery  of  real  estate  was  tried 
on  the  29th  of  July,  1865,  and  the 
judge,  to  whom  tho  cause  was  sub- 
mitted, was  then  ready  to  pro- 
nounce judgment  for  the  plain- 
tiff, but  at  the  request  of  the  de- 
fendant, and  for  his  sole  accom- 
modation, it  was  agreed  that  the 
judge  should  hold  the  case  under 
advisement,  and  that  the  judg- 
ment, when  entered,  should  be  en- 
tered as  of  th^  date  of  Jtdy  29th. 
In  pursuance  of  this  agreement, 
the  record  was  signed  by  the  judge, 
leaving  a  sufficient  space  to  insert 
the  judgment.  On  tho  1 7th  of  Jt 
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tuy,  1866,  without  objection  on  the 
part  of  the  defendant,  the  judg- 
ment waa  entered  up  as  of  Jufy 
29th,  1865.  In  a  suit  by  the  former 
defendant  for  a  new  trial,  as  of 
right,  and  to  enjoin  proceedings 
under  the  judgment. 

Jleldy  that  he  was  estopped  to  deny 
that  the  judgment  was  rendered  on 
JtUi/  29i.h.  Ridgway  t.  Morri- 
9on 201 

3.  Estoppel  in  Pais. — Where  the  ob- 
ligor in  a  title  bond  is  called  upon 
by  one  who  is  about  to  purchase 
the  interest  of  the  obligee  in  the 
bond  a^d  lands,  to  know  the 
amount  of  purchase  money  yet  due 
thereon,  and  by  his  words  or  con- 
duct induces  the  proposed  purcha- 
ser to  believe  that  only  a  certain 
sum  Is  due,  ho  is,  after  a  purchase 
upon  the  faith  of  his  statements, 
estopped  to  assert  that  a  larger 
sum  is  duo.  WUliami  y.  Jack' 
son 834 


EVIDENCE. 

1«  SzoNATURS. — Pboop  ot. — In  a  case 
inToWing  the  genuineness  of  a  sig- 
nature to  a  promissory  note,  it  is 
not  competent  for  the  defendant  to 
glTO  in  evidence  other  notes  exe- 
cuted by  him  in  the  usual  course 
of  business,  and  leave  to  the  jury 
a  comparison  of  the  handwriting. 
Shank  v.  Butseh 19 

2.  Monet  Had  and  Received. — A 
sued  B  for  money  had  and  re- 
ceived, at  his  special  instance  and 
request,  &c.  The  evidence  showed 
that  A  had  sent  to  D  the  money 
sued  for,  with  directions  to  loan  it, 
and  that  B  had  applied  it  to  his 
own  use. 

Beldf  that  the  evidence  sustained  the 
complaint. 

ffeldf  also,  that  no  demand  was  nec- 
essary before  suit  Fergtuon  v. 
Dunn's  Adm'r. 58 

8.  Malicious  Prosecution. — In  a 
suit  for  a  malicious  prosecution,  it 
is  competent  for  tho  defendant  to 
prove  that  he  made  a  fair  presenta- 
tion of  the  facts  to  an  attorney, 
who  advised  the  prosecution.  But 
a  refusal  to  allow  proof  of  the 
mere  fact  that  an  attorney  was 

Vol.  XXVm.— 36 


consulted,  was  held  not  to  be  er- 
ror.    Aldridtfe  t.  ChurehiU 62 

4.  Forfeited  Reooqnizance. — On 
the  trial  of  a  suit  upon  a  forfeited 
recognizance,  taken  by  a  jusMce 
of  the  peace,  the  transcript  of  the 
proceedings  of  the  justicd  was  not 
given  in  evidence,  and  it  was  held 
that  as  the  authority  of  the  justice 
to  take  the  recognisance  was  not 
shown,  there  could  be  no  recovery 
by  the  State.  OAchenheimer  v.  The 
StaU 01 

6.  Books  of  Account. — A,  who  was 
collector  of  internal  revenue  for 
one  of  the  collection  districts  of 
this  State,  brought  suit  against. B 
and  others  upon  a  bond  payable  to 
A,  and  conditioned  that  B,  who 
was  a  deputy  collector,  i^ould 
faithfully  discharge  his  duties  as 
such,  and  pay  over  all  moneys,  &c. 
It  appeared  in  evidence  that  B,  by 
direction  of  A,  was  to  deposit  the 
money  in  a  certain  bank  to  the 
credit  of  A,  and  on  the  trial,  A 
offered  in  evidence  a  book  kept  by 
a  former  cashier  of  the  bank,  then 
dead,  containing  an  •  account  of 
moneys  deposited  by  B  to  the  cred- 
it of  A.  One  of  the  then  officers, 
of  the  bank  testified  that  the  book 
vras  found  among  the  books  of  tho 
bank  at  the  death  of  the  late  cash- 
ier, and  contained  many  other  de- 
posit accounts  with  other  parties^ 
but  that  none  of  these  accounts, 
appeared  upon  the  regular  deposit 
account  book  of  the  bank;  that  tho 
bank  had  adopted  the  book  as  a 
regular  deposit  book,  and  had  set- 
tled the  accounts  of  depositors  con- 
tained in  it;  that  prior  to  the 
death  of  the  cashier,  the  other  offi- 
cers of  the  bank  did  not  know  of  the 
existence  of  this  book,  and  that  in 
the  opinion  of  the  witness  it  was 
the  private  book  of  the  cashier. 

Beldy  that  the  book  was  properly  ad- 
mitted in  evidence  as  one  of  the 
books  of  the  bank.  Glover  et  ai, 
V.  Hunter 185 

6.  Transcript  or  Record. — Cer- 
TiriCATE. — ^On  a  prosecution  for  an 
assault  and  battery  with  an  in- 
tent to  kill,  alleged  to  have  been 
oommitted  by  the  accused  while 
aiding  his  brother  to  escape  from* 
custody,  after  a  verdict  of  guilty- 
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h«d  bean  returned  Againat  him  in 
a  proieoation  for  larceny,  the  State 
effered  in  eyidence  a  tranaoript  of 
the  reoord  of  the  proeeoution  for 
laroeny.  The  elerk  certified  that 
the  transcript  was  '*a  true  and 
complete  copy  of  the  proceedings 
of  said  court  in  said  cause,  from 
the  finding  of  the^  indictment  to 
the  verdict  of  the  Jury  indusiTe." 
Bild^  that  the  transcript  was  proper- 
ly admitted  in  OTidenee  to  show 
the  pendency  of  the  prosecution, 
the  appearance  of  the  accused,  and 
that  he  was  found  guilty.  Bed- 
SMfiT.  TheSlaU 205 

7.  Nuisance. — Mill-dam. — In  a 
prosecution  for  a  nuisance,  in  the 
erection  and  continuance  of  a  mill- 
dam,  the  defendant  justified  under 
an  act  of  the  legislature  authoris- 
ing his  grantor  to  construct  the  dam. 
The  deeds  given  in  eyidence  to 
show  the  defendant's  title  de- 
scribed only  the  mill  seat^  by  metes 
and  bounds,  and  to  show  his  title 
to  the  dam^  the  defendant  offered 
to  proye  that  the  dam  was  built  by 
the  person  to  whom  the  legislatiye 
grant  was  giycn,  and  that  he  and 
his 'gran  tecs  had  ever  since  been 
in  possession  under  a  claim  of 
right  from  him. 

Seldj  that  the  evidence  offered  was 
competent,  and  was  sufficient  eyi- 
dence of  title  against  all  other  per- 
sons except  the  owners  of  the  banks. 
Neaderhouser  y.  The  State 257 

8.  Of  Age. — In  a  trial  for  yiolation 
of  the  Sabbathf  the  indictment, 
among  other  ayerments,  charged 
that  the  defendant  was  oyer  the 
age  of  fourteen  years. 

BeQ,  tlmt  the  age  of  the  accused 
must  bo  proyen  by  sworn  testi- 
mony, and  that  the  court  or  jury 
could  not  determine  this  fact  for 
themselycs  from  the  personal  ap- 
pearance of  the  accused  alone. 
Stephetuon  y.  The  State 272 

9.  Impeachment  of  Witness. — Con- 
FLicTiKA  Statements. — The  law 
has  long  been  settled  in  Indiana^ 
that  if  statements  of  a  witness, 
made  out  of  courts  are  introduced 
on  the  trial,  which  are  in  conflict 
with  his  testimony,  to  discredit 
him,  ho  may  prove  his  declarations 
mado  in  harmony  with  his  eyi- 


dence, and  the  rule  is  reswble. 
DaiUy  y.  The  State,  ex  reL  OoetrU 
ney 285 

10.  Creoibilitt. — ^The  statutes  of 
Indiana  permit  the  interest  of  the 
witness  in  the  result  of  tiie  trial  to 
be  regarded  by  the  jury  in  con- 
sidering his  credibility Ibid. 

11.  Same. — Bastardy. — ^In  a  baa- 
tardy  prosecution  on  behalf  of  the 
State,  for  the  support  of  the  child, 
the  defendant,  being  liable  to  be 
charged  with  such  support,  is  di- 
rectly interested  in  the  result, 
while  the  relatrix  has  no  suck  in- 
terest, and  these  facta  must  be  con- 
sidered by  the  jury  in  weighing 
their  testimony Ibid. 

12.  Slander. — EyiDSNCB  of  Char- 
ACTER.^Where,  in  an  action  for 
slanderous  words  imputing  the 
crime  of  larceny,  the  defendant 
does  not  justify  the  speaking,  and 
offers  no  eyidence  impeaching  the 
plaintiff's  character,  ^yidenco  of 
the  plaintiff's  good  character  is 
not  admissible.  Haun  y.  WU- 
eon -  296 

18.  Existence  of  Corporatioms. — 
In  a  prosecution  for  laroeny,  the 
property  in  the  goods  waa  alleged 
to  be  in  a  railroad  company,  and  it 
was  held  that  proof  of  the  de  faet» 
ezistenco  of  the  corporation  waa 
sufficient.    Smiih  y.  Ute  StaU^  S21 

14.  DECiiARATiOKS.--*In  a  suit  bj  a 
father  for  an  injury  to  hia  minor 
son,  it  was  held  that  the  deidara- 
tions  of  the  son,  made  the  day  fol- 
lowing the  injury,  as  to- the  cause 
of  the  accident,  were  not  admissi- 
ble against  the  plaintiff.  The  Ohio 
and  MieeUeijfpi  it.  R.  Cb.  ▼.  Am- 
mereUjf 871 

15.  Offer  to  Deliver^— In  a  avii  to 
recover  back  money  advanced  on 
a  contract  for  the  purchase  of  a 
certain  number  of  the  best  begs 
fattened  by  the  seller,  whidi  were 
to  be  of  a  certain  average  weight, 
the  seller,  on  the  trial,  offered  to 
prove  that  when  the  hogs  were  ten- 
dered, and  the  buyer  refused  to  re^ 
ceive  them  because  they  did  not 
come  up  to  the  weight  required  by 
the  contract,  he  ( the  seller  ) .  then 
offered  to  procure  and  deliver  im- 
mediately other  hogs  that  would 
meet  tbe  rcqulrementa  af  the  eon- 
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traofe,  which  offer  the  buyer  re- 
fused. 

ileldj  that  the  evidence  was  properly 
excluded,  1,  because  the  seller  was 
not  entitled,  under  the  contract,  to 
procure  hogs  not  fattened  by  him 
to  fill  the  contract ;  and  2,  because 
the  hogs  were  not  actually  tender- 
ed at  the  time  and  place.  Hiatt  v. 
ffarrU ~  879 

10.  Receipt. — A  receipt  for  money 
is  not  conclusive,  but  may  bo  ex- 
plained or  contradicted  by  parol 
evidenoe.  MarkeTa  AdnCr  ▼.  Spit- 
ler'*  AdmW 488 

17.  Weittek  Contract.  —  Parol 
EviDENOE. — A  written  contract 
cannot  be  varied  by  proof  of  any 
parol  agreement  or  negotiations 
which  nrcccdcd  or  accompaned  the 
making  of  the  contract.  Qindn-' 
natij  Union  and  Fort  Wajfne  J2.  E. 
Co,  j.Pearee. 602 

18.  Common  Ca&riebs. — Usage.  — 
Whcr^  in  a  suit  against  a  railroad 
company  for  the  loss  of  poultry 
shipped,  the  defense  was  a  usage 
of  railroads  to  carry  such  freight 
only  when  accompanied  by  the 
owner,  and  at  his  risk,  and  that 
the  loss  had  occurred  through  the 
fault  of  the  owner,  in  not  keeping 
the  coops  properly  righted  on  the 
ears,  it  was  held  that  evidence 
from  the  plaintiff,  and  others  who 
had  been  accustomed  to  ship  on 
railroads,  that  they  had  never 
heard  of  such  usage,  was  admissi- 
ble. Tha  EvanwiUe  and  Orawforda- 
viUe  R.  R,  Co,  v.  Younff 51G 

19.  Baxs. — On  the  trial  of  a  suit 
against  a  railroad  company  for  the 
value  of  poultry  lost  in  transit,  the 
defense  being  a  usage  that  the 
owner  should  accompany  such 
freight^  and  assume  the  risk,  &c., 
the  company  introduced  a  witness 
to  prove  that  the  plaintiff  had  used 
the  stock  passes  of  the  company, 
and  then  offered  in  evidence  one 
of  those  blank  passes,  on  the  back 
of  which  was  a  statement  that 
the  owner  of  stock  should  feed  and 
take  care  of  it  at  his  own  expense 
and  risk,  and  that  he  assumed  all 
risk  of  injury  that  the  animals 
might  do  themselves,  or  that  might 
arise  from  the  delay  of  trains  or 
otherwise. 


Ileldj  that  the  evidence  did  not  tend 
to  prove  the  existence  of  the  usage 
pleaded,  and  was  properly  reject- 
ed  Ibid. 

20.  Admissions  of  Counsel. — On  a 
former  trial,  the  plaintiff's  coun- 
sel had  admitted  certain  things  to 
be  true,  but  before  the  second  trial 
began,  gave  notice  that  said  facts 
would  not  again  bo  admitted.  The 
defendant's  counsel  having  again 
offered  the  admission,  objection 
was  made,  and  proof  offered  that 
the  admission  had  been  made  by 
the  attorney  without  tho  knowl- 
edge of  the  client,  and  for  the  pur- 
poses of  the  former  trial  only,  to 
save  time. 

Held,  that  the  admission  could  not 
be  given  in  evidence.  Baya  v. 
ffynds 081 

21.  Evidence. — The  declaration  of 
the  holder  of  a  bill  of  exchange 
that  it  had  not  been  paid,  cannot 
bo  given  in  evidence  by  his  as- 
signee against  the  other  parties 
liable  on  the  bill,  to  prove  the  fact 
of  such  non-payment •Ihid. 

EXECUTION. 

See     PaOCESDINGS     SUPFLEME5TABT 

TO  Execution. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

See  Dbcedsntb*  Estates, 

1.  Resulting  Trust. — Suit  to  E»- 
roBCE. — An  administrator  cannot 
maintain  an  action  ta  enforce  a 
resulting  trust  in  lands,  unless  it 
is  shown  that  tho  lands,  when  re- 
covered, will  be  needed  to  pay 
debts.  Matlock's  AdmW  v.  Nave,  85 

2.  Administrator's  8alb. — ^Notiob 
TO  Heirs. — ^A  sale  of  real  estate  by 
an  administrator,  without  notice  to 
the  hcim,  though  confirmed  by  the 
court,  is  void.  Hav>k\n$  et  aL  v. 
Hamkiwf  AdvCt  et  al 66 

8.  Same — The  record  on  appeal 
from  an  order  for  the  sale  of  real 
estate  on  the  petition  of  an  admin- 
istrator recited  that  it  appeared 
"to  the  satisfaction  of  the  conrt, 
by  the  process  issued  therein  and 
the  return  thereto^  that  said  de> 
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fendants  had  been  duly  scrTod/' 
&c.  The  process  was  set  out  in 
the  record.  One  of  the  defendants 
was  not  named  in  it,  and  it  con- 
tained no  indorsement  either  of  its 
reeeipt  by  the  officer  or  of  serrice. 

Ilildf  that  the  record  did  not  show 
Bervice  upon  the  defendants. 

JUeldf  also,  that  if  the  record  had  not 
contained  the  process,  nor  professed 
to  set  out  the  return,  the  statement 
that  it  appeared  to  the  satisfaction 
of  the  court  that  process  had  been 
seryed,  might  haye  been  conclusive. 

Held,  also,  that  the  order  of  sale  was 
erroneous Ibid. 

4.      VOLUHTAET      PaTMENT.  —  COS- 

TEACT. — A,  being  indebted  to  the 
estate  of  B,  of  which  G  was  the 
administrator,  paid  to  the  widow 
of  B,  upon  C's  written  order,  a 
portion  of  the  amount  of  the  debt. 
Subsequently,  A  paid  to  C  the 
whole  debt,  the  credit  for  the 
amount  paid  to  the  widow  not  be- 
ing allowed,  because  the  order  could 
not  be  found,  and  the  administra- 
tor then  agreed  that  if  the  order 
was  found  it  should  be  allowed  as 
a  credit  on  a  note  owing  by  A,  jr., 
to  the  estate.  After  the  final  set- 
tlement of  B*s  estate,  and  after 
the  death  of  C,  A  filed  a  claim 
against  C's  estate  for  the  amount 
paid  to  the  widow  of  B,  alleging 
these  facts,  and  that  the  order  had 
not  been  found  until  after  the  set- 
tlement of  the  estate,  and  that  no 
credit  had  been  allowed  therefor. 

Ihldf  that  this  was  a  ease  of  the  vol- 
untary payment  of  money,  without 
any  mistake  of  law  or  fact. 

BeH  also,  that  the  promise  of  C  to 
allow  the  credit,  if  the  order  was 
found,  did  not  require  him  to  wait 
indefinitely,  but  only  a  reasonable 
time,  which,  in  this  case,  could  not 
be  longer  than  the  period  during 
which  B'b  estate  should  remain 
unsettled. 

Held,  also,  that  the  fSftcts  did  not  sup- 
port A's  claim  to  recover  the 
amount  from  G's  estate.  Wood- 
bum'g  AdmW  y.  Stout 77 

6.  KoH  Est  Factum  by  Adminis- 
TEATOB. — Where  a  note  purporting 
to  have  been  made  by  a  decedent 
is  filed  as  a  claim  against  the  estate. 


the  answer  of  the  administistor, 
denying  its  execution,  need  not  be 
sworn  to,  in  order  to  put  the 
plaintiff  to  proof  of  its  execu- 
tion.    BametCs  Admix  y.  Tht  Cob- 

inet  Maken^   Union 254 

C.  Settlement. — By  the  term  "final 
settlement,"  as  used  in  section  11$ 
of  the  act  for  the  settlement  of  de- 
cedents' estates,  is  not  meant  mere- 
ly an  ascertainment  of  the  fintl 
balance  of  cash  in  the  hands  of  an 
executor  or  administrator;  it  cou- 
prehends,  also,  a  payment  of  thit 
balance  so  as  to  leave  nothing  to 
be  done  to  complete  the  execntioa 
of  his  trust  Dvifour,  E^r.,  ^e^  v. 
Jh^otir  et  al 421 

7.  Same. — Payment  into  Court.— 
An  executor  or  administrator  hss 
no  authority  to  pay  a  balance  id 
his  hands  into  coart^  except  in 
pursuance  of  an  order  of  the 
court md, 

8.  Same. — Intebest  on  Mo5ET.— 
An  executor  or  administrator  caa- 
not  be  charged  with  interest  on 
moneys  collected  by  him,  merely 
because  he  has  not  reported  theo, 
or  paid  them  into  court,  where 
there  has  been  no  order  of  the 
court  requiring  him  to  do  so^Ibid. 

9.  Same. — Mere  delay  in  closing 
the  administration  of  an  estate, 
when  it  does  not  appear  to  have 
been  needless,  though  accompanied 
by  demands  of  the  execntor  for 
credits  which  the  court  properly 
disallows,  will  not  justify  the 
court  in  charging  him  with  inter- 
est on  balances  in  his  hands... /Ml 

10.  Same. — Legatees.  —  When  an 
executor  has  improperly  kept  the 
legatees  out  of  the  use  of  their 
money,  he  is  liable  for  interest 
thereon,  and  mere  delay  in  settling 
the  estate  is  sometimes  prima  foM 
evidence  of  his  having  done  so..y&t^ 

11.  Same. — But  where  an  estate  is 
large,  consisting  (as  in  the  present 
case)  of  real  estate,  directed  to  he 
subdivided  into  town  lots  and  sold, 
and  the  proceeds  collected,  and  of 
choses  in  action  to  be  collected  in 
several  counties,  and  where  (as  in 
the  present  case)  the  execntor  has, 
years  before  the  final  settlement 
of  the  estate,  paid  out  to  the  legs- 
tees  very  nearly  the  whole  of  their 
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•  shares,  sneh  delay  ia  oot  shown. 

^ Ibid. 

22.  WiTNBBS. — ^In  a  suit  by  A'b  ad- 
ministrator against  tbo  estate  of  B 
upon  a  promissory  note  executed 
by  B  in  his  lifetime,  and  to  correct 
a  mistake  in  a  settlement  made 
with  B's  administrator,  it  was 
held  that  the  latter  was  not  a  com- 
petent witness,  unless  required  to 
testify  by  the  opposite  party,  or  by 
the  court.  MarkeVs  AdmW  y.  /SJptt- 
Uj's  AdmW 488 

F. 

F££& 

Clskk's  Fibs. — ^The  last  clause  of 
section  five  of  the  act  of  1865, 
(  Acts  18G£>,  p.  70,)  which  gives  a 
per  diem  of  three  dollars  for  at- 
tendance upon  court,  is  a  part  of 
the  schedule  of  sheriff's  fees.  The 
clerk  is  not  entitled  to  the  allow- 
ance.   Ex  ParU  MeKee 100 

FORGERY. 
See  Ckimival  Law,  28,  24. 

FORMER  RECOVERT. 

See  JuDGMBXT,  7. 

FRAUD. 

1.  GoNoxALUBNT. — ^The  following  in- 
struction, asked  by  the  plaintiff  in 
'a  suit  for  a  breach  of  warranty, 
and  for  deceit  in  the  sale  of  a 
horse,  was  held  to  have  been  cor- 
rectly reftised :  **  The  law  does  not 
require  that  the  defendant  should 
have  actual  and  positlTO  knowl- 
edge, at  the  time  of  the  trade,  that 
the  horse  was  diseased,  but  if  the 
jury  believe,  from  the  evidence, 
that  such  facts  and  circumstances 
did  exist,  within  the  knowledge  of 
the  defendant,  as  would  put  a  man 
of  ordinary  prudence  upon  his 
guard  in  relation  to  the  horse  be- 
ing diseased,  the  defendant  was 
bound  at  his  peril  to  disclose  such 
facts  and  circumstances  to  the 
plaintiff  when  he  made  the  trade, 
and  failing  so  to  do,  if  it  turns  out 
that  the  horse  was  diseased  at  the 
time  of  the  trade,  the  seller  is  as 
muioh  liable  as  if  he  had  had  actual 


knowledge  and  failed  to  disclose 
it  to  the  plaintiff."  Jonet  v. 
Quick 126 

2.  Representations  as  to  Con- 
tents OP  Written  Instrument. — 
To  a  suit  upon  a  premium  note, 
given  on  a  policy  of  insurance,  the 
defendant  answered  that  the  agent 
of  the  company  had  proposed  to  de- 
fendant, for  the  sum  named,  to  in- 
sure his  house  against  loss  by  fire ; 
that  defendant  accepted  said  offer 
upon  the  condition  that  for  the  sum 
named  he  shoul4  have  an  uncondi- 
tional policy,  which  should  not  be 
subject  to  the  payment  of  any  fur- 
ther assessments  for  premiums; 
that  the  agent  delivered  a  policy 
which  he  falsely  and  fraudulently 
represented  conformed  to  the  con- 
tract, but  that  in  fact  said  policy 
contained  a  condition  which  made 
the  liability  of  the  company  depend 
upon  the  prompt  payment  by  de- 
fendant of  such  assessments  as 
might  be  made  upon  a  premium 
note  for  $126 ;  that  defendant  was 
an  illiterate  man,  only  able  to  read 
with  great  labor  and  difficulty,  as 
the  agent  well  knew,  and  relied 
upon  the  truth  of  said  representa- 
tions; that  the  condition  in  said 
policy  was  printed  in  type  so  small 
as  to  make  it  extremely  difficult 
for  any  one  to  read  the  same,  and 
that  defendant  was  wholly  ignor- 
ant thereof  until  he  received  no- 
tice of  an  assessment  upon  said 
premium  note;  that  said  note  was 
procured  by  the  fraudulent  repre- 
.sentation  of  said  agent  that  the  pa- 
per which  defendant  signed  was 
an  application  for  insurance,  &o. 
The  policy  was  brought  into  court 
and  offered  for  cancellation. 

Held,  that  the  rule  that  the  law  fa- 
vors the  diligent,  should  not  bo 
applied  for  the  protection  of  those 
who  take  advantage  of  ignorance 
to  perpetrate  fraud. 

Held,  also,  that  if  a  party  may  not 
rely  upon  the  representations  of 
another  as  to  the  contents  of  a 
written  instrument,  neither  must 
the  other  contracting  party,  by  his 
own  act,  increase  the  difficulties  of 
such  an  examination.  The  amount 
of  diligence  required  is  to  be  d^ 
termined  by  the  relation  of  the  par- 
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ties  and  the  oironmstonees  of  each 
cue. 

HeU  alao,  that  the  aaewer  presented 
a  good  defense.  KtlUr  t.  The 
£qm1abU  Fire  Ine.  Co^ 170 

8.  Aabitbation. — A  partj  maj,  by 
a  submission  to  arbitration,  waive 
his  right  to  a  trial  in  the  court 
having  jurisdiction  of  the  matter 
in  dispute,  but  if  the  submission  be 
procured  by  fraud,  the  award  is  not 
binding.     Rice  y.  Loomie  et  aU  899 

4.  8am s< — A  and  B,  by  a  written 
agreement,  submitted  certain  maU 
ten  of  difference  to  arbitration. 
The  agreement  proTided  that  A 
should  execute  a  note,  with  surety, 
payable  to  B,  for  $300,  which 
should  be  placed  in  the  hands  of 
the  arbitrators,  and  that  B  should 
deposit  a  note  signed  by  **B.  j*  Co." 
payable  to  A,  for  a  like  amount. 
If  the  award  was  for  less  than 
$300,  the  difference  was  to  be 
credited  on  the  note  of  the  losing 
party,  and  both  notes  were  then  to 
bo  delivered  by  the  arbitrators  to 
the  prerailing  party.  The  award 
was  in  favor  of  B,  for  more  than 
the  amount  of  A's  note,  and  the 
notes  were  delivered  to  B  in  pur- 
suance of  the  agreement.  In  a 
suit  by  A  npon  an  account  which 
was  included  in  the  submission,  B 
answered  setting  up  the  submis- 
sion and  award.  Reply,  that  the 
submission  was  procured  by  the 
fraud  of  B,  in  this:  that  B,  who 
was  insolvent,  represented  that 
his  brother,  who  was  solvent,  was 
a  partner  with  him  in  the  firm  of 
B.  j*  Cb.,  and  that  A  was  thereby 
induced  to  consent  to  the  submis- 
sion, &c.;  that  said  representation 
was  false,  and  that  B  was  the  only 
member  of  the  Urm  of  B,  ^  Co., 
&c. 

Eeldf  that  the  facts  stated  in  the  re- 
ply were  sufficient  to  avoid  the 
award Ibid, 

6.  Coif  POSITION. — Where  a  debtor 
procures  a  composition  with  his 
creditors  by  means  of  false  repre- 
sentations as  to  the  amount  of  his 
property,  the  contract  is  void,  and 
the  creditor  may  recover  the  whole 
of  his  debt,    Seving  v.  Oale,,,  486 

6.  CoNsFtRACT. — ^Patxbnt  AFTxm 
PiscoTBET  07  Fdaud. — ^To  an  ao- 


j  tion  by  A  for  a  part  of  the  pvteeof 
a  grocery  stock  aold  by  him  to 
B,  it  was  answered,  that  B, 
being  ignorant  of  the  value 
of  such  property,  proowred  a  friend, 
( C, )  to  advise  with  him  as  to  the 
purcliase,  and  that  tlie  plaintiff 
confederated  with  said  friend  and 
induced  him  to  represent  tlxo  stock 
to  be  of  a  much  greater  than  its 
real  value,  &c.  On  the  trial,  the 
court  instructed  the  jury,  1.  That 
in  order  to  entitle  B  to  any  reduc- 
tion in  the  contract  price,  on  ac- 
count of  the  alleged  fraud  of  G,  it 
must  be  shown  that  O,  by  reason 
of  some  promise  of  A,  acted  fraud- 
ulently in  inducing  B,  through 
the  confidence  he  had  in  him,  to 
give  a  larger  price  than  ho  would 
otherwise  have  done.  2.  Thatii^ 
after  the  defendant  discovered  the 
alleged  fraud,  he  continued  to 
make  payments,  he  cannot  recover 
back  the  money  thus  paid. 

IleU  that  the  instructions  were  cr- 
roneoua  iVimib  et  al.  v.  WU- 
liame 623 

FKATJDS,  STATUTE  OF. 

1.  Easestsnt.  —  An  oral  promise 
made  by  a  vendor  of  lands  to  his 
vendee,  to  open  a  street  adjacent 
to  the  land,  is  within  the  statute 
of  frauds,  and  cannot  be  enforced. 
Rickteret  oL  v.  Irwin 2G 

2.  GovsiDEBATiOK. — ^The  statute  of 
frauds  expressly  provides  that  the 
consideration  of  a  contract  to  an- 
swer for  the  default,  &c.,  of  anoth- 
er, need  not  bo  set  forth  in  writ- 
ing, but  may  be  proved.  Hiait  v. 
BiaUet  al 5S 

8.  Contract. — A  sold  to  B  a  tract 
of  land  for  $900,  payable  in  four 
annual  installments,  which  were 
secured  by  a  mortgage  upon  the 
land.  When  the  first  installment 
became  due,  B,  being  unable  to 
pay  it,  re-conveyed  the  land  to  A, 
upon  a  parol  agreement  that  he 
would  hold  it  for  B  until  a  day 
named,  and  if  the  first  installment 
was  then  paid  would  re-oonrey 
the  land  to  B,  npon  the  teraa  of 
the  first  contract. 

Beld^  that  the  agreement  to  le-toll, 
not  being  in  writing^  was  Toid. 
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under  tin  statate  of  frauds.  Thomp- 
$(M  et  al.  ▼.  £LlioU 65 

FUaiTIVE  FROM  JUSTICE. 

Bbiidition. — A  requisition  from  the 
goYornor  of  the  State  of  lUinoU 
upon  the  goTernor  of  the  State  of 
Indiana^  for  the  return  of  a  fagi- 
iiTO  from  justice,  recited  thai  ''the 
anneked  papers,  duly  authenti- 
cated in  accordance  with  the  laws 
of  HUiunSy  show  that  by  affidavit 
in  the  county  of  M<fntgt>mery^  in 
said  State,  (7.  F.  stands  charged 
with  larceny,"  &c.  No  copy  of 
any  affidavit  purporting  to  have 
been  made  in  Montgomery  county 
was  attached  to  the  requisition, 
but  a  warrant  issued  by  a  justice 
of  the  peace  of  that  county,  recit- 
ing that  such  an  affidavit  had  been 
filcdf  and  an  affidavit  purporting 
to  have  been  made  in  Sangomon 
county,  charging  a  larceny  in 
Montffomerif  county,  were  attached 
to  tho  requisition. 

ffeldf  that  in  the  absence  of  a  copy 
of  an  affidavit  filed  in  Montgomery 
county,  tho  governor  of  Indiana 
was  not  authorised  to  issue  his 
warrant  for  the  arrest  of  the  fugi- 
tive.   Ex  ¥arU  Ffiiter 460 

e. 

GIFT. 

DsLirsftT. — A  promised  to  give  a 
bank  certificate  to  B.  Afterwards 
B  found  the  certificate  in  a  room 
usually  occupied  by  him  and  A. 

Jleldj  that  this  was  not  sufficient  to 
show  a  delivery  of  the  certificate. 
Btuchian  et  al,  v.  Mughart't  Admin" 
utrator 449 

QBAVEL  BOADS. 

See  TuEKPiKCS. 

QUABDIAN  AND  IfABI^. 

1.  Ouabdian'b  Dkbd. — A  guardian's 
deed  of  tho  real  est&te  of  hift  ward, 
made  under  the  order  of  the  court, 
oa  the  guardian's  petition  for  a 
•ale  of  the  land,  has  only  the  effect 
•f  a  deed  of  qnit^laim.    The  guar- 


dian cannot  bind  his  ward  by  any 
covenants  in  the  deed.     The  Siate^ 

ex  rel.  Chester  v.  Clark 18S 

2.  PowBR  oy  GuAmniAir. — Where,  af- 
ter a  sale  by  a  guardian  of  the 
ward's  land,  it  is,  upon  the  peti- 
tion of  the  administrator  of  the  es- 
tate of  the  ancestor,  sold  to  pay 
debts,  the  guardian  is  not  aulhor- 
iied  to  protect  the  titlo  of  the  pur- 
chaser at  his  sale  by  buying  in  t lis 
land  at  the  administrator's  isalc. 
The  payihent  of  money  by  the  guar- 
dian for  such  a  purpose  is  ho  an- 
swer to  a  suit  upon  his  bohd.../6u/. 
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HABEAS  GOBFUS. 

1.  iMPillBOindEKT  tOR    CoKTBMPt. — 

Petition  for  a  writ  of  Habeaa  eorpue. 
The  petition  alleged  that  the  peti- 
tioner was  imprisoned  and  held  in 
custody  by  the  sheriff  in  the  jail 
of  the  county,  for  an  alleged  con- 
tempt in  disobeying  ah  order  of 
the  court  directing  him  to  pay  cer- 
tain moneys;  that  in  fact  said  im- 
prisonment is  not  by  virtue  of  any 
writ  or  order  of  the  court  author- 
ising the  same^  &o. 
Ueldj  that  the  petitioner  was  entitled 
to  the  benefit  of  the  writ  Ex 
Parte  Lawler ^  241 

2.  Ik? AUT. — DivoBCB. — In  a  suit  by 
a  mother  to  recover  the  custody  of 
her  infant  child,  when  her  right  to 
such  custody  has  been  before  de- 
clared by  a  decree  in  an  action  for 

divorce,  a  copy  of  the  decree  need 
not  be   fil^    with   her   petition. 

Sean  v.  Deeear 472 

8.  BsTURtr. — A  return  to  a  writ  of 
habeoi  eorpue^  which  disclosed  that 
recently  before  the  issuing  of  the 
writ  the  cnstody  of  the  child  in 
controversy  had  been  transferred 
to  another,  was  held  to  be  bad^  be- 
cause it  did  not  disclose  the  reason 
for  such  change /M. 


HALF-BLOOD. 
How   kindred  4/;  AiAlKt      iki  Dc- 

BOBMTS,  1. 
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HIGHWATS. 

1.  Pbitatb  Wats. — Upon  the  peti- 
tion of  A  to  the  board  of  county 
eommissionerB,  a  priTate  way  was 
established  over  the  land  of  B,  to 
be  opened  and  maintained  by  A  at 
his  own  expense.  The  damages 
assessed  in  faTor  of  B  were  paid 
into  court  and  withdrawn  by  him. 
Three  years  afterwards,  and  before 
the  road  had  been  opened,  B,  upon 
petition  to  the  board  of  commis- 
sioners, obtained  an  order  chang- 
ing the  location  of  the  road,  and 
establishing  it  upon  the  line  be- 
tween him  and  an  adjoining  pro- 
prietor. Suit  by  A  to  have  the  or- 
der changing  the  location  of  the 
way  declared  Toid,  &c. 

Held,  that  under  the  statute,  the  own- 
er of  the  land  over  which  a  priviate 
way  is  located  may  petition  for  a 
change  of  location. 

Heldf  also,  that  as  the  road,  as  first 
located,  had  ncTer  been  opened, 
the  statute  which  requires  the  per- 
son asking  for  a  change  of  location 
to  put  the  new  way  in  as  good  con- 
dition as  the  old,  could  not  apply. 

JBeldf  also,  that  the  complaint  stated 
no  cause  of  action.  Ryker  t.  Mc- 
Elroy 179 

1.  Dedicatiok. — In  a  prosecution 
for  obstructing  a  highway,  the 
court  below  charged  the  jury  "that 
a  road  which  communiqates  with  a 
public  road  at  one  end  only,  and  is 
closed  up  at  the  other,  is  not  sus- 
ceptible of  dedication  to  public  use 
as  a  highway." 

HeU^  that  there  might  be  a  state  of 
facts  as  applied  to  Vhich  the  in- 
struction would  not  be  erroneous, 
and  as  the  eyidence  is  not  in  the 
record,  this  court  will  presume  in 
favor  of  the  action  of  the  court  be- 
low.   The  State  t.  Frazer  et  aL.  196 

8.  Obstruction  of. — The  following 
instruction  giyen  by  the  court  on 
a  prosecution  for  obstructing  a 
highway  was  held  to  be  erroneous : 
*^The  road  must  not  only  be  used 
as  a  public  highway,  but  must  also 
be  worked,  to  constitute  it  a  high- 
way within  the  meaning  of  the  act 
fbrbidding  the  obstruction  of  high- 
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HUSBAND  ANB  WIFE. 

1.  Wife's  Land. — TRvm. — Soil  bj 
a  wife  against  her  husb&nd,  alleg- 
ing that  certain  lands  described  in 
the  complaint  had  been  boaght 
with  her  separate  property;  thai 
she  did  not  intend  to  giTo  said 
lands  to  her  husband,  but  thjit  be- 
ing ignorant  of  the  proper  way  to 
secure  the  title  to  herself,  she  had 
suffered  the  conyeyancc  to  bo  made 
to  her  husband,  upon  his  represen- 
tation that  such  a  conyeyance  se- 
cured the  lands  to  her,  and  that  he 
could  not  convey  any  interest 
therein  without  her  consent,  &c. 
A,  who  was  a  judgment  creditor 
of  the  husband,  was  made  a  defend- 
ant, upon  his  own  petition,  and, 
his  demurrer  to  the  complaint  hav- 
ing been  overruled,  filed  a  general 
denial. 

Heldf  that  the  answer  only  put  in  is- 
sue the  allegations  of  the  com- 
plaint, and  not  the  rights  of  A  as 
a  creditor. 

ffeldf  also,  that  if  the  complaint  was 
good  against  the  husband,  it  was 
good  on  A's  demurrer. 

Held,  also,  that  the  husband's  agree- 
ment to  hold  the  lands  for  the  wife, 
being  free  from  fraud,  constituted 
a  valid  trust  Watkins^.  Jones.     12 

2.  Witness.  —  Upon  the  question 
whether  the  wifo  was  a  competent 
witness  in  a  suit  by  husband  and 
wife  against  a  physician  for  mal- 
practice in  the  treatment  of  the 
wife,  the  court  was  equally  di- 
vided.   Cbmt«  et  al.  v.  Murpl^.    88 

8.  MoETOAGE. — When  notes  are  giv- 
en by  a  married  woman  for  the 
purchase  money  of  land,  and  she 
unites  with  her  husband  in  a  mort- 
gage to  secure  the  notes,  the  mort- 
gage containing  a  covenant  by  both 
to  pay  the  debt^  the  covenant  is 
binding  upon  the  husband,  and  the 
mortgage  constitutes  a  valid  lien 
upon  the  land  against  both.  Buell 
V.  Shttman 464 

4.  Personal  Judgment  Against 
Wife. — ^A  personal  judgment  over 
against  the  wife,  for  the  amount 
not  mado  by  a  sale  of  the  mort- 
gaged premises,  is,  in  such  case,  er- 
roneous, but  the  objection  is  not 
presented  by  a  motion  ibr  a  new 
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trial,  astigning  for  oaiue  that  the 
Judgment  is  contrary  to  law  and 
the  eTidence...«M Ibid. 


I. 


IMPEACHMENT. 


0/  WUm9m.    See  Eyzdkkce,  9. 


INDICTMENT. 


For  robbertf, 
Fbr  bigamy. 
For  assault 

commit   a 

Law,  9. 
For  larceny, 

21. 
For  forgery. 

24. 


See  CsiMUTAL  Law,  2. 

Ste  Criminal  Law,  6. 

and  battery  with  intent  to 

felony.     See  Criminal 

See  Cbimikal  Law,  20, 

See  Cbimikal  Law,  28, 

INFANT. 


See  Parxnt  and  Child. 

1.  Skrtics  ov  Prociss. — Infants 
most  be  served  with  process  in  the 
same  manner  as  if  they  were 
adults.  Hawkins  et  aL  ▼.  Uawkin£ 
AdmW  et  al 66 

2.  Plba  of  iMfANCT. — A  plea  of  in- 
fancy is  a  good  defense  to  an  ac- 
tion to  recover  money  paid  at  the 
request  of  the  infant  to  relieye  him 
from  a  draft  for  military  duty. 
DorreU  t.  Bastings 478 

INJUNCTION. 

Taxes.— A  general  assessment  of 
taxes  for  county  purposes  cannot 
be  enjoined  on  the  ground  that  the 
board  of  county  commissioners 
contemplate  an  unlawful  use  of 
the  funds  when  collected.  Board  of 
ConuiMiionerSf  ^e.f  t.  Brown...  128 

INSTRUCTIONS. 

See  New  Trial,  2. 

1.  Aflsuttiifo  Facts. — ^Where,  in  an 
instruction  to  the  Jury  in  a  crimi- 
nal case,  the  Judge  MtuiiMd  that 


the  crime,  if  committed,  was  com- 
mitted on  a  particular  day,  it  was 
held  that  the  instruction,  though 
erroneous  in  this  particular,  work- 
ed no  harm  to  tho  defendant,  be- 
cause there  was  no  conflict  in  tho 
evidence  upon  that  point,  and  tho 
case  was  such  as  to  exclude  the 
possibility  that  the  jury  could  have 
discredited  the  witnesses  who  tes- 
tified on  that  subject.  Smith  v. 
The  State 821 

2.  Practice. — Where  instructions  to 
the  jury  are  not  numbered,  nor  di- 
vided into  distinct  propositions,  an 
exception  to  any  part  of  them 
which  is  erroneous  may  be  reserv- 
ed by  excepting  to  all  collectively. 
Hersleb  v.  Moss 854 

8.  Verbal  Instructions. —  When 
the  court  is  requested  in  time  to 
charge  the  jury  in  writing,  it  is 
error  to  give  a  verbal  charge.  Wid- 
ner  v.  The  State J 898 

4.  Pebtinekt. — The  instructions  of 
the  court  to  the  jury  should  be  per- 
tinent to  the  case  as  made  2»y  the 
evidence.    Haysy.Bynds 681 

INSURANCE. 

1.  Contract  oi*. — Pleabiho. — Suit 
upon  a  policy  of  insurance  upon 
a  horse.  The  policy,  by  its  terms, 
was  to  run  for  one  year,  commenc- 
ing at  noon  on  March  9th,  1866, 
and  was  dated  March  14th.  It  pro- 
vided that  there  should  be  no  re- 
sponsibility for  insurance  on  ani- 
mals diseased  at  the  "time  of  in- 
surance." Answer,  1.  That  when 
the  policy  was  issued  the  horse  was 
diseased.  2.  That  the  horse  was 
dead  when  the  policy  was  issued. 
With  a  general  verdict  for  the 
plaintiff,  tho  jury  found,  in  answer 
to  interrogatories,  that  the  contract 
of  insurance  was  made  March  9th; 
that  the  premium  was  paid  and  the 
policy  issued  March  14th ;  that  the 
horse  was  first  diseased  March 
18th,  and  died  March  14th,  before 
the  policy  issued. 

Held,  that  the  plaintiff  was  entitled 
to  Judgment  on  the  findings. 

Held^  also,  that  as  a  valid  eontraoi  of 
insurance  may  exist  without  a  pol- 
icy, the  answers  were  bad,  for  not 

•    averring  that  the  horse  was  dis- 
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eased  at  the  **  time  of  insurftnoe  \" 
the  arerment  that  he  waa  diseased 
when  the  policy  issued  not  being 
within  the  condition  contained  in 
the  policy. 

Held,  also,  that  if  the  answers  had 
been  good,  the  finding  of  the  jury, 
that  the  contract  of  insurance  was 
made  on  the  0th,  and  that  the  horse 
was  first  diseased  on  the  18th,  sup- 
ported the  general  Terdiet  for  the 
plaintiff.  American  Hurtt  Im.  Co. 
T.  Patterson 17 

2.  Policy  of  Imsuramce.— Acnoir 
OK. — Where  a  person  who  has  no 
title  to,  or  insurable  interest  in 
property  procures  a  policy  of  in- 
surance thereon,  the  policy  is  roid, 
and  he  cannot  maintain  an  action 
on  such  policy  in  case  of  loss. 
Bench  T.  The  Sinrnsaippi  Int,  Oo,  64 

8.  Same. — ^pRmiirM  Notes. — Coir- 
■IDIKATTOH. — There  is  no  consid- 
eration for  notes  given  for  the  pre- 
mium upon  a  policy  of  insurance 
▼oid  for  the  reason  that  the  person 
to  whom  such  policy  issued  had  no 
title  to,  or  insurable  interest  in,  the 
property  insured Ibid. 

4.  Plkadinq. — Mutual  Insu bancs. 
A  complaint  in  a  suit  by  a  mutual 
fire  insurance  company  to  recover 
an  assessment  on  a  premium  note, 
which  avers  that  the  assessment 
was  made  to  pay  the  liabilities  of 
the  company  for  losses  and  expen- 
ses, is  sufficient  if  the  exhibit  re- 
quired by  liie  statute,  (1  G.  &  H.,  } 
67,  p.  896,)  shows  that  the  assess- 
ment was  made  only  for  the  pur- 
pose of  paying  the  liabilities  of  the 
company  for  losses  by  fire,  and  not 
to  deAray  the  expenses  of  the  com- 
pany  Ihid, 

5.  f  BAUD.— COMTXNTS  Of  POLlCt. — 

To  a  suit  upon  a  premium  note, 
given  on  a  policy  of  inauranee,  the 
defendant  answered  that  the  agent 
of  the  company  had  proposed  to  de- 
fendant)  for  the  sum  named,  to  in- 
sure hia  houae  against  loss  by  fire; 
that  defendant  accepted  said  offer 
upon  the  condition  that  for  the  sum 
named  he  should  have  an  uncondi- 
tional policy,  which  should  not  be 
subject  to  the  payment  of  any  fdr^ 
ther  aaaeaamenta  for  premiuma; 
that  the  agent  delivered  a  policy 
which  he  fklaely  and  firaudulently 


repraaented  confemed  to  the  oaa- 
tract,  but  that  in  fact  eaid  policy 
contained  a  oondition  which  made 
the  liability  of  the  company  de- 
pend upon  the  prompt  payment  by 
defendant  of  such  assessments  as 
might  bo  made  upon  a  premium 
note  for  $126 ;  that  defendant  was 
an  illiterate  man,  only  able  to  read 
with  great  labor  and  difficulty,  as 
the  agent  well  knew,  and  relied 
upon  the  truth  of  said  representa- 
tions; that  the  condition  in  said 
policy  was  printed  in  type  so  small 
as  to  make  it  extremely  difficult  for 
any  one  to  read  the  same,  and  that 
defendant  was  wholly  ignorant 
thereof  until  he  received  notice  of 
an  assessment  upon  said  premium 
note ;  that  said  note  was  procured 
by  the  fraudulent  representation 
of  said  agent  that  the  paper  which 
defendant  signed  was  an  applica- 
tion for  insurance,  &c.  The  policy 
was  brought  into  court  and  offered 
for  cancellation. 

ffeldf  that  the  rule  that  the  law  fa- 
vors the  diligent,  should  not  be  ap- 
plied for  the  protection  of  those 
who  take  advantage  of  Ignorance 
to  perpetrate  fraud. 

Held^  also,  that  if  a  party  may  not 
rely  upon  the  representations  of 
another  as  to  the  contents  of  a 
written  instrument,  neither  must 
the  other  contracting  party,  by  his 
own  acl|  increase  the  difficulties 
of  such  an  examination.  The 
amount  of  diligence  required  is  to 
be  determined  by  the  relation  of 
the  parties  and  the  circumstances 
of  each  case. 

Beld,  also,  that  the  answer  present- 
ed a  good  defense.  Kelier  v.  The 
Ssidiable  Fire  Ine.  Co »  170 


INTSREST. 

GoMFUTATiOR  OF. — ^In  computing  in- 
terest, where  there  have  been 
partial  payments,  the  payments 
should  be  applied  first  to  the  inter- 
est then  accrued,  and  the  surplus, 
if  any,  to  the  principal.  If  the 
payment  be  less  than  the  interest 
due,  interest  should  be  computed 
on  tho  whole  principal  ubUI  the 
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payments  exceed  the  interest. 
MarkePs  Adm'r  t.  Spiiler'9  Ad- 
mnUiraUnr 488 

I. 

JEFFERSON  VILLE     RAILROAD . 

See  Railboads,  8. 

JUI>GB. 

Appointment  of,  pro  tempore.  See  Cir- 
cuit COCTRT,  4,  6,  6. 

Change  of,  qfter  verdict  and  h^ore  final 
decree.     See  DiTOBCiCy  1. 

JUDGMENT. 

Promise  to  eatiffy.    See  Contbact,  4. 

Payment  o/,  not  a  waiver  of  right  of 
appeaU    See  Appeal,  11. 

1.  Tendeb. — ^Paymekt  into  Court. 
The  defendant,  with  a  plea  of  ten- 
der, paid  into  court  the  money  al- 
leged to  have  been  tendered.  The 
plaintiff  had  a  verdict  for  an 
amount  greater  than  the  tender, 
and  the  court  rendered  judgment 
for  the  amount  of  the  yerdict^  and 
credited  the  money  already  paid 
in. 

Held,  that  the  judgment,  if  not  strict- 
ly formal,  was  substantially  cor- 
rect    Bamee  y.  Batee 15 

2.  Judgment  bt  Default. — Justicb 
07  THE  Peace. — The  judgment  of 
a  justice  of  the  peace  upon  a  de- 
fault is  not  Toid  because  the  sum- 
mons and  the  return  of  the  officer 
are  not  set  out  in  the  record.  The 
statute  does  not  require  the  pro- 
cess or  the  return  of  the  officer  to 
be  copied  into  the  record  made  by 
the  justice.  Taylor  y.  McClure  et 
at 89 

8.  Sebvics  or  Pbooess. — Jubisdic- 
TiON  or  pEBSOir  — ^In  cases  requir- 
ing ordinary  adversary  proceed- 
ings, jurisdiction  of  the  person  is 
necessary  to  the  validity  of  the 
judgment,  and  this  can  only  be 
acquired  by  the  service  of  process 
or  by  an  appearance.  Haiokine  et 
aL  V.  Hawkins'  Adm'r  et  aL^.».     66 

4.   COLLATEBAL    PROCXEDIKGS. — Ju- 

B1SDICTI0N  Peesumed. — Where  the 
jodgpnent  of  a  court  of  general  ju- 
risdiction comes  collaterally  in 
question,  and  the  record  discloses 


nothing  upon  the  subject,  jurisdic- 
tion of  the  person  will  be  preaum- 
ecl Ibid. 

5.  Same. — Appeal. — On  error  or  ap- 
peal, it  must  affirmatively  appear 
by  the  record  that  process  was 
duly  served,  or  that  the  defendant 
appeared'. Ibid. 

6.  CoMvox  Pleas  Coubt. — Siona- 
TUBB  OF  Judge  to  Pbocbedinos. — 
Under  the  statute,  the  signature 
of  the  judge  to  the  record  of  the 
proceedings  of  the  Court  of  Com- 
mon Pleas  is  necessary  to  give  va- 
lidity to  the  judgments  of  the  court, 
and  a  sale  upon  a  judgment  not 
thus  signed  is  void.  Oalbraith  et 
ed,  V.  Sidener 142 

7.  Fobmeb  Recoyebt. — Dismissal 
OF  Action. — ^The  record  of  a  form- 
er suit  between  the  same  parties, 
filed  with  a  plea  of  former  recov- 
ery, 'showed  that  the  former  suit 
involved  some  of  the  same*  matters 
involved  in  this;  that  a  general 
denial  had  been  filed  by  the  de- 
fendant in  the  former  suit,  with 
an  agreement  that  all  matters  of 
defense  might  be  given  in  evidence 
under  it;  that  the  case  had  been 
referred  to  a  master  commissioner 
and  a  day  in  vacation  appointed  to 
hear  the  case;  that  the  plaintiff 
failed  to  appear  on  the  day  ap- 
pointed, and  on  the  next  day  filed 
in  the  clerk's  office  a  written  dis- 
missal of  the  case;  that  at  the 
next  term  of  the  conrt  the  master 
filed  his  report-,  and  that,  over  the 
objection  of  the  plaintiff,  and  over 
his  motion  to  have  the  dismissal 
entered  up,  the  court  entered  a 
judgment  upon  the  report  against 
the  defendant  for  costs. 

ffeldy  that  after  the  dismissal  by  the 
plaintiff,  no  judgment  could  be 
rendered  upon  the  complaint. 

Heldf  also,  that  the  record  filed  did 
not  show  a  former  recovery.  Mil- 
ler V.  ManM 194 

8.  Estoppel  bt. — An  action  for  the 
recovery  of  real  estate  was  tried 
on  the  29th  of  July,  1865,  and  the 
judge  to  whom  ^e  cause  was  sub- 
mitted was  then  ready  to  pro- 
nounce judgment  for  the  plaintiff, 
but  at  the  request  of  the  defend- 
ant, and  for  his  sole  accommoda- 
tion, it  was  agreed  that  the  Jodgo 
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•houM  hold  the  OMe  andor  adTiso- 
ment,  and  that  the  judgment,  when 
entered,  should  be  entered  as  of 
the  date  of  July  29th.  In  pursu- 
anoe  of  this  agreement,  the  record 
was  signed  bj  the  judge,  learing  a 
sufficient  space  to  insert  the  judg- 
ment, and  on  the  17  th  of  January^ 
18GG,  without  ol^ection  on  tho  part 
of  the  defendant,  the  judgment 
was  entered  up,  as  of  July  29th, 
1865.  In  a  suit  by  the  former  de- 
fendant for  a  new  trial,  as  of 
right,  and  to  enjoin  proceedings 
under  the  judgment. 

Utldy  that  he  was  estopped  to  deny 
that  tho  judgment  was  rendered 
on  July  29th. 

HUd^  also,  that  the  record,  in  the 
absence  of  fraud,  being  regular 
on  its  face,  was  conclusive  upon 
the  parties.  Ridgway  t.  Marri- 
«o» 201 

0.  Appeal. — Efpsot  or. — ^Theonly 
efifect  of  an  appeal  to  the  Supreme 
Court  is  to  stay  execution  on  tho 
judgment  In  all  other  respects, 
tho  judgment,  until  annulled  or 
reversed,  is  binding  upon  the  par- 
ties as  to  any  question  directly 
decided.  Burton  et  al,  t.  Jiur- 
ton 842 

10.  Belibi*  Aoaimst.— Complaint  to 
enjoin  the  collection  of  a  judg- 
ment. It  appeared  by  a  letter 
from  the  judgment  plaintilTs  to 
their  attorneys,  made  an  exhibit 
with  the  complaint,  that  the  debt 
upon  which  tho  judgment  was  af- 
terwards taken  had  been  in  some 
manner  arranged,  and  the  attor- 
neys wore  directed  to  deliver  up 
the  note  ppon  the  payment,  by  one 
A,  of  tho  costs  and  attorneys'  fees. 
The  costs  and  fees  were  not  paid 
by  A,  but  after  judgment  the  de- 
fendant paid  them.  As  an  excuse 
for  not  making  a  defense,  it  was 
alleged  that  the  character  of  the 
judgment  plaintiffs  for  integrity 
was  BO  high  as  to  induce  the  pres- 
ent plaint iif  to  believe  that  they 
would  not  take  a  judgment  under 
such  circumstances. 

JJeld^  that  the  complaint  was  bad,  1, 
because  it  did  not  apnear  what  the 
arrangement  stated  was  based 
upon — whether  tho  debt  had  been 
paid  in  full,  or  whether  anything 


had  been  paid  or  given  In  satxsfao- 
tion — and  2,  because  tho  condition 
as  to  the  payment  of  the  costs,  &e., 
not  having  been  complied  with, 
the  defendant  was  not  entitled  to 
receive  the  note,  and  should  have 
made  his  defense.  Beed  et  aL  v. 
BoMemer  etal 470 

JUDICIAL  NOTICE. 

OourU  VfiU  take  judieUU  notice  of  nam-' 
gability  of  elremma.  See  Wateh- 
COURSI,  2. 

Supreme  Court  will  not  take  judieial 
notice  o/ corporate  existence  qf  drain' 
iny  aeeoeiationz.    See  Dkajsisq  As- 

BOGEATIOKS,  2. 

Courte  ufiU  not  take  judicial   notice 

whether  a  railroad  company  operaiet 

a  road  through  a  particular  county. 

See  Railroads,  10. 
Will  take  judicial  notice  of  yeoyraph' 

teal  position  of  towns.    See  Baiz«- 

BOADS,  20. 
Will  take  notice  <if  the  duOee  amtextd 

by  law  to  tlte  contract  to  carry.     See 

Eailboads,  21. 

JURISDICTION. 

Service  qf  procue  neceeeary  to.    See 

Judgment,  8. 
Presumed^  when  brought  collaterally  in 

^ueetion.    See  Judgxekt,  4. 

JURY. 

1.  Sepabation  of. — It  is  error  to 
permit  the  jury  to  separate  dop- 
ing the  trial  of  a  criminal  cause, 
without  the  consent  of  tho  accused. 
Andereon  v.  The  State 22 

2.  The  affidavits  of  jurors  cannot  be 
used  to  impeach  a  verdict,  Baun  t. 

Wilson 296 

JUSTICE  OF  THE  PEACE. 

1.       Jl7Z>aMBKT    BT     DEFAULT. — ^The 

judgment  of  a  justice  of  the  peace 
upon  a  default  is  not  void  because 
the  summons  and  the  return  of 
the  officer  are  not  set  out  in  the 
record.  The  statute  does  not  re- 
quire the  process  or  the  return  of 
the  officer  to  bo  copied  into  the 
record  made  by  tho  justice.  TViy* 
Idr  V.  MeClure  ct  al 88 
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2.    How  ELXCTKD.-^astioes  of  the 

peace  are  township  officers,   and 

must  be  elected  by  the  qualified 

.  Toters  of  the  township.    The  Town 

of  Spencer  y.   Cline 61 

8.  Same. — ^Towns. — The  county  board 
are  given  a  discretion  as,  to  the 
number  of  justices  of  the  peace  to 
be  elected  in  each  township,  not 
exceeding  three  for  each  township, 
and  one  for  each  incorporated 
town  therein ,Ibid, 

4.  Same — ^The  additional  justice 
provided  for  any  town  may,  by  the 
order  of  the  board,  be  required  to 
reside  in  the  town,  but  he  must  be 
elected  by  the  voters  of  the  town- 
ship, and  his  jurisdiction  extends 
throughout  the  township Ibid. 

6.  Same. — A  prosecution  for  the  vi- 
olation of  a  town  ordinance  may 
be  instituted  before  any  justice  of 
the  township  residing  within  the 
corporate  limits ,Ibid. 

6.  Bejected  Plbadinq. — Where  an 
answer  filed  before  a  justice  of  the 
peace  is  rejected,  on  motion,  it  does 
not  make  any  part  of  the  files  in  the 
case  on  appeal.  If  the  defendant 
desires  to  have  the  benefit  of  his 
answer,  it  should  be  re-filed.  Hun- 
ter V.  Thomae 448 

1.. 

LANDLORD  AND  TENANT. 

1.  Lease. — DESTRucnoir  of  Prem- 
ises BT  Fire. — In  the  absence  of  a 
covenant  to  rebuild,  a  tenant  is 
not  relieved  of  his  express  con- 
tract to  pay  rent  by  the  accidental 
destruction  of  the  demised  prem- 
ises, unless  it  is  so  stipulated  in 
the  lease.  Womaek  v.  MeQuar^ 
ry 108 

2.  Same. — Lease  or  a  Part  of  a 
BuiLDiKQ. — The  lease  of  a  part  of 
a  building,  as  of  a  cellar  or  an  up- 
per room,  is  an  exception  to  this 
general  rule,  because  by  the  de- 
struction of  the  building  there  re- 
mains nothing  upon  which  the  de- 
mise can  operate Ibid. 

8.  Same. — Where  a  lease  was  made 
of  a  saw  mill,  and  of  one  room  in 
an  adjoining  factory,  and  both  the 
saw-mill  and  factory  were  acci- 
dentally destroyed  by  fire,  it  was 


held  that  the  lessee  was  discharged 
from  his  obligation  to  pay  rent  for 
the  room  in  the  factory,  but  not  for 
the  saw-mill,  and  that  the  rent 
should  be  apportioned  as  in  case  of 
a  partial  eviction  of  a  tenant...  Ibid. 

4.  Lease. — Breach  oi*  Covenants. 
A  leased  to  B  a  tract  of  land  for 
five  years,  and  agreed  to  clear  out 
a  ditch  on  the  land.  B  was  to  clear 
a  portion  of  the  land,  erect  certain 
fences  and  pay  the  taxes,  &c.  Suit 
by  A  upon  the  lease,  alleging  that 
B  had  failed  in  his  obligations  un- 
der the  lease.  Answer:  1.  That 
A  had  failed  for  fifteen  months  to 
clear  out  the  ditch,  as  ho  had 
agreed,  and  that  for  that  cause  B 
had  abandoned  the  land  and  the 
lease.  2.  That  after  the  lease,  A 
had  sold  the  land  to  another  and 
put  him  in  possession,  and  that  tho 
purchaser  interfered  with  B's  en- 
joyment of  the  land  by  cutting 
timber  and  leaving  the  tree  tops 
on  the  land,  wherefore  B  had  aban- 
doned the  land,  &c 

ffeldy  that  as  A's  agreement  to  clear 
out  the  ditch  was  not  a  condition 
precedent,  and  as  no  damage  is 
alleged  to  have  resulted  from  the 
failure  to  do  so,  the  first  answer 
was  no  bar  to  the  suit. 

Held,  also,  that  the  second  answer 
was  bad  on  demurrer.  Handechy 
V.  Suiion 159 

LAKCENY. 

See  Gbiiiieal  Law,  20,  21. 

LEASE. 

See  Landlord  avd  Tehant. 

LICENSE. 

See  TRESPASf^  1. 

LIMITATIONS,  STATUTE  OP. 

1.  Legal  Disabilities. — Thephrasi 
«  under  legal  disabilities,"  includes 
persons  under  tho  age  of  twenty- 
one  years.  Hawkin*  tt  al  v.  27av- 
ibW  Adm'r  ei  al 66 

2.  Appeal. — Under  the  code,  persons 
under  legal  disabilities  may  appeal 
from  a  Judgment  against  them  at 
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aaj  time  witliim  Unco  yMors  after 
the  disability  ia  rtiBOT«d..~~./&uiL 

3.  Practice. — Where  ilie  sUtate  of 
limitations  has  run  againai  some 
of  the  appellants,  the  Supreme 
Court  may  strike  tlietr  names  from 
the  record,  and  proceed  to  deier* 
mine  the  appeal  as  to  those  not 
barred ^..^ Ibid. 

i.  Plka  of.— a  ploa  of  the  statute 
of  limitations  to  an  appeal  is  not 
a  confession  of  the  errors  as- 
signed  •  Ibid. 

6.  ScocBssiTB  DissBiniis. — Separate, 
sueoessiTO  disseisins  cannot  be 
tacked  so  as  to  constitute  in  law 
one  disseisin  and  a  continuous 
single  pessession,  unless  there  is  a 
privity  of  estate  between  the  suc- 
eessive  parties.  McEntire  et  al  r. 
J»rovaM.... .•..••••••• ••••  847 

C.  8am B — DowRXss. — Where  the  hus- 
band died  while  the  B.  &  1843 
were  in  force,  it  will  be  presumed, 
nothing  appearing  to  the  contra- 
ry, that  the  widow  took  as  dow- 
ress /6td> 

7.  Samc. — As,  under  that  law,  the 
widow  was  entitled  to  occupy  in 
common  with  the  heir  any  lands 
in  which  she  was  entitled  to  dower, 
until  olyection  was  made  by  the 
heir,  such  an  ooeupancy  by  her 
would  be  a  continuance  of  the  pos- 
session of  the  husband,  and  not  a 
new  disseisin Ibid. 

8.  Retkoactitb  Effect  of.  —  The 
statute  of  limitations  contained  in 
the  code  of  1852  is  retroactiye  in 
its  operation,  and  bars  an  action 
to  recoTer  real  estate  which  is  not 
commenced  within  the  period  lim- 
ited, after  the  cause  of  action  ac- 
crued..   Ibid, 

9.  Tax  Dbed.-Iu  an  action  to  recoTcr 
real  estate,  the  defendant  pleaded 
the  statute  of  limitations,  and  gave 
OTidenoe  tending  to  show  that  he 
had  been  in  possession  of  the  land 
under  a  tax  deed  for  more  than 
twenty  years.  The  court  instructed 
the  Jury  that  the  plaintiffs'  cause 
of  action  accrued  at  the  date  of 
the  tax  sale. 

HeU  that  the  instruction  was  erro- 
neous, and  that  the  error  was  not 
cured  by  the  giving  of  another  in- 
struction to  the  effect,  that  when 
the  claim  of  title  is  only  colorable, 


the  eavte  of  action  does  not  mcen» 
until  possession  is  taken  under 
it ^ Ibid. 


MAUCIOUS  PROSECUTION. 

Sm  Evidkics,  8. 

MABRIAQB  CONTRACT. 

Beback  of.  —  T«  an  aotiom  ftr  a 
breach  of  marriage  oontraet^  the 
defendant  answered  that  the  plain- 
tiff had  fraudulently  concealed  from 
him  the  fact  that  she  bad  before 
that  time  been  delivered  of  a>  bas- 
tard child. 

Held,  that  the  answer  constituted  a 
good  defense  to  the  action.  BeU  v. 
Saifm 468 

MASTER  AND  SERVANT. 

1.  Neguoevce  09  Co-Sbetaiit.-^ 
It  is  the  duty  of  a  master,  as  far 
as  reasonable  care  in  the  selection 
can  accomplish  that  end,  to  employ 
none  but  competent  and  trustwor- 
thy servants;  and  if  he  fails  in 
this,  and  takes  into  his  service 
those  who  are  incompetent  or  care- 
less, he  should  answer  to  his  other 
servants  for  the  consequences  which 
may  result  to  them  from  such  fkil- 
ure.  The  Chicago  and  Qrtat  EoKi" 
em  R,  M.  Co.  v.  Hameif 28 

2.  Injuet  to  Sebtakt. — ^A  minor 
son  of  the  plaintiff  was,  with  his 
consent,  employed  to  go  upon  a 
construction  train  to  furnish  water 
to  tha  laborers  at  the  points  where 
they  stopped  for  labor.  The  son 
was  also,  at  times,  with  the  father's 
knowledge,  employed  as  brakamaa 
and  fireman  upon  the  train.  By 
the  negligence  of  the  person  in 
charge  of  a  section  of  the  read,  in 
not  signaling  the  train,  it  ran  off 
the  track  at  a  curve,  where  the  rails 
were  being  elevated. 

Beld,  that  the  rule  retpandioi  mijMrior 
applies  only  to  actions  sounding  in 
tort,  and  that  where  the  relation 
of  master  and  servant  exists,  the 
duties  and  liabilities  of  the  parties 
must  be  determined  by  the  contract. 

nudf  alsO|  that  where  one  aecepts  a 
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situation  in  which  he  must,  of  ne- 
cessitj,  be  exposed  to  injury  by  any 
want  of  caro  on  the  part  of  his  fbl- 
low-serrants,  he  must  be  held  to 
havo  made  his  contract  in  view  of 
such  hasard,  and  cannot  recover 
for  au  injury  thus  caused,  unless 
by  express  contract  the  master  has 
mado  himself  an  insurer,  or  unless 
the  master  has  failed  in  his  implied 
obligation  to  employ  competent  fel- 
low-servants. 

Ileldy  also,  that  as  to  ij^juries  result- 
ing from  other  causes  than  the  or- 
dinary hazards  of  the  employment, 
the  servant  stands  towards  the 
master  as  a  stranger. 

ntUy  also,  that  the  company  was  not 
liable  in  the  case  stated.  The  Ohio 
and  JliMMaippi  i2.  R,  Co.  v.  Ilam- 
mertley 871 

MILITARY  SUBSTITUTE. 

This  was.  a  suit  for  the  price  agreed 
to  bo  paid  for  a  military  substitute. 
The  judges  being  equally  divided 
in  opinion  upon  the  questions  pre- 
sented, the  judgment  of  the  court 
below  was  affirmed  by  operation  of 
law.     Newman  et  al.  v.  Wright  105 

mill-dam. 

1.  Mili-dax-Appubtenakt  TO  Mill 
Seat.— Where  a  mill  and  mill  seat 
are  conveyed  by  deed,  as  such,  by 
metes  and  bounds,  the  dam  will 
pass  as  appurtenant  to  the  mill 
scat,  though  it  is  not  included 
Within  the  metes  and  bounds  given, 
and  does  not  abut  on  the  land 
described.  Neaderhouser  v.  The 
State  .i 257 

2.  Same — Evidence. — In  a  prosecu- 
tion for  a  nuisance,  in  the  erection 
and  continuance  of  a  mill-dam,  the 
defendant  justified  under  an  act 
of  the  legislature  authorizing  his 
grantor  to  construct  the  dam.  The 
deeds  given  in  evidence  to  show 
the  defendant's  title  described  only 
the  mill  seat  by  metes  and  bounds, 
and  to  show  his  title  to  the  dam, 
the  defendant  offered  to  prove  that 
the  dam  was  built  by  the  person  to 
whom  the  legislative  grant  was 
l^ven,  and  that  he  and  his  grantees 


had  ever  since  been  in  possession 
under  a  claim  of  right  from  him. 

ffeldf  that  the  evidence  offered  was 
competent,  and  was  sufficient  evi- 
dence of  title  against  all  other  per- 
•sons  except  the  owners  of  the 
banks Ibid. 

8.  Navigable  Streams — Oadinai^ce 
OF  1787.— Under  article  4  of  the 
ordinance  of  1787,  the  navigable 
waters  leading  into  the  Miseistippi 
and  St.  Lawrence  rivers,  &c.,  can 
not  be  obstructed  by  State  author- 
ity, but  the  operation  of  the  act 
and  the  power  of  Congress  over 
this  subject  is  limited  to  those 
streams  which  are  channels  of 
commerce  between  the  States -^ 
such  as  are  navigable  in  fact  for 
vessels  of  commerce  coming  out  of 
and  returning  into  the  navigable 
waters  of  other  States,  by  contin- 
uous voyages Ibid. 

4.  Same -~  Judicial  Notice. — The 
courts  will  take  judicial  notice  of 
the  navigability  of  streams,  as  a 
part  of  the  common  public  history 
of  the  country Ibid, 

5.  Same— Wabasa  Riyeb.— Tho  Wa- 
bash river,  where  it  passes  through 
Adams  county,  in  this  State,  is  not 
a  navigable  stream Ibid. 

6.  KnisAKOS.  —  Wherever,  in  the 
course  of  a  stream,  it  ceases  to  be 
a  publio  highway  for  Commerce 
between  this  and  other  States,  at 
that  point  its  national  character 
terminates,  and  above  that  it  is 
within  the  exclusive  jurisdiction 
of  the  State,  and  a  legislative  act 
authorising  its  obstruction  by  a 
mill-dam  is  a  good  defense  to  a 
prosecution  for  a  nuisance...  Ibid. 

7.  Nayigablb  Stseam.— a  stream 
cannot  be  said  to  be  navigable  in 
the  legal  sense  of  the  term,  unless 
it  be  of  such  a  character  as  to  be 
useful  to  tho  publio  as  a  channel 
of  travel  or  commerce Ibid. 

8.  Same. — When  an  act  provides  that 
a  dam  shall  be  built  with  a  suitable 
slope  or  lock,  so  as  not  to  interrupt 
navigation,  tho  omission  to  provide 
such  slope  or  lock  will  not  deprive 
the  party  of  the  benefit  of  the  law, 
when  it  does  not  appear  that  any 
person  since  tho  erection  of  the 
dam  has  cither  attempted  or  de- 
sired to  navigate  tho  river  at  that 
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point,  and  espeolallj  when  it  is 
clear  that  it  never  was  used,  or 
was  capable  of  being  used,  as  a 
nari^ble  highwaj,  in  the  proper 

senso  of  the  term^ Ibid. 

• 

MISTAKE. 
Of  Law.    Set  Taxis,  9. 

MORTGAGE. 

1.  HusBAHD  AVD  WiFB. — When  notes 
are  giyen  by  a  married  woman  for 
the  purchase  money  of  land,  and 
she  unites  with  her  husband  in  a 
mortgage  to  secure  the  notes,  the 
mortgage  containing  a  covenant 
by  both  to  pay  the  debt,  the  cove- 
nant is  binding  upon  the  husband, 
and  the  mortgage  constitutes  a  va- 
lid lien  upon  tho  land  against  both. 
Buill  T.  Skuman 464 

2.  Peksoxtal  Judgment  Against 
Win. — A  personal  judgment  over 
against  the  wife,  for  the  amount 
not  made  by  a  sale  of  the  mort- 
gaged premises,  is,  in  such  case,  er- 
roneous, but  the  objection  is  not 
presented  by  a  motion  for  a  uew 
trial,  assigning  for  cause  that  the 
judgment  is  contrary  to  law  and 
the  evidence Ibid, 

N. 

NEGLIGENCE. 

See  Railkoads,  7,  8,  9,  18,  14,  15,  16. 
lAabilihf  of  owner  of  eaiUe  for  injwry 

done  to  train.    See  Raileoads,  10, 

11. 

NEW  TRIAL. 

1.  A  motion  for  a  new  trial  commenc- 
ing <*The  defendants  move,  &o.," 
using  the  plural,  and  signed  by  an 
attorney  for  "defendants,"  will  be 
held  to  embrace  all  the  defendant«. 
Burt  and  Wife  v.  EcttUnger 214 

2.  ExROR  OF  Law — Instructions. — 
Motion  for  a  new  trial ;  one  cause 
assigned  being  that  error  of  law 
occurred  at  the  trial  of  tho  cause, 
which  was  excepted  to  at  the  time 
by  tho  party,  in  this:  that  the 
court,   in    giving    instructions  to 


the  jury,  gave  inatniotions  coBtn- 
ry  to  law. 
Held,  that  this  was  sniBcient  to  brio* 
in  review  all  instructions  spsciaUj 
excepted  to  at  tho  proper  time. 
Dawson  v.  Coffnum  ei  al 220 

3.  Same  —  Otsbbulcd  Case.— Tbc 
decision  in  Home  et  oL  v.  Wil- 
lianu,  28  Ind.  87,  overruled  on  tliin 
point Ibid. 

4.  MificoNDucT  OF  Just. — ^Thc  action 
of  the  court  below  in  granting  a 
new  trial  was  assigned  for  frror 
on  an  appeal  from  the  judgment 
rendered  on  a  second  trial  One 
reason  assigned  for  the  new  tritl 
was  the  misconduct  of  the  jorj. 
which  was  attempted  to  be  shown. 
in  part,  by  the  affidavits  of  joron. 
Tho  party  in  whose  favor  the  ver- 
dict was,  did  not  object  to  the  filing 
of  the  affidavita. 

ffeldf  that  though  the  eoart  erred  in 
receiving  the  affidarits  of  the  ju- 
rors, yet,  as  no  exception  was  re- 
served, the  error  is  not  available. 

Heldy  also,  that  as  other  causes  were 
assigned  for  a  new  trial,  and  ii 
does  not  appear  for  what  caose  the 
new  trial  was  granted,  the  Supreme 
Court  will  presume  in  favor  of  the 
correctness  of  the  ruling  of  the 
court  below.    JIatm  v.  Wilton,  296 

NUISANCE. 

Cbmkteeies. — A  cemetery  is  not  of 
itself  a  nuisance,  and  the  naked 
averment  that  it  is  such,  in  a  eom- 
plaint  to  enjoin  its  establishment, 
is  not  sufficient  The  facts  which 
make  it  such  must  be  averred.  Be- 
ffein  etal  v.  The  City  ofAndertem.  79 

OFFICE  AND  OFFICBBa 
See  Fbx8. 

1.  Township  Tbubtni— Ddtiw  a»i> 

Bond  of.— Tho  duties  of  a  township 

trustee  are  defined  by  statute,  and 

tho  official  bond  required  of  ench 

trustee  is  to  secure  the  performance 

of  his  duties,  as  thus  defined.  Utr- 

beek  et  al  v.  The  State  ex  rei  Jeek- 

eon  Townehip -    ^ 

%.  Sams— -LiABiLXTT.^That  mooeT 
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whioh  has  eome  into  the  hands  of 
a  township  trustee,  as  such,  has 
been  stolen  from  him,  without  his 
fault,  does  not  release  him  from 
his  obligation  to  pay  such  money 
over  to  his  successor  in  oiBce.  IbicL 
S.  Officer  db  Facto. — When  one  is 
in  the  exercise  o^  an  office  in  which 
the  public  is  concerned,  his  author- 
ity as  an  officer  in  the  performance 
of  official  acts  can  only  be  ques- 
tioned in  a  direct  proceeding  to 
contest  his  right  to  hold  the  office. 
Cumber ts  ▼.  The  Adatnt  Express 
Co 181 

4.   GOUNCILMEN — ^TeRM  OF  OfFICX. — 

Under  the  act  for  the  incorporation 
of  cities,  approTcd  March  9,  1857, 
one  elected  to  fill  a  Yacancy  in  the 
office  of  councilman  is  entitled  to 
hold  the  office  during  the  unex- 
pired term  of  his  predecessor.  The 
State  ex  reL  Benton  t.  Ths  Mayors 
^c,  qf  La  PorU 248 

ORDINANCB  OF  1787. 

See  Watsr^Coubsx,  1. 

P. 

PARENT  AND  CHILD. 

It^my  to  ChUd.  See  RAiLBOADt,  18, 
14,  15^  16. 

1.  Injtjbt  to  Gbild.  —  Where  the 
person  injured  is  a  minor,  who  is, 
at  the  time  he  receires  the  injury, 
in  the  employ  of  a  railway  com- 
pany for  hire,  and  the  injury  is 
caused  by  his  own  negligence,  or 
the  negligence  of  a  fellow-serrant 
engaged  in  the  same  general  em- 
ploymenty  an  action  cannot  be 
maintained  by  the  father  of  such 
minor  for  the  injury  reeeiyed,  un- 
less the  company  was  negligent  in 
hiring  the  co-serrant  by  whose 
negligence  the  injury  was  caused. 
T&  Chieago  and  Great  Eastern  R,  R, 
Co,  T.  Barney 28 

2.  Enticimo  aw  at  Child. — Against 
the  consent  of  plaintiff,  his  son, 
under  eighteen  years  of  age,  was 
enticed  away  by  defendant  and 
placed  in  the  United  States  army  as 
atabetitute.   

Vol.  XXVm.— 87 


Heldy  that  plaintiff  was  entitled  to 
recover  of  defendant  the  value  of 
the  son's  services  during  the  period 
of  absence  occasioned  by  such  en- 
listment.    Bvndy  v.  Dodson.,,  2du 

PARTIES. 

1.  GoNTBACT.— A,  as  administrator 
of  an  intestate,  brought  suit  against 
B  to  recover  certain  personal  pro- 
perty alleged  to  belong  to  the  in- 
testate. Pending  the  suit,  a  com- 
promise was  effected,  by  which  B 
agreed  in  writing,  in  consideration 
of  the  dismissal  of  the  suit  and  the 
relinquishment  by  A  of  all  claim 
to  the  property,  that  he  would  pay 
all  valid  claims  against  the  estate. 
A  thereupon  dismissed  the  suit 
and  resigned  the  administration. 
Suit  by  G  upon  the  agreement,  al- 
leging that  he  held  a  valid  claim 
against  the  estate,  &c. 

ffeldy  that  G  might  maintain  an  ac- 
tion upon  the  agreement.  Cross  v. 
TruesdaU 44 

2.  Tbusteb  of  an  Expbbss  Trust. — 
The  Wahash  and  Erie  Canal  being 
out  of  repair  and  unfit  for  naviga- 
tion, and  the  trustees  being  unable 
to  make  the  necessary  repairs,  an 
association  was  formed  of  those  in- 
terested in  the  navigation  of  the 
canal,  for  the  purpose  of  making  a 
contract  with  the  trustees  to  receive 
the  tolls  and  keep  the  canal  in  re- 
pair. The  members  of  the  associa- 
tion subscribed  certain  sums, which, 
by  the  articles  of  association,  were 
to  be  paid  in  assessments  of  a  cer- 
tain per  cent  upon  the  call  of  a 
board  of  managers  appointed  by 
the  association.  It  was  further 
provided  that  if  the  assessments 
were  not  paid,  the  board  of  trustees 
of  the  canal  should,  upon  request 
of  the  board  of  managers  of  the 
association,  sue  for  such  asse8»- 
menta  in  their  corporate  name,  and 
hold  the  same  for  the  use  of  the 
board  of  managers. 

Held^  that  the  board  of  trustees  of  the 
canal  was  made  the  trustee  of  an 
express  trust,  and  might  sue  to  re- 
cover an  assessment  in  its  own 
name.  Weaoer  v.  The  Trustees  ef 
the  Wabash  and  Erie  Canal lit 
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3.  Hatiito  Coxmov  Ijimumr.— In  % 
jtmi  brooght  by  one  peraon  f^  bim- 
#elf|  and  •Uiora  having  »  eommon 
interest  with  bin  in  &e  cause  of 
action,  tho  complaint  asked  that 
the  money  sued  for  should  be  paid 
into  court  for  the  benefit  of  the 
seyeral  persons  interested  therein, 
or  their  assigns.  A  schedule  of  the 
names  of  the  persons  interested, 
and  the  <seyeral  amounts  due  to 
each,  was  filed  with  the  complaint, 
by  which  it  appeared  that  several 
fit  those  persons  bad  assigned  their 
claims  to  the  person  prosecuting 
the  suit.  On  a  demurrer  for  a  de- 
fect of  parties,  because  the  persons 
who  had  assigned  were  not  made 
parties  to  answer  as  to  the  assign- 
ment, it  was  * 

Bdd,  that  as  the  suit  was  pnseoated 
for  the  benefit  of  the  persons  inters 
ested,  tho  question  of  the  assign- 
ment was  not  involved,  and  that 
there  was  no  defect  of  parties. 
^Zocr  V.  The  ShMy  Cbtm^,  j-i?.,  At- 
aociationctal •  176 

PARTITION  OF  LAND. 

Ekckftions  to  Report  or  Sale — 
Affeal.-(— An  order  having  been 
mado  for  the  sale  of  land  in  a  pro- 
ceeding for  partition,  the  commis- 
sioner reported  a  sale,  and  there- 
upon the  purchaser  appeared  and 
filed  exceptions  to  the  report,  upon 
which  tho  commissioner  made  up 
an  issue,  and,  without  any  notice  to 
other  parties,  a  judgment  setting 
aside  the  sale  was  rendered. 

ffeU  that  tho  order  setting  aside  the 
sale  was  a  final  Judgment  flrom 
which  an  appeal  will  lie. 

Held,  also,  that  an  independent  suit 
by  tho  purchaser  would  have  been 
the  proper  method  to  obtain  the  re- 
lief he  sought. 

Held,  also,  that  as  the  exceptions 
filed  failed  to  show  any  cause  of 
action,  the  objection  was  not  waived 
by  a  failure  to  reserve  any  excep- 
tion in  the  court  below.  HoJlett  ei 
al.  T.  Evana  ei  si 61 

PARTNERSHIP. 

i.   fiUBTIYINQ  PaBTNEE — MaBSHAIt- 

JHO  or  AsssTS. — Where  a  surviv- 
ing partner,  aftev  exhausting  the 


partEership  assets,  is  oompdkd  to 
pay  the  residue  of  the  partnership 
debts  out  of  his  own  means^  ha  \m 
entitled  to  recover  from  the  estate 
of  the  deceased  partner  a  moiety 
of  the  amount  thus  paid.     Oilrwum 

V.  Rea^an'e  AdaCr^ 109 

2.  Sahe^—- The  claim  of  the  aorviT- 
ing  partner  is  not,  in  such  casc^  a 
joint  or  partnership  debt,  which  in 
the  distribution  of  the  estate  of  the 
deceased  partner  can  bo  poa^oned 
till  other  debts  are  paid,  bat  is  an 
individual  debt,  and  entitled  to 
share  pro  raia^ Ibid. 

PARTY  WALL. 

See  Vehboe  Ain>  Pubcbassb,  1. 

PASSENGER. 

See  Raxleoaps,  1,  8,  21,  24^  2a. 

PAYMENT. 

See  VoftTTHTAKT  Patmeht. 

0/ judgment,  not  a  waioer  of  right  f^ 
appeoL    jSe«  Appjcal,  II. 

LxBSXE  FOE  Geeatbe  Sum. — ^Wiiert 
in  a  suit  upon  a  promissory  note 
there  was  no  dispute  as  to  the 
consideration  of  the  note,  or  the 
amount  due  thereon,  and  the  ma- 
ker was  solvent,  it  was  hM  that 
the  payment  of  a  less  aam  than 
the  amount  really  due  was  not 
good,  either  by  way  of  psyn^ent  or 
accord  and  satisfiMsUon.  Mvhefe 
Adm'r  v.  Spiaer'9  AdmW 488 

PLANK  ROADa 

Su  TUBHVIKESw 

PLEADING. 

In  orimmmi  eatee.  See  Ctwete  kv  Law. 

1.  Bastabpt. — Suit  upon  a  prosus- 
Bory  note.  Answer,  1.  That  the 
note  was  given  for  the  purpose  of 
procuring  the  release  of  the  inCuit 
son  of  the  defendant  from  an  ille- 
gal arrest  on  a  charge  of  bastardly, 
which  the  plaintiff  had  preferred 
fgt^in^thim.    2.  That tbe note 
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gWea  QpOtt  the  promise  of  the 
plAintiiF  to  enter  of  record  an  ad- 
mission that  satiable  provision  had 
been  mado  for  the  support  of  said 
bastard  child,  and  that  plaintiff 
had  wholly  neglected  and  refused 
to  do  so,  &e. 

2IeH  that  tho  first  answer  waa  had 
for  not  showing  in  what  the  alleg- 
ed illogalitj  of  the  arrest  consist- 
ed. 

BMf  also,  that  the  second  answer 
was  bad  for  not  averring  that  the 
promise  to  enter  of  record  an  ad- 
mission that  provision  had  been 
made  for  the  child  was  the  only 
consideration  for  the  note.  Oarri- 
oH'b  Ez"t  T.  AhlMi 9 

2.  OtFER   to  COtfPKSS  JUDGlfXVT. — 

An  offer  to  confess  Judgment,  filed 
with  the  answer  in  a  cause,  though 
numbered  as  a  paragraph  of  the 
answer,  makes  no  part  of  the  an- 
swer, and  does  not  require  a  re- 
ply.   JBamei  y.  BcUes •     15 

3.  PS03II680BT  NoTss. — A  complaint 
by  Thomat  Bur^eri  and^Jo$eph  Ad- 
orns against  Andrew  Jackson^  upon 
a  promissory  note  signed  ^^A,  Jack' 
•on,"  and  payable  to  '*£icf;$F«r<and 
Adamtj^*  alleged  that  the  defendant 
thereby  promised  to  pay  to  the 
plaintiffs,  &c. 

tiiidj  that  as  a  copy  of  the  note  was 
sot  out,  the  complaint  was  suffi- 
cient, without  an  allegation  that 
the  defendant,  by  the  style,  &c., 
promised  to  pay  to  the  plaintiffs, 
by  the  style,  Ac.  Jacksom  t.  Bur- 
gm-i  et  al 86 

4^  CoMPLAurT~lMSU]U2i€£. — A  Com- 
plaint in  a  suit  by  a  mutual  fire  in- 
surance company  to  recoTor  an  as- 
sessment on  a  premium  note,  which 
avers  that  the  assessment  was  made 
to  pay  the  liabilities  of  the  compa- 
ny for  losses  and  expenses,  is  suffi- 
cient if  the  exhibit  required  l^  the 
sUtute,  ( 1  G.  &  &,  |67,  p.  896,) 
shows  that  tho  assessment  was 
made  only  fDr  the  purpose  of  pay- 
ing the  liabilities  of  tho  company 
for  losses  by  fire,  and  not  to  deAray 
the  expenses  of  tho  company. 
Berteh  ▼.  The  Sifumnppi  Im. 
Co. •. 64 

S»  FOBFXITXD  KBC0O2fiaANGS. — COM- 

FLAXiTT  ON.— 'Where,  In  a  suit  upon 
a  forfeitod  reoogniaanoe,  a  tjraa* 


script  of  the  proceedings  before  the 
justice  was  filed  with  the  complaint, 
showing  an  affidavit  charging  a 
felony,  a  warrant  issued  thereon, 
the  arrest  of  the  defendant  and  the 
giving  of  tho  recognisance  for  the 
appearance  of  the  defendant  at  a 
future  day,  it  was  held  to  be  suffi- 
ciently shown  that  the  justice  had 
jurisdiction.  ChckenktivMr  et  al. 
V.  Th€  Sme 91 

6.  Pabtial  Defxnsk. — When  a  de» 
fense  which  goes  only  to  a  pai-t  of 
the  cause  of  action  is  pleaded  to 
the  whole,  the  answer  is  bad.  Stone 
V.  Lewman ».. 97 

7.  Should  Allbob  Facts. — A  plead- 
ing should  allege  facts,  and  not  ev- 
idence  .*. Ibid. 

8.  Bill  or  Exchaikib. — Pbbsbnt- 
XBMT. — In  a  suit  against  the  draw- 
er of  a  bill  of  exchange,  the  com- 
plaint alleged  4hat  the  bill  was 
**duly  presented  for  payment  at 
the  place  where  payable,  and  pay^ 
ment  thereof  ^refused.*' 

Held,  on  demurrer,  that  the  averment 
was  insufficient^  for  not  showing 
that  the  presentment  was  at  the 
time  of  the  maturity  of  the  bilL 
ffarbiecn  v.  The  Bank  q/*  the  StiOe 
<lf  Indiana «i«  188 

9.  Skixubb  fob  Tazbs. — In  justify- 
ing the  seixure  of  personal  proper- 
ty for  the  payment  of  taxes^  it  is 
not  necessary  that  the  answer  of 
the  treasurer  should  allege  that 
each  requirement  of  the  statute 
had  been  complied  with  in  the 
preparation  of  the  duplicate.  A 
general  aUegatioaa  that  the  dupli- 
cate was  delivered  to  the  treasu* 
rer  in  conformity  to  law,  &o.,  is 
sufficient.  Noland  et  oL  y.  Bne^ 
hy , - *  154 

10.  Sbizubb  by  Dbputt. — Where  the 
treasurer  has  seised  property  by  a 
deputy,  it  is  not  necessary  that  his 
answer  justifying  the  seisure 
should  show  that  the  deputy  had 
been  sworn  ee eueh ........••.,...  Ibid, 

11.  Partnbbsh  I  p. -^Complaint 
against  A  and  B,  alleging  that  the 
defendants,  doing  business  as  part- 
nerS)  under  the  style  olj  &c.,  were 
indebted,  &o.,  fbr  goods  sold,  &c 
Answer  by  B,  thai  no.  partnership 
ever  existed  between  himself  and 
kis  oo-d«feBidant>  and  that  he 
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not  poreliMe  said  merchandise  in 
an  J  manner. 

ffeldf  that  the  answer,  in  denying 
the  partnership,  did  not  tender  an 
immaterial  issue.  VickentheeU  tt 
aL  f.  Kaufman  ei  al 251 

12.  How  Ck)N8TBUKD. — Pleadings, 
under  the  eode,  are  not  necessarily 
to  be  construed  most  strongly 
against  the  pleader.  Where  suh- 
stantial  justice  will  be  promoted, 
a  liberal  construction  is  requir- 
ed  Ibid, 

18.  Same. — Unnecessary  particular- 
ity of  aTcrment  in  a  complaint 
will  require  a  corresponding  ex- 
actness in  proof,  when  the  unne- 
cessary matter  cannot  be  stricken 
out  without  destroying  the  right 
of  action,  or  when  it  identifies  the 
contract,  or  fact  arerred Ibid, 

14.  NoK  K8T  Factvii  bt  Adminis- 
TBATOB. — ^Where  a  note  purporting 
to  haTC  been  made  by  a  decedent  is 
filed  as  a  claim  against  the  estate, 
the  answer  of  the  administrator, 
denying  its  execution,  need  not  be 
sworn  to,  in  order  to  put  the  plsin- 
tiiT  to  proof  of  the  execution.  Bar- 
rutfa  Adm'z  y.  The  Cabinet  Makert* 
Union 264 

15.  Corporations. — In  a  suit  by  a 
corporation,  it  is  not  necessary  that 
the  existence  of  the  corporation 
should  be  arerred,  either  generally 
or  specially;  nor  need  the  fact  be 
proTcd  unless  specially  put  in  is- 
sue by  plea,  and  the  general  denial 
is  not  sufficient  to  raise  the  ques- 
tion. Cieero  Hygiene  Draining  Go. 
T.  Craighead 274 

16.  Abatxmjbkt. —  Under  the  code, 
answers  in  abatement  may  be  filed 
with  answers  in  bar.  Thompeon  t. 
Greenwood 827 

17.  Same. — If  the  defendant  pleads 
in  abatement  only,  and  issue  is 
joined  upon  the  plea  and  found  for 
the  plaintiff,  the  defendant  is  not 
entitled  to  plead  over,  but  the  court 
or  jury  should  assess  the  damages 
and  giye  final  judgment  for  the 
plaintiff Ibid, 

18.  Complaint  by  Assignee  or 
Notes. — In  a  complaint  for  fore- 
closure by  the  assignee  of  a  mort- 
gage, the  defendant  pleaded,  by 
way  of  set-off,  that  before  notice 
of  the  assignment)  one  A  had  as- 


signed to  him  a  promisaory  not* 
executed  by  the  mortgagee  to  A, 
&o.    Reply  in  fire  paragraphs :    1. 
General  denial.     2.  That  at  the 
time  of  the  assignment  of  the  note 
by  A  to  the   defendant,   it   was 
agreed  between  them  that  if  the 
latter  failed  to  collect  it,  he  was  t» 
return  it  to  A.  3.  That  the  assign- 
ment of  the  note  by  A  to  the  de- 
I     fendant  was  made  for  the  purpose 
of  enabling  the  latter  to  collect  it 
for  A.    4.  That  at  the  time  of  the 
assignment  from  A  to  the  defend- 
ant, it  was  agreed  between  them 
that  the  property  in  the  note  ahovld 
not  pass  to  the  defendant.  5.  That 
the  defendant  is  in  no  manner,  nor 
was  at  the  time  of  filing  the  an» 
swer,  the  owner  of  said  note. 
Held,  that  the  third  paragraph  was 
good,  and  that  the  second,  foarth 
and   fifth  paragraphs  were    bad. 
Lewie  ei  aL  t.  Sheaman^ ^.  427 

19.  Allegations  OF  yALX7R.-W  here, 
to  a  suit  for  work  and  labor,  goods 
sold  and  tlelivered,  &c.,  counting 
upon  the  Talue  of  the  work  and 
goods,  with  no  allegation  of  any 
contract  price,  the  defendant  pleads 
only  affirmatire  answers,  the  alle- 
gations of  Talue  are  not  admitted. 
ShirU  T.  Irona 458 

20.  Plea  IN  Abatement. — Under  the 
code,  all  defenses,  whether  in  bar 
or  in  abatement,  must  be  pleaded 
in  the  same  answer.  Bond  r.  Waf- 
ner 462 

21.  Same. — ^To  an  action  npon  an  ac- 
count for  goods  sold,  the  defendant 
pleaded  in  abatement  the  non-join- 
der of  one  who  was  a  joint  pur- 
chaser with  him  of  the  goods  sued 
for.  Issue  was  joined  upon  this 
answer,  and  after  tha  cause  had 
been  submitted  to  the  court,  the 
plaintiff  had  leaTC  to  dismiss  as  to 
some  items  of  the  account^  and 
leare  was  refused  the  defendant  to 
withdraw  his  answer,  and  also  to 
plead  in  bar  after  the  issue  in 
abatement  had  been  found  against 
him. 

ffeld,  that  there  was  no  error  in  these 
rulings., Ibid. 

22.  Title  or  Cause. — It  is  sufficient 
if  the  names  of  the  parties  are 
stated  in  the  title  of  the  eaose. 
Lowry  t.  IhUUm. 47S 
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23.  TSS8PAS8. — An  objeotion  that  a 
complaint  for  trespass  does  not 
state  where  the  trespass  was  com- 
mitted, is  not  raised  by  a  demurrer 
for  want  of  sufficient  facts...  Ibid. 

24.  PsAYEs  roR  Judgment. — A 
prayer  for  judgment  is  only  a 
matter  of  form,  and  the  want  of 
itf  where  a  cause  of  action  is  sta- 
ted, cannot  be  reached  by  demur- 
rer.   Ibid. 

25.  LsrAifCT, — A  plea  of  infancy  is 
a  good  defense  to  an  action  to  re- 
cover money  paid  at  the  request 
of  the  infant  to  relicTe  him  from  a 
draft  for  military  duty.  Dorrel  t. 
JSattin^M 478 

26.  Pleas  in  Abatement. — Section 
200  of  the  code  of  .1843  (p.  706), 
which  requires  pleas  in  abatement 
to  be  verified  by  oath,  is  continued 
in  force  by  section  802  of  the  code 
of  1852  (2  G.  &  H.  886).  Indianr 
apoUsy  PerUj  {*&,  22.  iZ.  Co.  v.  jSiim- 
mert 621 

PEACTICE. 

&«  New  Teial,  PBOCEEDiiras  Sup- 
plemektaet  to  Execution,  Ha- 
beas Corpus. 

In  criminal  ctuez.  See  Criminal  Law. 

Proceedinge  to  diebar  attorney.  See 
Attorket,  1. 

In  probate  eatee.  See  Exeoutors  and 

ADXINI8TRAT0R8,   DbCEX>ENT8'   "£»- 
TATE8. 

1.  Supreme  Court — Credibility  of 
Witnesses. — When  the  determina- 
tion of  a  case  upon  the  evidence 
depends  upon  the  credit  to  be  given 
to  witnesses,  the  Supreme  Court 
will  not  interfere  with  the  finding 
below.     Voigt  v.  Smithert 8 

2.  Tender— Payment  into  Court. — 
The  defendant,  with  a  plea  of  ten- 
der, paid  into  court  the  money  al- 
leged to  have  been  tendered.    The 

•  plaintiff  had  a  verdict  for  an 
amount  greater  than  the  tender, 
and  the  court  rendered  judgment 
for  the  amount  of  the  verdict,  and 
credited  the  money  already  paid 
in. 

Seld,  that  the  judgment,  if  not  strict- 
ly formal,  was  substantially  cor- 
rect.    Bamee  ▼.  Batee 15 

8.  Conflict  of  Evidenoe— Supbxmb 
Court. — ^When  the  evidence  is  eon- 


fiicting,  and  the  determination  of 
the  case  turns  upon  the  credibility 
of  witnesses,  the  Supreme  Court 
will  not  interfere  with  the  finding 
below.    Shank  v.  Butech 19 

4.  Amendment— Demurrer  —When, 
after  a  demurrer  is  sustained  to  a 
paragraph  of  a  pleading,  the  paxiu 
graph  is  amended  and  re-filed,  er- 
ror cannot  be  assigned  upon  the 
action  of  the  court  upon  the  de- 
murrer.    Orou  V.  Trueedale...    44 

5.  Atfidayit  to  set  aside  Default. 
An  affidavit  filed  in  support  of  a 
motion  to  set  aside  a  judgment  by 
default  must  show  the  nature  of 
the  alleged  defense.  It  is  not 
enough  to  say  that  the  defendant 
believes  that  he  has  a  meritorious 
defense.    Qoldeberry  v.  Carter.    69 

6.  Same. — The  pendency  of  a  propo- 
sition for  a  compromise  of  the  claim 
in  suit  is  not  of  itself  a  sufficient 
excuse  for  a  failure  to  appear  to 
the  action ^.... Ibid, 

7.  Partition  of  Land — Exceptions 
to  Report  of  Sale. — An  order 
having  been  made  for  the  sale  of 
land  in  a  proceeding  for  partition, 
the  commissioner  reported  a  sale, 
and  thereupon  the  purchaser  ap- 
peared and  filed  exceptions  to  the 
report,  upon  which  the  commis- 
sioner made  up  an  issue,  and,  with- 
out any  notice  to  other  parties,  a 
judgment  setting  aside  the  sale 
was  rendered. 

Heldy  that  the  order  sotting  aside  the 
sale  was  a  final  judgment  from 
which  an  appeal  will  lie. 

HeJdy  also,  that  an  independent  suit 
by  the  purchaser  would  have  been 
the  proper  method  to  obtain  the  re- 
lief he  sought 

Held,  also,  that  as  the  exceptions 
filed  failed  to  show  any  cause  of  ac- 
tion, the  objection  was  not  waived 
by  a  failure  to  reserve  any  excep- 
tion in  the  court  below.  HoUett  ei 
aU  V.  EvasM  et  al 61 

8.  Supreme  Court. — The  Supreme 
Court  will  not  reverse  a  case  be- 
cause a  demurrer  was  sustained  to 

•  a  paragraph  of  an  answer  which 
contained  a  good  defense,  if  there 
was  another  paragraph  under 
which  the  same  facts  could  have 
been  given  in  evidence.  Berseh  y. 
The  Sinniieippi  In$.  Co 64 
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9.  Btatutx  or  LmiTATZoiiB — 8u- 
PRKME  CovKT. — Where  the  statute 
of  limitfttione  has  run  against  some 
of  the  appellants,  the  court  may 
strike  their  names  from  the  record 
and  proceed  to  determine  the  ap- 
peal as  to  those  not  barred.  Saw- 
kin»tial.Y.HamkM AdmWHid,  66 

10.  Sams. — ^A  plea  of  the  statute  of 
limitations  to  an  appeal  is  not  a 
confession  of  the  errors  assign- 
ed^   Ibid. 

11.  Pboiussost  Notm — Failuhk 
TO  Default  Amiokok. — When  the 
assignor  of  a  note,  assigned  bj  de- 
lirery  only,  is  made  a  party  de- 
fendant to  answer  to  his  interest, 
and  is  senred  with  process,  the  fail- 
ure to  take  a  default  against  him 
is  not  error  for  which  the  Judgment 
will  be  rcTcrsed  on  appeal  by  the 
saaker  of  the  note,  no  question 
hsTing  been  made  below  as  to  the 
plaintiff's  ri^t  to  sue.  Vanderpool 
etaLY.  Brake.^ 180 

12.    SUPRSMK    COUET. — MOTIOK    TO 

CoREKGT  Ebgo&d.— A  motion  to  cor- 
rect a  record  must  be  made  in  the 
court     below.       VoeUy    T.    Jfor- 

iin 189 

18.  Sams. — Whore  a  record  had  been 
amended  by  the  court  below,  after 
the  term,  and  there  had  been  no 
exception  taken,  and  no  motion 
mado  below  to  restore  the  original 
record,  it  was  held  that  the  Su- 
preme Court  could  only  look  at  the 
record  as  sent  np,  and  would  pre- 
sume in  faTor  of  the  action  of  the 
court  below Ihid, 

14.  Chakos  OF  VsxvB. — When  a 
change  of  renne  is  ordered  in  time 
for  the  change  to  be  perfected  for 
the  then  next  term  of  the  court  to 
which  the  change  is  taken,  and  it 
is  net  so  perfected  until  after- 
wards, the  court  from  which  the 
change  was  taken  may  order  the 
papers  returned  and  resume  the 
control  of  the  case Ibid, 

15.  8ahe. — ^In  snch  case,  no  certifi- 
cate of  the  clerk  of  the  court  to 
which  the  change  was  ordered  is 
necessary Ihid. 

16.  Abstract. — ^The  court  declined 
to  examine  an  assignment  of  error 
on  the  oTermling  of  a  motion  for  a 
eoniiniianvei  beoMua  the  abttrtct 


of  the  appellant  wa»  not  saflBciest 
to  present  the  question  .........7UL 

17.  Former  BicoTKRT.~DisaEnAL 
OF  Action. — The  record  of  a  foraer 
suit  between  the  same  parties,  tied 
with  a  ploa  of  former  recorery, 
showed  that  the  former  suit  IiitoIt- 
ed  some  of  the  same  matters  in- 
TolTcd  in  this;  that  a  general  de- 
nial had  been  filed  by  ikt  defend- 
ant in  the  former  soit,  witk  sb 
agreement  that  all  matters  of  de- 
fense might  be  gixen  in  eridence 
under  it ;  that  the  case  bid  tees 
referred  to  a  master  eoramissieser, 
and  a  day  in  racation  appointed 
to  hear  the  ease ;  that  the  pUintif 
failed  to  appear  en  the  day  ap- 
pointed, and  on  the  next  day  fled 
in  the  clerk's  oflKoe  a  written  dis- 
missal of  the  case;  that  at  the 
next  term  of  the  court  the  master 
filed  his  report,  and,  that,  orer  the 
objection  of  the  plaintiff  and  ever 
his  motion  to  have  the  dismiswl 
entered  up,  the  court  entered  a 
judgment  upon  the  report  againit 
the  defendant  for  costs. 

Had,  that  after  the  dismissal  by  the 
plaintiff,  no  judgment  could  be 
rendered  upon  the  complaint.  Mil- 
ler V.  Mant .-....-.-.  IW 

18.  Arquhekt  of  Couksil.— Tixe. 
Where  an  exception  was  taken  to 
an  order  of  the  court  limiting  the 
argument  to  a  certain  time,  and  it 
did  not  appear  that  the  limit  wu 
unreasonable,  or  that  the  connwl 
asked  or  desired  a  longer  time,  it 
was  held  that  there  wss  so  error. 
Redman   t.  The  SUU 203 

19.  Ghavob  of  Ybmvs.— Bun  or 
Court.— A  rule  of  the  Circuit 
Court  requiring  an  appliealion  for 
a  change  of  Tonue,  either  from  the 
county  or  from  the  jodge,  to  be 
made  not  later  than  the  day  for 
which  the  cause  is  docketed  for 
trial,  is  not  repugnant  (o  the  stat- 
ute on  that  subject,  and  is  within 
the  sUtnte  giving  to  sneh  senrts 
the  right  to  adopt  rnlei  for  cw- 
ducting  the  business  therein.../^ 

20.  Bill  of  Excirnoss.— Aii»»- 
mewt  of.— In  an  action  to  set  mw 
a  sheriff's  sale,  the  bill  of  exceptions 
which  purported  to  contain  "^j; 
the  eTidence  giTon  upon  the  trial, 
friied  to  ahow  that  anyeridstM 
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Wftf  itttwudaced  to  prete  tlist  mj 
lery  upon,  or  s&le  of  the  property 
liad  ertr  been  made  by  the  sheriff, 
or  any  deed  ezecoted  to  defend- 
anta. 
Sildj  also,  that  the  bill  of  exoeptious 
could  not  bo  amended  by  the  conrt 
below  on  parol  testimony  alone,  so 
as  to  embrace  such  testimony. 
Courts  eannot  amend  their  records 
at  a  subsequent  term,  except  "in 
a  fact  which  appears  to  be  the  mis- 
prision or  negleet.  of  the  olerh," 
unless  there  is  something  in  the 
record  to  amend  by.  Samiltcn  et 
al,Y.JSureheita 288 

21.  AtTACHMKsrr. — Motion  to  quash 
a  writ  of  attachment  levied  upon 
real  estate,  because  the  return 
thereto,  though  it  showed  that  the 
officer  did  not  find  any  personal 
property,  did  not  disclose  that 
search  had  been  made  for  such 
property. 

Held,  that  eyen  were  it  granted  that 
the  return  was  insufficient,  the 
motion  would  not  lie.  Dieken- 
thceU  et  al  t.  Kaufinan  et  al,,.. .  251 

22.  SuPRBSiB  CovRT. — ^This  court  cmi- 
not  interfere  with  a  judgment  ren- 
dered below,  because  the  eridence 
does  not  justify  the  judgment,  un- 
less this  court  has  before  it  all  the 
evidence.    Hedriek  ▼.  Eedriek,  291 

23.  ComrinvAJtcz. — A  judgment  will 
not  be  reversed  for  an  error  of  the 
court  below  in  granting  a  oontinu- 

,    ance.    Saun  v.  WiUon. 2d6 

24.  D£»osiTiON8.— When  the  deposi- 
tion of  a  witness  who  resides  in  a 
county  adjoining  the  place  of  trial 
is  taken,  on  a<lconnt  of  his  siok- 
uess,  without  an  order  i^  eonrt  or 
an  agreement  of  the  parties,  it  ctfn- 
not  be  used  on  the  trial,  unlesv  it 
then  appears  that  the  cause  for 
takini^  and  reading  the  deposition 
still  eontinues Ibid. 

2&.  Samb. — The  refusal  of  the  court, 
in  tneh  eaise,  to  allow  the  deposi- 
tion to  be  used  on  the  trial,  beeause 
it  did  not  appear  thut  the  cause  for 
taking  it  continued,  furnishes  no 
ground  for  a  continuanee....../M. 

26.  GoiNO  TO  Teiai.  Peksiko  a  I>e- 
Kt^iUtiE.— It  i»  the  d«fy  of  the  ds^ 
ttttrring  party  to  present  kia  de- 
taxtnw  te  the  eonrt^  and  if  he  falls 


to  do  thi%  and  gom  to  trial  wICh- 
out  oalling  the  attention  of  Che 
court  to  the  fact  that  it  isr  undis- 
posed of,  and  fail»  tor  present  tiM 
objection  by  motion  for  a  new  trial 
ot  in  arrest,  the  error  is  waived. 

md. 

27.  BOsL  of  EzcBPtioKd— Time  of 
FiLiirt}. — ^The  statutory  rule,  that 
the  time  within  which  an  not  is  to 
be  done,  &o.,  shall  be  computed  by 
elcluding  the  first  day  and  includ- 
ing the  last,  applies  to  the  filing 
of  bills  of  exceptions.  Tfi&  Statey 
9X  rel,  MeOoy  v.  Thom 800 

28.  SlTPRBUB  CotFET— RbvEBSAL  07 

JtrnoMBNT.^It  is  for  the  jury  to 
judge  of  the  faeto  and  of  the  cred- 
ibility of  witnesses,  and  where 
there  is  evidence  which,  if  uncon- 
tradictod,  would  sustain  the  ver- 
dict, the  Supreme  Court  will  only 
interfere  in  extreme  cases.    MatHn 

V.  The  State, 810 

29.  Same. — Bat  where  the  evidence 
in  support  of  the  finding  is  clearly 
and  conclusively  contradicted,  the 
court  will  order  a  new  trial... /fticf. 

80.  ABAVEMBNf.  —  If  the  defendant 
pleads  in  abatement  only,  and  is- 
sue is  joined  upon  the  plea  and 
found  for  the  plaintiff,  the  defiend- 
ant  is  not  entitled  to  plead  over, 
but  the  court  or  Jury  should  aseess 
the  damages  and  give  final  judg- 
mcmt  for  tho  plaintiff.  Thoriiptwt 
V.  Cheenwood., 827 

81.  IK8TBI7CTI0N8.  —  Where  instnse- 
tions  to  the  jury  are  not  numbered, 
nor  divided  into  distinct  proposi- 
tions, an  exception  to  any  part  of 
tAiem  whieh  is  erroneous  m«y  be 
reserved  by  excepting  to  all  col- 
lectively.   IJereUb  ▼.  JTom.....  ^4 

82.  Verbal  lNBtstyoTioH8.-^Whiiii 
the  eonrt  is  requested  in  time  to 
charge  the  jury  in  writing,  if  is 
error  to  give  a  verbal  charge.  WU- 
fur  V.  Ths  Sitite 894 

88  JimoEPBoTKX.— Ajudgeealled 
to  preside,  under  the  act  of  1866, 
at  tile  trial  of  a  cause,  in  the  pl«ee 
of  another  jndge^  who  is- disquali- 
fied, derives  hiv  power  from  tlto 
statute,  and  not  f^om  the  netiea 
given  to  him  by  the  disqualified 
judge.  The  object  of  the  notiofl^  is 
simply  to  0eenre  the  attendanooiof 
*  oompetont  jndge^  snd  the  nelfioe 
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la  not  part  of  tho  reoord.    Benio' 
win  et  oL  t.  The  EvanwiUe,  ^e.^  R, 

JL  Co 416 

d4.  Appeal — JusticsofthbPeacx. 
Where  an  answer  filed  before  a 
justice  of  the  peace  is  rejected,  on 
motion,  it  does  not  make  any  part 
of  tho  files  in  the  case  on  appeal. 
If  the  defendant  desires  to  have 
the  benefit  of  his  answer,  it  should 
be  re-filed.    EunUr  t.  Thomaa,  448 

86.  Adjoubnxd  Terms. — ^The  statute 
authorises  the  Court  of  Common 
Pleas  to  hold  adjourned  terms  for 
the  purpose  of  completing  the  bus- 
iness undisposed  of,  and,  the  con- 
trary not  appearing,  it  will  be  pre- 
sumed, on  appeal,  that  the  court 
was  regularly  held  and  the  cause 
regularly  brought  to  trial.  Shirtt 
T.  IronB 468 

36.  Failueb  to  Reply. — Where  the 
plaintiff  fails  to  reply  to  an  answer 
constituting  a  yalid  defense  to  the 
action,  the  defendant  is  entitled  to 
judgment  without  a  trial,  but  if  he 
fails  to  assert  this  right  and  goes 
to  trial  and  is  beaten  on  the  mer- 
its, he  cannot  raise  the  objection 
for  the  first  time  in  the  Supreme 
Court Jhid, 

87.  Same. — If  the  objection  to  the 
want  of  a  reply  can  be  taken  after 
Tordict,  it  would  be  properly  taken 
by  a  motion  for  judgment  non  oh- 
BtanU  veredicto^  or  possibly  by  a 
motion  in  arrest Ihid, 

88.  Same. — If  a  motion  for  a  new 
trial  would  present  the  question  at 
all,  it  would  not  be  presented  by 
such  a  motion  assigning  for  cause 
that  the  yerdict  is  contrary  to  law, 
and  an  assignment  of  error  in  the 
same  form Ihid, 

89.  Allegatioxs  of  Value. — Where, 
to  a  suit  for  work  and  labor,  goods 
sold  and  delirered,  &c.,  counting 
upon  the  yalue  of  the  work  and 
goods,  with  no  allegation  of  any 
contract  price,  the  defendant  pleads 
only  affirmatiye  answers,  the  alle- 
gations of  .Talue  are  not  admit- 
ted..   IhU, 

40..  Pleas  in  Abatement. — In  an 
action  upon  an  account  for  goods 
sold,  the  defendant  pleaded  in 
abatement  the  non-joinder  of  one 
who  was  a  joint  purchaser  with 
him  of  the  goods  sued  for.    Issue 


was  joined  upon  tliis  answer,  avd, 
after  the  case  had  been  sabmittfed 
to  the  court,  the  plaintiff  had  leave 
to  dismiss  as  to  some  items  of  the 
account,  and  learo  was  refused  the 
defendant  to  withdraw  his  answer, 
and  also  to  plead  in  bar  after  the 
issue  in  abatement  had  been  fonad 
against  him. 
HeUtf  that  there  was  no  error  in  these 
rulings.    Bendy,  Wagmr 462 

41.  MoTiOH  roB  New  Trxai.. — ^It  is  a 
settled  general  principle,  under 
the  code,  to  which  there  are  but 
few  exceptions,  that  a  party  must 
first  present  a  question  to  the  lower 
court,  before  he  is  entitled  to  the 
judgment  of  the  appellate  eouri 
upon  it.    Buell  ▼.  Skumtm 464 

42.  BURDSX  OF  THE  IssuE. — In  a 
suit  before  a  justice  of  the  peace 
upon  a  promissory  note,  the  de- 
fendant pleaded  affirmatiye  de- 
fenses only,  and  at  the  beginning 
of  his  answer  admitted  the  ezceo- 
tion  and  deliyery  of  the  note.  On 
appeal,  the  issues  remaining  the 
same,  the  defendant  orally  admit- 
ted the  execution  of  tho  note,  and 
disclaimed  all  benefit  of  the  gen- 
eral issue  proyided  by  the  statute^ 
and  claimed  to  open  and  close  the 
case. 

Htld^  that-  the  burden  of  the  issue 
was  upon  the  defendant,  and  that 
he  was  entitled  to  open  and  close 
the  case.  BlackUdge  y.  Pine.,,  466 

48.  PLEADISO — SlONATTTBE  OF  PaB- 

TT  OB  Attorhet.  —  Where  an 
amended  complaint  was  not  signed 
by  the  party  or  his  attorney,  it  was 
held  that  as  the  defect  was  amend- 
able on  motion  below,  it  would  be 
regarded  as  amended  on  appeal^ 
unless  the  objection  was  presented 
below  by  a  motion  to  strike  it  from 
the  files.  Lcwry  y.  DuUon,,.,,  478 
44.  Pleas  in  Abatement. — Section 
200  of  the  code  of  1843  (p.  706), 
which  requires  pleas  in  abatement 
to  be  yerified  by  oath,  is  continued 
in  force  by  section  802  of  the  code 
of  1852  (2  G.  &  H.  836).  Imdim^ 
apoUtf  Peru,  j'c,  B  R,  Co,  y.  &»- 
fntre '. 621 

45.    WiTHDBAWAL  OF  PLBADIKaSw — 

An  application  for  leaye  to  with- 
draw a  reply,  for  the  purpose  ef 
entering  a  motion'  to  strike  onl 
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]»«rt8  of  the  answer,  was  held  to 
he  addressed  to  the  discretion  of 
the  court,  and  the  action  thereon 
not  subject  to  review  on  appeal, 
because  the  substantial  rights  of 
the  parties  could  not  be  affected  by 
the  decision.     Hayt  t.  Hyndt.  681 


PRIVATE  WAY. 


See  HiOHWATS,  1. 


PBOCEEDINGS     SUPPLEMENTA- 
RY TO  EXECUTION. 

1.  What  mat  bk  Tried  in. — In  a 
proceeding  supplementary  to  exe- 
cotion,  based  upon  an  affidavit  that 
the  judgment  defendant  owned  real 
estate  which  he  unjustly  refused  to 
apply  in  satisfaction'  of  the  judg- 
ment, third  persons  cannot  be 
made  defendants  for  any  other  pur- 
pose than  to  answer  as  to  any 
property  held  by  them  belonging 
to  the  judgment  defendant,  or  as  to 
their  indebtedness  to  him.  Buri  et 
yx  T.  Battinger.., 214 

2.  Samb. — The  court  or  judge  has  no 
power,  in  this  form  of  proceeding,  to 
abjudicate  and  settle  controverted 
questions  .of  right  between  the 
judgment  debtor  and  third  parties, 
nor  to  set  aside  a  sale  or  convey- 
ance  of  property  by  the  debtor  on 
the  alleged  ground  of  fraud... /Md. 


PROCESS. 

Hcwurvedonit^fanU.  iSSstf  Ikfants,  1. 

Sirviee  of  necessary  to  validity  of  Judg^ 

maiL    See  Judgmsxtt,  8,  4,  6.     £x- 

XCUTOBS  AKD  AdMIIIISTBATORS,  8. 


PROMISSORY  NOTEa 
See  Bastardt,  1.    ■ 

1.  Signature. — A  promissory  note, 
signed  by  the  mark  of  the  maker, 
is  valid  without  a  subscribing  wit- 
ness.   Shank  V.  Butseh 19 

2.  Samb. — ^Eyidbvcb. — In  a  case  in- 
volving the  genuineness  of  a  sig- 
nature to  a  promissory  note,  it  is 


not  competent  for  the  defendant  to 
give  in  evidence  other  notes  exe- 
cuted by  him  in  the  usual  course 
of  business,  and  leave  to  the  jury 
a  comparison  of  the  handwrit- 
ing  Ibid. 

8.  Pleading. — A  complaint  by 
Tkotnas  Burgeri  and  Joseph  Ad- 
ams against  Andrew  Jackson,  upon 
a  promissory  note  signed  *^A,  Jack- 
son,^'  and  payable  to  ^^Bttrgert  and 
Adams"  alleged  that  the  defendant 
thereby  promised  to  pay  to  the 
plaintiffs,  &c. 

Htld^  that  as  a  copy  of  the  note  was 
set  out,  the  complaint  was  suffi- 
cient, without  an  allegation  that 
the  defendant,  by  the  style,  &c, 
promised  to  pay  to  the  plaintiffs, 
by  the  style,  &c.  Jackson  v.  Bur- 
gertttal 86 

4.  EsTOPPEi*. — If  the  maker  of  a  note, 
by  himself  or  an  agent,  represents 
to  a  person  about  to  take  an  as- 
signment of  the  note  that  the  note 
is  a  valid  obligation,  and  that  he 
has  no  defense  to  it,  he  will  be  es- 
topped to  plead  a  failure  of  consid- 
eration to  a  suit  by  the  assignee. 
Vanderpool  et  al,  v.  Brake 180 

6.  Pleading. — In  a  complaint  for 
foreclosure  by  the  assignee  of  a 
mortgage,  the  defendant  pleaded, 
by  way  of  set-off,  that  before  notice 
of  the  assignment,  one  A  had  as- 
signed to  him  a  promissory  note 
executed  by  the  mortgagee  to  A, 
&o.  Reply  in  five  paragraphs: 
1.  General  denial.  2.  That  at  the 
time  of  the  assignment  of  the  note 
by  A  to  the  defendant,  it  was 
agreed  between  them  that  if  the 
latter  failed  to  collect  it,  he  was  to 
return  it  to  A.  8.  That  the  assign- 
ment of  the  note  by  A  to  the  de- 
fendant was  made  for  the  purpose 
of  enabling  the  latter  to  collect  it 
for  A.  4.  That  at  the  time  of  the 
assignment  Arom  A  to  the  defend- 
ant, it  was  agreed  between  them  that 
the  property  in  the  note  should  not 
pass  to  the  defendant.  6.  That 
the  defendant  is  in  no  manner,  nor 
was  he  at  the  time  of  filing  the  an* 
swer,  the  owner  of  said  note. 

Heldy  that  the  third  paragraph  was 
good,  and  that  the  second,  fourth 
and  fifth  paragraphs  were  bad. 
Lewis  et  aL  v.  Shetman 427 
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RAILROADS. 

1.  PABflSHOBR    FaBM— TiCXBTS.— A 

railroad  companj  may  disorimi- 
nate  in  iu  passengor  fares  in  fayor 
of  those  who  purchase  tickets  be- 
fore entering  the  cars.  Tke  Jeffer- 
Monnille  R,  R,  Co.  v.  Robert 1 

2.  Sams.  —  Such  a  regulation,  how- 
ever, carries  with  it  an  obligation 
on  the  part  of  the  company  to  af- 
ford an  opportunity  to  passen- 
gers to  purchase  tickets,  and  un- 
less such  an  opportunity  is  given 
the  discrimination  cannot  be 
made Ihid. 

8.  BxPULSioN  or  pAWBNOER.-^Under 
the  special  charter  of  the  Jefferaon- 
9iUe  Railroad  Company^  which  is  si- 
lent upon  the  subject,  if  there  is 
lawful  cause  for  the  expulsion  of 
a  passenger  from  the  cars,  he  may 
be  expelled  between  stations.  Ibid. 

4,  Hkasube  07  Damageb. — Where  a 
passenger  who  has  been  denied  an 
opportunity  to  purchase  a  ticket  is 
expelled  from  the  cars  because  of 
his  refusal  to  pay  an  increased  rate 
of  fare,  the  differenoe  between  the 
two  rates  of  fare  is  not  the  measure 
of  his  damages.  The  aet  being 
wrongful,  the  company  is  respon- 
sible for  its  consequences*....  Ibid. 

6.  SAMB  —  EZEUFLABT  DaUAOES. — 

The  rule  as  to  the  allowance  of  ex- 
emplary damages  In  suits  against 
natural  persons,  applies  equally  to 
Suits  against  corporations....  Ibid. 
6.  Rates  of  Fabb. — ^The  rates  of  fare 
of  a  railroad  corporation  need  not 
be  established  by  tho  board  of  di- 
rectors and  proved  by  a  record  of 
their  action.  Agents,  other  than 
the  directors,  may  be  empowered 
to  regulate  such  matters Ibid. 

7.  £m  PLOT  BBS — NXOLIOBKCB.— 

Where  an  employee  of  a  railway 
company  hired  to  labor  in  a  par- 
ticular service,  and  no  other,  is 
eompelled  by  a  fellow  employee  of 
such  company  to  labor  at  a  busi- 
ness much  more  perilous  than  that 
which  he  engaged  to  do,  and  while 
thus  laboring  receives  an  injury, 
the  company  is  liable  for  the  dam- 
ages occasioned  by  the  injury.  Thi 
Chicago  and  Great  £a»um  R.  R,  Co. 
t.  Barney 28 


8.  SAXt.^It  is  th«  dnty  of  a  master, 
as  far  as  reasonable  caro  in  the  se- 
lection can  accomplish  that  end,  to 
employ  none  but  competent  and 
trustworthy  servants;  and  if  he 
fails  in  this,  and  takes  into  his  ser- 
vice those  who  aro  incompetent  or 
careless,  he  should  answer  to  his 
other  servants  for  the  consequences 
which  may  result  to  them  from 
such  failure , Ibid.  . 

9.  Same. — Where  the  person  injured 
is  a  minor,  who  is,  at  the  time  he 
receives  the  injury,  in  tbo  employ 
of  a  railway  company  for  hire,  and 
the  injury  is  caused  by  his  own 
negligence,  or  the  negligence  of  a 
fellow  servant  engaged  in  the  same 
general  employment,  an  action  can- 
not be  maintained  by  the  father  of 
such  minor  for  the  injury  received, 
unless  the  company  was  negli- 
gent in  hiring  the  co-servant  by 
whose  negligence  the  injury  was 
caused..... Ibid. 

10.  LiABiLrrr  or  Owner  or  Cattlb 
roB  Injubt  to  Train  or  Cabs. — 
If  the  owner  of  cattle  knowingly 
permits  them  to  wander  at  large 
in  the  vicinity  of  a  railway  cross- 
ing of  a  public  highway,  the  road 
being  properly  fenced,  and  they 
wander  upon  the  track  and  are  ran 
over  by  a  train  of  cars,  without 
any  fault  on  the  part  of  the  ser- 
vants of  the  company,  and  the 
train  is  damaged  thereby,  the  own- 
er of  the  cattle  is  liable  to  the  com- 
pany for  the  injury  done.  Sitiram 
V.  The  PiiUburgh^  Fort  Wayne^  ^e.^ 
R   R.  Co^ 244 

11.  Same. — That  the  board  of  coun- 
ty commissioners  have,  under  the 
statote,  passed  an  order  allowing 
cattle  to  run  at  large  in  the  county, 
does  not  alFeot  the  rights  of  the 
parties Ibid. 

12.  Condition  as  to  Location  of. — 
Suit  upon  notes  executed  to  a  rail- 
road company,  payable  upon  con- 
dition that  said  road  should  be  lo- 
cated within  one-fourth  of  a  mile 
of  the  town  of  W. 

Held,  that  a  location,  within  the 
meaning  of  the  condition,  might 
be  made  by  an  actual  survey  of  the 
line  within  the  required  distance^ 
and  the  adoption  of  thai  line  as 
the  inal  one  by  the  board  e#  di- 
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T^ioTSf  bni  that  a  surrey  was  not 
neeessarj  to  such  location. 

Seldj  also,  that  the  directors  could 
make  the  location  by  a  resolution 
of  the  board,  the  publication  of 
maps,  or  by  other  acts  manifesting 
a  determination  of  the  company  to 
construct  the  road  on  such  route. 

Heldj  also,  that  it  was  not  necessary, 
to  constitute  a  location  within  the 
contract  of  subscription,  that  the 
route  should  hare  been  staked  and 
marked  on  the  ground,  in  such  a 
manner  that  its  precise  line  could 
be  found  and  identified.  Parker 
T.  Thonuu 277 

18.  Negligexce — Ikjurt  to  Child. 
If  a  child,  under  the  age  of  five 
years,  while  playing  upon  the  track 
of  a  railroad  company,  at  a  point 
near  the  home  of  such  child,  re- 
eeires  injuries  from  a  passing  loco- 
motire,  the  fact  that  such  child  is 
thus  upon  the  track,  unexplained, 
is  an  act  of  negligence  on  the  part 
of  those  having  him  in  custody, 
and  damages  for  injuries  thus  re- 
ceived cannot  be  recovered,  unless 
defendant's  conduct  was  so  negli- 
gent as  to  amount  to  a  willingness 
to  inflict  the  injury.  The  Lafayette 
and  Indianapolie  R.  R.  Co.  v.  Huff- 
man   287 

14.  Same. — When  the  question  is  one 
of  simple  negligencei  there  is  no 
distinction  between  the  case  of  a 
child  unnecessarily  exposed  and 
that  of  a  grown  person,  but  where 
the  question  is  one  of  gross  neglect 
or  willful  misconduct,  the  rules  ap- 
plicable to  the  two  eases  are  differ- 
ent   Ibid. 

15.  Samb — Waktonkess. — When  the 
charge  is  that  the  defendant,  in  a 
"careless  and  wanton"  manner, 
ran  said  locomotiYe,  &u.,  the  word 
"wanton"  does  not  mean  "will- 
ful," and  adds  no  force  to  the 
charge  that  the  act  was  done  in  a 
"careless"  manner Ibid. 

16.  Same — ^It  is  not  necessary  that 
the  negligence  of  the  plaintiff 
should  have  "brought"  the  injury 
upon'  himself.  If  it  directly  con- 
tributed to  that  result  ho  cannot 
recover,  where  the  defendant  is 
only  charged  with  want  of  ordina- 
ry prudence Ibid, 

IT.  EviosROX. — In  a  suit  by  a  father 


for  an  injury  to  his  minor  son,  it 
was  held  that  the  declarations  of 
the  son,  made  the  day  following  the 
injury,  as  to  the  cause  of  the  acci- 
dent)  were  not  admissible  against 
the  plaintiff.  The  Ohio  and  Mie- 
eiaeippi  R.  R.  Co.  v.  Ilammere- 
ley'. 371 

18.  Injubt  to  Servant. — A  minor 
son  of  the  plaintiff  was,  with  his 
consent,  employed  to  go  upon  a 
construction  train  to  furnish  water 
to  the  laborers  at  tho  points  where 
they  stopped  for  labor.  The  son 
was  also,  at  times,  with  the  fathers 
knowledge,  employed  as  brakeman 
and  fireman  upon  the  train.  By 
the  negligence  of  tho  ^person  in 
charge  of  a  section  of  the  road,  in 
not  signaling  the  train,  it  ran  off 
the  track  at  a  curve,  where  tho  rails 
were  being  elevated. 

^eld^  that  the  rule  reapandeat  auperior 
applies  only  to  aeiions  sounding  in 
tort,  and  that  where  the  relation 
of  master  and  servant  exists,  tho 
duties  and  liabilities  of  tho  parties 
most  be  determined  by  the  contract 

Held,  alsoy  thai  where  one  accepts  a 
situation  in  whieh  he  must^  of  ne- 
cessity, bo  exposed  to  iiO^'y  ^7  ^^7 
want  of  care  on  tho  part  of  his  fel- 
low-servants, he  most  be  held  to 
have  made  his  contract  in  view  of 
such  haiard,  and  cannot  recover 
for  an  injury  thus  caused,  unless 
by  express  contract  the  master  has 
made  himself  an  insurer,  or  unless 
the  master  has  failed  in  his  implied 
obligation  to  employ  competent  fel- 
low-servants. 

Held,  also,  that  as  to  injuries  result- 
ing from  other  causes  than  the  or- 
dinary hatards  of  the  employment, 
Uie  serrant  stands  towatds  the 
master  as  a  stranger. 

neldf  also,  that  the  company  was  not 
liable  in  the  case  stated Ibid. 

19.  JimiciAL  Notice. — The  courts 
will  not  take  Judicial  notice  wheth- 
er a  railroad  company  owns  and 
operates  a  road  through  a  particu- 
lar county,  when  there  is  no  law 
prohibiting  it  from  doing  so.  Thi 
Indianapoli*  and  Cincinnati  R.  R. 
Co.  r.Stephem 429 

20.  QXOORAFHY-^UDICUL  NOTIOK. 

Judicial  notice  trill  be  taken  of 
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the  geographioal  position  of  HauU 
rigg  Station Ibid. 

21.  Injubt  to  Pabsemoeb. — Com- 
plaint in  two  paragraphs  for  an 
iigury  to  a  passenger  upon  a  rail- 
roHftd  train.  In  the  first  paragraph 
the  duty  of  the  cotepany  to  use 
due  care  and  diligence  to  carry  the 
plaintiff  to  her  destination  was  al- 
leged, and  the  breach  of  duty  com- 
plained of  was  that  the  plaintiff, 
haying  been  carried  safely  to  the 
proper  station,  in  a  box  car,  was 
required  by  the  conductor  to  jump 
from  the  car  to  the  ground,  no  steps 
being  provided  for  the  safe  descent 
of  passengers,  whereby  plaintiff 
was  injured.  The  second  para- 
graph was  like  the  first,  except 
that  nothing  was  said  as  to  the 
kind  of  car  in  which  the  plaintiff 
was  transported,  nor  as  to  the  want 
of  steps  for  descent,  nor  as  to  any 
order  by  the  conductor.  In  this 
paragraph,  the  breach  of  duty  was 
alleged  to  consist  in  stopping  the 
train  before  the  car  in  which  the 
plaintiff  was  had  reached  the  plat- 
form of  the  depot,  by  reason  of 
which  plaintiff  was  compelled  to 
jump  from  the  car,  &c 

J7e^  that  both  paragraphs  stated  a 
good  cause  of  action. 

BeH  also,  that  it  is  not  necessary 
for  the  pleader  to  ayer  the  nature 
of  the  contract  or  the  duties  of  the 
carrier  in  such  cases,  but  the  court 
will  judicially  take  notice  of  the 
duties  which  are  annexed  by  law 
to  the  contract  to  carry.  The  Ev- 
muvUU  and  CrawfordtvilU  R.  R. 
Co.  y.  Duncan 441 

22.  Ihstbuctiohs — Negligehcb. — 
An  instruction  by  the  court  to  the 
jury,  in  such  case,  to  the  effect  that 
if  the  want  of  proper  care  or  skill 
on  the  part  of  the  conductor  caused 
the  iqjury,  the  defendant  would  be 
liable,  was  held  not  to  be  erro- 
neous, taken  in  connection  with 
another  instruction  to  the  effect 
that  if  the  plaintiff  was  guilty  of 
negligence  in  jumping  from  the 
car,  she  could  not  recoyer....  Ibid. 

28.  Obligation  to  Pboyibb  Tbans- 

POBTATIOH. — A  railroad  company 

is  not  bound  to  receiye  an  unusual 

.  number  of  passengers,  beyond  the 

number  it  might  reasonably  be  re- 


quired to  proride  for,  but  if  it  does 
receiye  them,  without  condition,  or 
notice  of  its  inability  to  provide 
for  their  safety,  it  assumes  all  the 
obligations  usually  incumbent  up- 
on a  carrier.. Jlnd. 

24.  Passbngeks  —  Leapiho  fbok 
Cabs. — ^In  a  suit  for  an  injury  to 
a  passenger,  caused  by  leaping 
from  a  box  car  while  the  train  was 
stopped  at  the  station  to  which  the 
plaintiff  had  taken  passage,  no 
means  of  descent  being  provided, 
it  was  held  that  an  instruction  to 
the  effect  that  if  the  plaintiff  leap- 
ed from  the  car  without  being  in 
peril,  or  having  reason  to  believe 
that  she  was  in  peril,  and  the  in- 
jury thereby  resulted,  she  could 
not  recover,  was  correctly  refused, 
because  it  did  not  contain  the  fur- 
ther element  that  the  circum- 
stances were  such  that  the  plain- 
tiff might  reasonably  have  appre- 
hended injury  from  the  leap.  Ibid. 

25.  Same. — The  evidence  in  the  caso 
disclosing  that  the  plaintiff  leaped 
from  the  cars  merely  to  prevent 
being  carried  on,  and  that  she  was 
at  the  time  warned  that  it  was 
dangerous,  and  so  thought  herself^ 
it  was  held  that  she  could  not  re- 
cover, she  having  contributed  to 
the  injury  by  her  negligence.  Ibid, 

26.  Case  Appboysd. — ^The  ruling  in 
the  case  of  the  Indianapolis  and 
Cincinnati  Railroad  Company  v.  Stt- 

pkensj  ante,  p.  429,  approvc^l  The 
IndianapoUe  and  CineinnaU  R,  IL 
Co.T,  Kibby 479 

27.  Cattle  Guabds. — The  former 
rulings  of  the  court,  as  to  the  duty 
of  railroad  companies  to  maintain 
cattle  guards  at  the  crossings  of 
public  highways,  approved...  Ibid. 

28.  Appxai^-Obdeb  ob  Conductob. 
An  appeal  having  been  prayed 
from  a  judgment  against  a  railroad 
company  for  killing  cattle,  thirty 
days  time  was  given  to  file  a  bond. 
Subsequently,  a  motion  was  mado 
by  the  plaintiff  for  a  writ  requir- 
ing a  conductor  of  the  company  to 
answer  as  to  funds  in  his  hands. 
Tending  this  motion,  an  appeal 
bond  was  filed,  and  afterwards  the 
writ  was  issued. 

Held,  that  the  issuing  of  the  writ  was 
erroneous Ibid, 
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29.   CoxMON  Ca&eibiu  —  UsAGie. — 

Where,  in  a  suit  against  a  railroad 
company  for  the  loss  of  poultry 
shipped,  the  defense  was  a  usage 
of  railroads  to  carry  such  freight 
only  when  accompanied  by  the 
owner,  and  at  his  risk,  and  that 
the  loss  had  occurred  through  the 
fault  of  the  owner,  in  not  keeping 
the  coops  properly  righted  on  the 
cars,  it  was  held  that  eyidenee 
from  the  plaintiff,  and  others  who 
had  been  accustomed  to  ship  on 
railroads,  that  they  had  neyer 
heard  of  such  usage,  was  admissi- 
ble. The  EvantviUe  mid  Crawford^ 
vilU  R  R,Co  y,  Toung 516 

80.  Same. — Whether  common  car- 
riers could,  by  a  usage  of  their  own 
creation,  or  by  mere  notice,  limit 
their  ordinary  liability,  was  ques- 
tioned   Ibid, 

81  Same — Evidence. — ^On  the  trial, 
the  company  introduced  a  witness 
to  prove  that  the  plaintiff  had  used 
the  stock  passes  of  the  company, 
and  then  offered  in  evidence  one 
of  those  blank  passes,  on  the  back 
of  which  was  a  statement  that  the 
owner  of  stock  should  feed  and 
take  care  of  it  at  his  own  expense 
and  risk,  and  that  he  assumed  all 
risk  of  ihjury  that  the  animals 
might  do  themselves,  or  that  might 
arise  from  the  delay  of  trains  or 
otherwise. 

Eeld^  that  the  evidence  did  not  tend 
to  prove  the  existence  of  the  usage 
pleaded,  and  was  properly  re- 
jected   Ibid. 

RECOGNIZANCE. 

1.  FORFEITEI)    ReCOOKISANCK. — SuiT 

ON. — The  object  in  requiring  the 
justice  of  the  peace  who  takes  a 
recognisance  under  section  14  of 
the  justice's  act,  in  case  of  a  for- 
feiture, to  indorse  a  certificate  of 
forfeiture  and  file  the  same  in  the 
clerk's  office,  is  to  give  a  lien  on 
(he  lands  of  the  obligors.  Gaehenr 
heimer  et  oL  v.  The  State 01 

2.  Bams. — The  right  of  action  is  com- 
plete when  the  recognisance  is  for- 
feited, without  such  filing Ibid, 

8.  Same — Plead^no. — Where,  in  a 
suit  upon  such  a  recognisance,  a 
transcript  of  the  proceedings  be- 


fore the  jnstice  was  filed  with  the 
complaint,  showing  an  affidavit 
charging  a  felony,  a  warrant  issu- 
ed thereon,  the  arrest  of  the  de- 
fendant and  the  giving  of  the  re- 
cognisance for  the  appearance  of 
the  defendant  at  a  future  day,  it 
was  held  to  be  sufficiently  shown 
that  the  justice  had  jurisdic- 
tion  Ibid, 

4. .  Same. — Evidence. — On  the  trial, 
the  transcript  of  the  proceedings 
of  the  justice  was  not  given  in  evi- 
dence, and  it  was  held  that  as  the 
authority  of  the  justice  to  take  the 
recognisance  was  not  shown,  there 
could  be  no  recovery  by  the 
State Ibid. 

RECORD. 

0/  Court  of  Common  Pleats  ngntUure 
of  judge  eeseniial  to  validity  of.    See 

JFUDOXENT,  6. 

Conclusive  upon  parties  in  absence  of 
fraud.    See  Judqmskt,  8. 

1.  Peacticb. — Motions  to  correct  a 
record  must  be  made  in  the  court 
below.    DooUy  v.  Martin 189 

2.  Sake. — Where  a  record  had  been 
amended  by  the  court  below,  after 
the  term,  and  there  had  been  no 
exception  taken  and  no  motion 
made  below  to  restore  the  original 
record,  it  was  held  that  the  Su- 
premo Court  could  only  look  at  the 
record  as  sent  up,  and  would  pre- 
sume in  favor  of  the  action  of  the 
court  below Ibid. 

8.  Amendment  or. — Courts  cannot 
amend  their  record  at  a  subsequent 
term,  except  in  a  fact  which  ap- 
pears to  be  the  misprision  or  neg- 
lect of  the  clerk,  unless  there  is 
something  in  the  record  to  amend 
by.  Hamilton  et  at.  v.  Bureh  et 
al.^ 288 

RENDITION. 

See  FuGXTiTi  pbok  Justice. 

REPLEVIN. 

Pleading. — In  an  action  for  the  pos- 
session of  personal  property,  the 
defendant  answered,  inter  alia^  thai 
he  held  said  property  as  sheriff, 
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under  an  order  of  att&ohmetti  daly 
issued  out  of  the  office  of  the  clerk 
of  the  Vanderburgh  Circuit  Courts 
against  the  property  of  A,  whose 
property  it  was,  &c. 
IJeldf  that  the  answer  was  good  as  a 
plea  of  property  in  a  stranger. 
iMi  T.  DarUng.,^ 497 

RESCISSION. 

Bb-ba&i  witbout  Notici, — 
When,  on  a  refusal  by  the  buyer  to 
complete  a  contract  of  sale  and  an 
abandonment  by  him  of  the  prop- 
erty, the  seller  re-takes  possession 
of  the  property,  treating  it  as  his 
own,  and  sells  the  same,  without 
notice  to  the  buyer  of  an  intention 
to  sell  for  his  account,  it  is  a  res- 
cission of  the  contract.  Redmond 
€t  iU,  T.  Smoek 8G5 

RESPONDEAT  SUPERIOR. 

The  rule  reepondeat  mperior  applfes 
only  to  actions  sounding  in  tort. 
Where  the  relation  of  master  and 
servant  exists,  the  duties  and  lia- 
bilities of  the  parties  must  bo  de- 
termined by  the  contract.  The 
Ohio  and  Mietiitippi  B,  R,  Co.  t. 
Hammtreley 871 

RIVERS. 

See  WATXS-CovRaa. 

ROADS. 

See  HtaHWATi. 

BOBBBRT. 

See  GniMiVAL  Law,  2. 

RULES  OF  COURT. 

Jie  to  change  qftenue.    See  Viiicai  4, 

SALE. 

ConditUmal,     See  CovnACT,  8,  14. 

SHERIFF'S  SALE. 

1.  Plbaoikq. — Complaint  to  sat  aside 
a  sheriif 's  sale  of  real  estate.    The 


first  paragra^  allegod  that  t^ 
plaintiff  derived  title  to  the  prem.- 
ises  by  deed  from  the  exeealion 
defendant)  and  sought  to  avoid  t^ 
salo  on  the  ground  that  tko 
meat  was  void.  The  seoond 
graph  admitted  the  lien  of  t^e 
judgment,  and  sought  to  avoid  the 
sale  on  the  ground  that  the  prop- 
erty was  susoeptiblo  of  division, 
and  had  been  sold  in  eoUdo.  The 
third  paragraph  was  in  the  usual 
form  of  a  complaint  for  recovery 
of  the  possession  of  land.  To  tlie 
second  and  third  paragraphs^  tlio 
defendant  answered  that  the  con- 
veyance of  the  property  by  the  ex- 
ecution defendant  to  the  plaintiff 
was  without  consideration!  and 
made  to  defraud  creditors. 

Held,  that  the  answer  was  bad;  as 
to  the  second  paragraph,  beoause 
that  paragraph  admitted  the  liem 
of  the  judgment,  and  did  not  assert 
any  right  under  the  deed  agaiASt 
the  judgment  plaintiff,  and  the 
deed  as  between  the  parties  was 
good;  and  as  to  the  third  para- 
graph, because  that  paragraph  did 
not  disclose  the  plaintiff's  title^ 
and  the  answer  did  not  aver  that 
the  plaintiff  had  no  other  title  than 
that  derived  from  the  deed.  Tojf^ 
lor  V.  MeClure  et  al 89 

2.  Record. — Siqnatu&e  or  Judqk. 
A  salo  upon  a  judgment  of  the 
Court  of  Common  Picas,  the  record 
of  which  has  not  been  signed  by 
the  judge,  is  void.  Galbraith  et  «2. 
V.  Sidener 142 

8.  Salb  in  Parcels. — It  is  a  depar- 
ture from  his  official  duty  for  a 
sheriff,  knowingly,  from  an  entire 
body  of  two  hundred  and  forty 
acres  of  land,  suitable  for  one 
farm,  to  select  and  sell  on  execu- 
tion eighty  acres  out  of  the  centre, 
and  thus  separate  the  other  two 
eighties,  and  destroy  all  communi- 
cation between  them  for  the  pur» 
poses  of  a  farm;  and  a  complaint 
alleging  suoh  faots,  together  with 
the  averments  that  the  property 
sold  was  worth  $2,600,  and  was 
sold  for  $213,  to  the  execution  ored* 
iter,  and  that  the  sale  of  the  cen- 
tral eighty  acres  had  destroyed  the 
value  of  Uie  remidning  property  to 
the  extent  of  $1,Q0(^  makes  a  case 
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of  groBB  inadequacy  of  considera- 
tion, and  8]iow8  good  cause  for  Bet- 
ting aside  the  sale.    HamilUm  et  tU. 

V.  JBureh 288 

4.  Same — Evidxncs. — An  offer  to 
prove  that  at  the  sale  there  were 
ten  or  moro  persons  present  com- 
petent to  bid,  and  that  three  or  more 
y     did  bid,  and  that  defendants  had 
y       offered  the  land  soon  after  the  sale 
V         to  an  agent  of  plaintiff's  for  the 
amount  of  the  judgment,  interest 
and  costs,  is  immaterial,  and  prop- 
erly rejected Ibid. 

b.  Samb.— If  property  of  an  execu- 
tion defendant  has  been  improp- 
erly sold,  it  is  no  bar  to  his  action 
to  set  aside  the  sale,  that  the  pur- 
chaser, being  the  execution  plain- 
tiff, and  hence  chargeable  with  no- 
tice of  irregularities,  offered  to  re- 
conyey  to  him  on  payment  of  the 
debt.  He  can  insist  that  the  exe- 
cution shall  be  legally  levied  upon 
his  property,  and  the  sale  fairly 
conducted,  and  the  money,  collect- 
ed in  the  Wanner  provided  by 
law Ibid, 

SLANDSB. 

EviDEMCB  Of  Charactbb. — Where, 
in  an  action  for  slanderous  words 
imputing  tho  crime  of  larceny,  the 
dcfiendant  docs  not  justify  the 
speaking,  and  offers  no  evidence 
impeaching  the  plaintiff's  charac- 
ter, evidence  of  the  plaintiff's  good 
character  is  not  admissible.  Saun 
V.  Wilton 296 

SOLDIERa 

All&ioanet  to  famUiit  ^.  Set  Boun- 
ties, 2,  3. 

STATUTES  CONSTRUED. 

1.  Cities — Cbmbterics. — The  last 
clause  of  the  fifth  subdivision  of 
section  84  ^Aots  1865,  Spec.  Scss. 
p.  16),  whicn  gives  to  the  common 
council  the  power  to  prohibit  in- 
terments except  in  cemeteries  here- 
tofore established  by  law,  can  only 
relate  to  interments  within  the 
corporate  limits.  Herein  tt  al  v. 
The  City  </  Anderton 70 

2.  CiBcniT  CousTB — AFFourTmxT 


ov  JuDOB.— When  a  judge  of  the 
Circuit  Court  is  disqualified  to  sit 
in  a  cause  by  reason  of  his  kinship 
to  the  parties,  and  an  attorney  is 
appointed  to  try  the  cause,  it  must 
appear  that  he  was  "mutually 
agreed  upon  by  the  litigants."  An 
appointment  by  the  judge  without 
such  agreement  is  void.  Hetmet  v. 
The  State 82 

8.  FOBFEITBD  RbOOONIZANCB  —  SuiT 

ON. — The  object  in  requiring  the 
justice  of  the  peace  who  takes  a  re- 
cognisance under  section  14  of  the 
justice's  act,  in  case  of  a  forfeit- 
ure, to  indorse  a  certificate  of  for- 
feiture and  file  the  same  in  the 
clerk's  ofilce,  is  to  give  a  lien  on 
the  lands  of  the  obligors.  Oaek" 
enheimer  tt  aL  ▼.  The  State 91 

4.  Same. —  The  right  of  action  is 
complete  when  the  recognisance  is 
forfeited,  without  such  filing.  Ibid. 

6.  CLEBK'g  Fexs. — The  last  clause 
of  section  five  of  the  act  of  1865 
(Acts  1805,  p.  70),  which  gives  a 
per  diem  of  three  dollars  for  at- 
tendance upon  court,  is  a  part  of 
the  schedule  of  sheriff's  fees.  The 
clerk  is  not  entitled  to  the  allow- 
ance.    Fx  ParU  UcKet 100 

6.  Tbustbb  or  an  Express  Trust. — 
The  provision  in  section  four  of  the 
code,  that  the  words  '*  *  trustee  of 
an  express  trust'  shall  be  con- 
strued to  include  a  person  with 
whom,  or  in  whose  name,  a  con- 
tract is  made  for  the  benefit  of  an- 
other," does  not  restrict,  but  rather 
enlarges,  the  meaning  of  the  words 
"  trustee  ot  an  express  trust.,"  as 
used  in  a  preceding  part  of  the  sec- 
tion. WeavtT  V.  The  Trutieet  of 
the  Wabathand  Erie  CanaU...  112 

7.  Tebasubbh's  Notick. — ^The  statute 
requiring  the  county  treasurer  to 
give  notice  of  the  amount  of  tho 
tax  charged  for  tho  different  pur- 
poses authorised  by  law  is  merely 
directory,  and  the  failure  to  give 
the  notice  will  not  prevent  the  col- 
lection of  the  tax.  NoUmd  et  al  v. 
Butby 164 

8.  Peivatb  Wat. — Cbanoi  or  Loca- 
tion.— Under  the  statute,  the  own- 
er of  the  land  over  which  a  private 
way  is  located  may  petition  for  a 
change  of  location.  Myker  v.  ifo 
Elroy 179 
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0.  Draining  Associations— Assess- 
MfiNTS. — In  a  suit  bj  a  draining 
association  to  enforce  a  lien  for  an 
assessment  ogainst  lands  benefit- 
ed, it  is  sufficient  if  the  assess- 
ment  was  made  bj  two  of  the  three 
persons  appointed  for  that  purpose. 
deero  JIt/gietie  Draining  Co.  v. 
Craighead 274 

10.  Saxx-i^ Judicial  Notice  of. — 
The  fifth  section  of  "  an  act  to  au- 
thorize the  construction  of  levees 
and  drains,"  1  O.  &  H.  803,  re- 
quires that  the  existence  of  corpo- 
rations for  such  purposes  shall  be 
Judicially  taken  notice  of  by  the 
courts  in  the  counties  in  which  the 
articles  of  association  are  recorded. 
This  does  not,  howeyer,  require 
this  court  to  take  like  judicial  no- 
tice of  the  fact Ibid. 

11.  ExBEzzLSMEKT. — The  act  to  pun- 
ish embezzlement  T Acts  Spec.  Sess. 
1865,  p.  204),  was  intended  only  to 
punish  acts  not  before  made  crim- 
inal, and  though  the  language  of 
the  first  section  might  seem  broad 
enough  to  cover  any  felonious  tak- 
ing by  a  servant  of  his  master's 
goods,  yet  construed  in  connection 
with  the  second  section,  it  cannot 
be  held  to  embrace  any  taking 
which  1>efore  would  have  been  lar- 
ceny.   Smith  V.  The  State 821 

12.  Admisalty— State  Laws. — ^The 
provisions  of  the  code  for  the  en- 
forcement of  liens  upon  boats  and 
other  water-craft  ( 1  G.  &  H.  801 ) 
are,  under  the  ruling  in  The  Sine 
V.  Trevor^  4  Wallace  555,  void.  The 
jurisdiction  of  the  national  courts 
over  this  subject  is  in  that  case 
held  to  bo  exclusive,  and  this  court 
yields  to  the  authority  of  that  case. 
Ballard  et  oL  v.  WUUhire  et  al.  841 

18.  Dowress. — Where  the  husband 
died  while  the  R.  S.  1843  were  in 
force,  it  will  be  presumed,  nothing 
appearing  to  the  contrary,  that  the 
widow  took  as  dowress.  McEniire 
V.  Brown 847 

14.  Statute  ot  Limitations — Re- 
troactive Effect  of. — ^The  stat- 
ute of  limitations  contained  in  the 
code  of  1852  is  retroactive  in  its 
operation,  and  bars  an  action  to 
recover  real  estate  which  is  not 
commenced  within  tho  period  lim- 


ited, after  the  canse  of  aetion  ac- 
crued    Ihid. 

15.  Plakk  Roads. — Tixb  of  Com- 
PLETioir. — The  5th  section  of  the 
act  of  February  28tli,  1855,  (1  G.  & 
H.  487)  giving  to  plank  and  mac- 
adamized, &c.,  road  companies  ten 
years,  instead  of  four,  to  complete 
their  roads,  is  constitutional,  noi 
as  an  amendment  of  the  act  of  1851'^ 
but  as  an  independent  provision. 
The  OreeneeuiU,  ^r.,  Turnpike  Co. 
V.  The  State  ex  ret.  Malot 3d-J 

16.  Decedents'  Estates. — Witssss. 
Under  the  second  proviso  of  see- 
tion  3  of  the  act  of  18G1  (2  0.  & 
H.  168),  the  discretionary  power 
conferred  upon  the  court  to  require 
a  party  to  testify  in  suits  by  or 
against  executors,  &e.,  is  an  abso- 
lute one,  and  not  subject  to  review 
by  this  court.  Kirehner  v.  Lemit 
AdnCx 499 

17.  Free  Banks. — Expiratxox  op 
Charter. — When  a  bank  organ- 
ized under  the  general  banking 
law  of  1852  (1  R.  8. 152)  failed  to 
conform  to  the  requirements  of  the 
amended  law  of  1855,  a^d  having 
before  failed  to  redeem  its  circu- 
lating notes  in  coin,  did  not  after- 
wards resume  payment,  it  ceased, 
under  the  latter  law,  to  have  any 
corporate  existence.  But  under 
section  6  of  the  general  law  re- 
specting corporations  (1  G.  &  E 
269 ),  its  corporate  existence  wis 
continued  for  three  years,  for  the 
purpose  only  of  winding  up  its  bu- 
siness. ConweU^  jyendent  of  ike 
Bank  of  Connertpille,  v.  jPttU- 
eon 6W 

STREAMS. 
See  Wateb-Covrsk. 

SUBSCRIPTION. 
Conditi<mal,    See  Goetract,  11. 

SUBSTITUTE. 
See  Military  Substitutb. 


T. 

TAXES. 

1.    iNJVjrcnoir.— A  general 
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meat  of  taxes  for  county  purposes 
cannot  be  enjoined  on  the  ground 
that  the  board  of  county  commis- 
sioners contemplate  an  unlawful 
use  of  the  funds  when  collected. 
Board  qf  Commiinotter4f  fe^  t. 
JBrovm 128 

2.  Tax  Duplicatx. — A  tax  duplicate 
which  is  legal  upon  its  face  is  suf- 
ficient to  Justify  the  treasurer  in 
seizing  property  in  the  collection 
of  the  taxes  charged  thereon.  No^ 
land  et  al,  r.  Butby 154 

8.  Samb. — Pleading. — In  Justifying 
the  seizure  of  personal  property 
for  the  payment  of  taxes,  it  is  not 
necessary  that  the  answer  of  the 
treasurer  should  allege  that  each 
requirement  of  the  statute  had 
been  complied  with  in  the  prepara- 
tion of  the  duplicate.  A  general 
allegation  that  the  duplicate  was 
delivered  to  the  treasurer  in  con- 
formity to  law,  &c.,  is  suffi- 
cient  Ihid. 

4.  TBEASUBsn's  Notice. — The  stat- 
ute requiring  the  county  treasiirer 
to  give  notice  of  the  amount  of  the 
tax  charged  for  the  different  pur- 
poses authorized  by  law  is  merely 
directory,  and  the  failure  to  give 
tho  notice  will  not  prevent  the  col- 
lection of  the  tax Ibid. 

o.  Skzzxibb  by  Deputy. — Plraoino. 
Where  tho  treasurer  has  seized 
property  by  a  deputy,  it  is  not  ne- 
cessary that  his  answer  Justifying 
the  seizure  should  show  that  the 
deputy  hod  been  sworn  os 
such ^4 • Ibid. 

(L  MiLiTABT  Bou2rn£s. — The  fact 
that  one  township  of  a  county  had 
filled  its  military  quota  did  not  re- 
lieve the  citizens  of  that  township 
from  liability  to  pay  taxes  to  meet 
appropriations  made  by  the  county 
board  for  bounties.  The  Board  of 
CommimonerSf  ^e.,  v.  Brawn.»,l5l 

7.  Assessment  op  Taxes.— The  fact 
that  the  board  of  commissioners 
contemplate  an  unlawful  use  of  the 
county  revenue  will  not  make  void 
a  general  levy  for  county  pur- 
poses  Ibid, 

8.  Absxssment  to  Pat  Wab  Bonds. 
The  ruling  in  I^ave  ei  oL  v.  King^ 
27  Xnd.  86C,  approved Ibid, 

Vol.  XXVni,— 38 


9.  IkliSTAKK  OF  Law. — Estoppel.-— 
In  a  suit  to  enjoin  the  collection 
of  certain  taxes,  assessed  upon  a 
return  made  upon  oath,  in  these 
words:  "Money  on  hand  or  on 
deposit  within  the  State,  $2,600," 
it  was  alleged  that  this  sum  was  in 
United  Statez  treasury  notes,  which 
are  not  liable  to  be  taxed  by  state 
authority;  that  iJie  return  was 
made,  "  by  reason  of  a  mistake  of 
fact,  of  which  plaintiff  was  not 
cognisant  at  the  time,"  and  that 
he  filed  an  affidavit  witli  tho  audi- 
tor of  the  county  for  an  order  on 
the  treasurer,  releasing  the  tax. 
The  afl^davit  was  niade  an  exliibit, 
and  discloses  the  fact  that  tho  ap- 
pellant "is  informed  and  believes 
that  United  States  treasury  notes 
are  not  taxable." 

ffeldf  that  the  eiTor  under  which  the 
return  was  made,  if  error  there 
was,  was  one  of  law  and  not  of 
fact,  and  one  for  i^rhich  no  relief 
could  be  granted. 

Held,  also,  Uiat  the  appellant,  having; 
made  the  return,  was  estopped  id 
deny  its  correctness.  Telle  v. 
Green,   Treasurer]   ^e ..-.  184 

10.  Lien  of. — State  and  county  taxes 
are  a  lien  upon  real  estate  f^om 
the  first  day  of  January,  and  if 
land  is  conveyed  by  a  warranty 
deed  after  that  day,  tho  vendor  is 
liable  on  the  warranty  for  the 
taxes.  Overstreet  v.  Dobson  ct 
al -JuG 

11.  Tax  Deed. — Evidence. — In  an 
action  to  recover  the  possession  of 
real  estate,  tho  defendant  claimed 
title  under  a  tax  deed.  Tho  deed, 
which  was  executed  under  the  U. 
S.  1888,  did  not  recite  several  of 
the  facts  necessary  to  constitute  a 
valid  tax  sale.  Tho  court  i nstruct- 
ed  the  jury  that  the  tax  deed  "  is 
presumed  to  be  legal  so  far  as  is 
shown  by  tho  evidence  in  this 
cause." 

Held,  that  the  instruction  was  ctro- 
JXBQVLB,  McSntireU^r.  Brown,  247 

TENANT  FOE  LIFE. 

Su  Waste,  1,  2. 
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TOWNS. 

1.     JUBTICK   OF    THS    PXACS.  —  The 

countj  board  are  given  a*  discre- 
tion as  to  the  number  of  justices 
of  the  peace  to  be  elected  in  each 
township,  not  elceeding  three  for 
each  township,  and  one  for  each 
incorporated  toWn  therein.  The 
Town  of  Spendtr  V.  Cline 61 

^.  Same. — ^The  additional  justice  pro- 
vided for  any  toWn  may,  by  the 
order  of  the  board,  be  Required  to 
reside  in  the  town,  but  he  must  be 
elected  by  the  voters  of  the  town- 
ship, and  his  jurisdiction  extends 
throughout  the  township Ibid. 

8.  Same. — A  prosecution  for  the  vio- 
lation of  a  town  ordinance  may  be 
instituted  before  any  justice  of  the 
township  residing  within  the  cor^ 
porate  limits Ibid, 

TOWNSHIP  TRUSTEE. 
See  Office  akb  Officxss,  1,  2. 

Ttt.£SPASS. 

U  License.— To  an  action  of  trespass 
for  cutting  timber,  the  defendant 
answered  that  he  had  purchased 
the  timber  from  plaintiff's  vendor, 
and  had  a  parol  license  to  cut  and 
take  it  away ;  that  plaintiff  knew 
of  the  license  and  acquiesced  there- 
in. 

£[eldf  that  the  answer  was  good  as  a 
plea  of  license  from  the  plaintiff. 
Sekh^.  Jones 255 

2.  Pleading. — An  objection  that  a 
complaint  for  trespass  does  not 
state  where  the  trespass  was  com- 
mitted, is  not  raised  by  a  demurrer 
for  want  of  sufficient  facts.  Lowry 
V.  DulUm. 478 


TRUSTS. 
See  Husband  and  Wirx,  1. 

1.  BzPBESB  Trust.  —  An  eipress 
trust  in  lands  cannot  be  created  by 
parol.  Mallocki  AdmW  v.  Nave.  85 

2.  RssuLTiNO  Tatst— Decedents' 
XsTATES. — An  administrator  can 
not  maintain  an  action  to  enforce 
a  resulting  tmst  in  lands,  unless 


it  is  shown  that  the  lands,  when 
recovered,  t^ill  be  needed  to  pay 
debU Ibid. 

TURNPIKES. 

Time  of  Comfletxok. — ^The  fifth  sec- 
tion of  the  act  of  February  2Sth, 
1855  (1  6.  &  H.  487),  giving  to 
plank  and  macadamised,  &c.,  road 
companies  ten  years,  instead  of 
four,  to  complete  their  roads,  is 
constitutional  not  as  an  amend- 
ment of  the  act  of  1852,  but  as  an 
independent  provision.  The  Orten- 
eaeUe,  j-c,  Twrnpike  Co.  v.  The  State 
ex  rel.  Maloi...i 882 

U. 

USAGE. 

How  far  common  carriers  may  Umii  Ha- 
biUty  by.   See  Railboads,  29,  30. 

USURY. 

1.  Contract  of  Sale — UsuRt. — 
In  a  contract  for  the  sale  of  lands, 
it  was  agreed  between  the  vendor 
and  vendee,  by  parol,  that  tlie  sale 
should  be  at  $80.  per  acre,  upon  a 
credit  of  ten  years,  and  that  inter- 
est at  the  rate  of  ten  per  cent 
should  be  paid  annually,  but  the 
contract  was  not  executed  so  as  to 
be  binding  upon  either  party.  Af- 
terwards, a  written  contract  was 
entered  into,  by  which  the  vendee 
agreed  to  pay  a  specified  gross  sum 
for  the  land,  payable  in  ten  annual 
installments,  the  first  nine  being 
for  a  sum  equal  to  ten  per  cent,  on 
the  value  of  the  land  at  $80  per 
acre,  and  the  last  for  the  value  of 
the  land  at  the  price  named  and 
ten  per  cent,  added.  Nothing  was 
said  in  the  written  contract  about 
the  price  per  acre,  or  about  inter- 
est The  legal  rate  of  interest  at 
the  date  of  the  contract  was  six 
per  cent. 

Heldf  that  the  contract  was  not  taint- 
ed with  usury.  NewHrh  v.  J^- 
son 485 

2.  Effect  or. — ^An  agreement  for  a 
usurious  rate  of  interest  does  not 
make  a  contract  vend.  t^harUon 
ttclr.  Tiird9 462 
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V£NDOIl  AND  PURCHASER. 

1.   COVENAKT.— PaRTY-WaLL. — A 

nnd  B  being  the  owners  of  adjoin- 
ing premises,  agreed  that  A  might 
build  a  party-wall,  and  that  when 
B  used  the  wall  ho  should  pay  to 
A  one-half  the  cost  thereof.  • 

Held,  that  the  covenant  was  a  per- 
sonal one,  and  did  not  pass  with 
the  land  to  the  grantee  of  A.  Bloeh 
y.  Itham  ei  al 87 

2.  Rescission. — Statute  or  Frauds. 
A  sold  to  B  a  tract  of  land  for 
SOOO,  payable  in  four  annual  in- 
Htallments,  which  were  secured  by 
a  mortgage  upon  the  land.  When 
(he  first  installment  became  due,  B, 
being  unable  to  pay  it,  ro-convey- 
cd  the  land  to  A,  upon  a  parol 
agreement  that  he  would  bold  it 
for  B  until  a  day  named,  and  Sf  the 
first  installment  was  then  paid, 
would  rc-couTey  the  land  to  B, 
upon  the  terms  of  the  first  con- 
tract. Suit  by  B  alleging  th^se 
facts,  and  that  A,  in  violation  of 
the  '  contract,  had  conveyed  the 
land  to  another;  that  B,  while  in 
possession,  had  made  improve- 
ments to  the  amount  of  $100,  and 
had  paid  interest  to  A,  and  taxes, 
&e. 

Held,  that  the  transaction  must  be 
construed  to  be  a  rescission  of  the 
first  contract  of  sale  by  the  mutual 
agreement  of  the  parties,  and  an 
agreement  for  a  re-sale  at  a  future 
lime. 

JleiJ,  also,  that  the  agreement  to  re- 
sell, not  being  in  writing,  was 
void,  under  the  statute  of  frauds. 

Heldy  also,  that  B,  in  the  absence  of 
any  such  stipulatioi)  in  the  con- 
tract of  rescission,  was  not  entitled 
TO  recover  for  improvements,  taxes, 
&c.     Thompson  etalY.  Elliott    C6 

n.  Taxes. — Warranty  Deed. — State 
and  county  taxes  arc  a  lien  upon 
real  estate  from  tho  first  day  of 
Januaiy,  and  if  land  is  conveyed 
by  a  warranty  deed  after  that  day, 
the  vendor  is  liable  on  tho  warran- 
ty for  the  taxes.  Overtireet  v. 
boleontt  al 250 

4.  MiLVDAU.  —  Appurtekant  to 
Mill  Scat. — Whore  n  mill    and 
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mill  seat  are  conveyed  by  deed,  as 
such,  by  metes  and  bounds,  tho 
dam  will  pass  as  appurtenant  to 
the  mill  seat,  though  it  is  not  in- 
cluded within  the  metes  and  bounds 
given,  and  does  not  abut  on  the 
land  described.      Neaderhouter  v. 

The  SiaU , , 257 

Covenant. — Where  a  railroad 
company^  in  consideration  of  a 
license  to  change  the  course  of  u 
stream,  agreed  with  the  owner  of  a 
mill  fed  by  said  stream  to  dig  a 
new  channel  and  to  construct  cer- 
tain levees,  and  after  a  breach  on 
the  part  of  the  company,  in  failing 
to  make  the  channel  and  levees  in 
the  manner  agreed  upon,  the  mill 
was  conveyed  to  another,  it  was 
held  that  the  latter  could  not  main- 
tain an  action  against  the  compa- 
ny on  the  agreement.  The  June- 
Hon  R.  R,  Co.  V.  Sayera  et  al...  818 

G.  Condition  against  Alienation, 
A  condition  that  a  grantee  pr  dev- 
isee shall  not  alienate  for  a  partic- 
ular time,  or  to  a  particular  per- 
son, is  good.  Langdon  et  aL  v.  In- 
gram's Guardian 8G0 

7.  Fraud. — In  an  action  to  recover 
the  purchase  money  of  real  estate, 
the  defendant  answered  that  at  tho 
time  of  tho  purchase,  tho  plaintiff 
falsely  and  fVaudulently  reprcsenU 
ed  that  a  certain  stream  which 
flowed  through  tho  land  did  not 
rise  high  enough  to  wash  tho  lands 
or  fences;  that  the  defendant  re- 
lied upon  said  representations, 
whereby  he  was  damaged.  On  the 
trial,  tho  court  refused  to  instruct 
tho  jury,  that  if  at  the  time  of  tho 
sale,  tho  plaintiff  made  the  repre- 
sentations complained  of,  and  tho 
defendant  relied  upon  them,  and 
did  not  investigate  tho  facts  for 
himself,  and  if  tho  defendant  would 
not  otherwise  have  purchased,  that 
he  was  entitled  to  damages.  The 
court  did  instruct  the  Jury,  that  if 
tho  defendant  was  present  upon 
tho  premises,  and  it  was  readily  to 
be  seen  that  the  stream  did  over- 
flow, or  if  he  could  havo  informed 
himself  as  to  the  facts,  but  failed 
to  do  so,  he  could  not  recover,  un- 
less tho  plaintiff  induced  him  not. 
to  nso  his  opportunities  of  knowl- 
edge. 
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Held,  that  a  Bt^te  fit  foots  might  ex- 
ist in  .which  the  court  would  have 
been  justified  in  refusing  the  one 
and  giving  the  other  instruction, 
and  that  as  the  evidence  is  not  in 
the  record,  this  court  will  presume 
in  favor  of  the  action  of  the  court 
below.    Wright  ei  al.  r.  QuUy^  475 

8.  COTKNANT  OF  Warbaxty. — In  a 
suit  upon  a  covenant  of  warranty 
contained  in  a  deed,  where  the 
grantee  has  been  evicted,  the  meas- 
ure of  damages  is  the  purchase 
money  with  interest.  Cincinnati, 
Union  and  Fort  Wayne  B,  R,  Co.  v. 
Pearee 602 

VENUE. 

1.  Chax^qbop  VxNnx — ConNTK&  Af- 
fidavits.— When  an  application  is 
made  for  a  change  of  venue  in  a 
criDjiinal  case,  .on  account  of  local 
prejudice,  it  is  not  erroneous,  but 
ci9inc9tly  proper,  for  the  judge  to 
receive  the  s^vorn  statements  of 
^reputable  citizens  to  aid  him  in 
the  exercise  of  the  discretion  con- 
fided in  him  by  the  law.  Anderson 
V.  The  State,,,,,., 22 

%  Chanqk  op  Venub. — When  a 
change  of  venue  is  ordered  in  time 
for  the  change  to  be  perfected  for 
the  then  next  term  of  the  court  to 
^hich  the  change  is  taken,  and  it 
is  not  so  perfected  until  afterwards, 
the  court  from  which  the  change 
yras  taken  may  order  the  papers 
returned  and  resume  the  control  of 
the  case.     Dooley  v.  Martin,,,  189 

^.  Same. — In  such  case,  no  certificate 

.  of  the  clerk  of  the  court  to  which 
the  change  was  ordered  is  neces- 
sary...  , Ibid. 

A.   CBANOE  of — ^RULES  OF  CoURT. — 

A  rule  of  the  circuit  court  requir- 
ing an  application  for  a  change  pf 
yenue,  either  from  the  county  or 
from  the  judge,  to  be  made  not  la- 
ter than  the  day  for  which  the 
cause  is  docketed  for  trial,  is  not 
repugnant  to  the  statute  on  that 
subject,  and  is  within  the  statute 
giving  to  such  courts  the  right  to 
adopt  rules  for  conducting  the 
business  therein.    Redman  v.  The 

State 205 

5.  Costs  in  Criminal  Cases. — Sec- 
tions 99  and  100  of  the  R.  S.  1848, 


(p.  1002)  which  provide  that  the 
county  from  which  a  change  of  ve* 
nue  is  taken,  in  a  criminal  ease, 
shall  pay  to  the  county  to  which  it 
is  taken  the  expenses  of  the  trial, 
are  continued  in  force  by  section 
172  of  the  criminal  practice  act  of 
1852.  (2G.  &H.428.)  Board  cf 
CommiMsioners  qf  Lawrence  Co.  v. 
Hoard  of  CojnmitMumerM  of  FU/yd 
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VERDICT. 

1.  Escape  after  Verdict — When 
the  accused  is  on  bail,  the  return 
of  a  verdict  of  guilty  docs  not,  of 
itself,  terminate  his  right  to  his 
liberty  or  place  him  in  the  custody 
of  the  sheriff,  nor  does  it  give  to 
the  sheriff  any  right  to  arrest  or 
imprison  him,  and  hence  a  prose- 
cution cannot  be  maintained,  un- 
der such  circumstances,  against 
one  who  aids  in  the  escape  of  the 
accused.  Redman  r.  The  State...  205 

2.  Affidavits  of  Jurors  to  Im- 
peach.— The  affidavits  of  jurors 
cannot  be  used  to  impeach  a  ver- 
dict, but  they  may  be  used  to  sus- 
tain it.     ffaun  V.  Wilson 2% 

3.  Defectiye  Verdict. — Where,  on 
a  conviction  for  grand  larceny,  the 
jury  fail  to  fix  the  period  of  dis- 
franchisement and  incapacity  to 
hold  office,  the  verdict  is  defective^ 
and  a  judgment  disfranchising  the 
defendant  is  erroneous.  Wilson  v. 
The  StaU. 393 

VOLUNTARY  ASSIGNMENT. 

A  and  B  made  a  general  assignment 
to  O,  in  trust  for  the  benefit  of 
their  creditors.  Preferences  were 
made  among  the  creditors  as  fol- 
lows :  the  first  class  to  bo  paid  in 
full ;  the  second,  if  the  assets  were 
sufficient;  and  the  third,  if  any 
assets  remained,  after  paying  the 
first  and  second  classes.  Suit  by  A 
and  B  and  certain  creditors  of  the 
second  and  third  classes  against  C, 
the  complaint  alleging  waste  of  as- 
sets, &o.,  without  averring  that  the 
assets  were  sufficient  to  pay  the 
first  class  in  fulL 

Jleldf  that  the  complaint  showed  no 
cause  of  action  as  to  the  creditor 
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|>laintiffi|,  and  hence  was  bad  on 
demurrer.  Damenport  v.  McCoU  ei 
M 495 


VOLUNTARY    PAYMENT. 

Cannot  be  Recotereb. — ^As  a  gen- 
eral rule,  money  Toluntarilj  paid 
for  the  use  of  another,  without  his 
Knowledge  or  consent^  cannot,  in 
.the  absence  of  any  subsequent  pro- 
mise of  payment,  be  recovered 
back.     Shirts  y.  Irons 458 


W. 

WABASH  AND  ERIE  CANAL. 

Pasties — ^Tbustek  or  av  Express 
Trust.— The  Wabash  and  Erie  Ca- 
nal being  out  of  repair  and  unfit 
for  navigation,  and  the  trustees  be- 
ing unable  to  make  the  necessary 
repairs,  an  association  was  formed 
.of  those  interested  in  the  naviga- 
tion of  the  canal,  for  the  purpose 
of  making  a  contract  with  the  trus- 
tees to  receive  the  tolls  and  keep 
the  canal  in  repair.  The  members 
.of  the  association  subscribed  .cer- 
tain sums,  which,  by  the  articles 
of  association,  were  to  be  paid  in 
assessments  of  a  certain  per  cent, 
upon  the  call  of  a  board  of  mana- 
gers appointed  by  the  association. 
It  was  further  provided  that  if  the 
assessments  were  not  paid,  the 
board  of  trustees  of  the  canal 
should,  upon  request  of  the  board 
of  managers  of  the  association,  sue 
for  such  assessments  in  their  cor- 
porate name,  and  hold  the  same 
for  the  use  of  the  board  of  mana- 
gers. 

^eldj  that  the  board  of  trustees  of 
the  oanal  was  made  the  trustee  of 
an  express  trust,  and  might  sue  to 
recover  an  assessment  in  its  own 
name. 

Jlsld,  also,  that  the  power  conferred 
upon  the  board  of  trustees  was 
coupled  with  an  interest. 

Meld,  also,  that  the  objects  of  the  as- 
sociation were  not  against  public 
policy.  Weaver  v.  The  Trustees  of 
Wabash  and  Erie  Canal 112 


WABASH  BIYBR. 

Xot  a  nopi^able  stream  in  Adams jsfiun^ 
ty.    See  Water-Course,  8 

WAQER. 

See  WiUonr.  Gardner ,.,  188 

WAREHOUSEMEN. 

Sals  withoxtt  Notice. — ^A  sale  by  a 
warehouseman  of  property  depos- 
ited with  him  for  storage,  without 
notice  to  the  owner,  is  a  conver- 
sion of  the  property.  Jordan  et  al. 
y.JShiremanv ,  136 

WARRANTY. 

1.  What  is. — In  an  action  for  a 
breach  of  warranty  in  the  sale  of 
personal  property,  the  court  in- 
structed the  jury  as  follows  <  ^*  1. 
Vo  particular  form  of  words  is 
necessary  to  mako  a  warranty, 
though  tiie  word  ^arrant  is  gen- 
erally used.  Any  assertion  .of  the 
seller  in  respect  to  the  property,  if 
intended  by  ihe  seller  and  under- 
stood by  the  buyer  as  a  waiTanty, 
q^ust  bo  considered  as  such,  wheth- 
er the  word  warrant  was  made  uso 
of  ,or  not;  "  and  "2.  When  a  war- 
ranty is  relied  on,  the  question 
with  the  jury  should  always  bo,  do 
the  words  proven  fairly  show  ^hat 
they  were  intended  And  understood 
by  the  parties  at  the  time  of  the 
sale  or  exchange  jm  a  warranty  ? 
If  they  do,  the^  i^ey  must  be  so 
considered." 

Held,  that  the  instructions  contained 
a  correct  exposition  of  the  law  as 
applicable  to  eases  where  tho  pro* 
perty  is  expeeed  to  the  inspection 
of  the  seller,    j/ones  v.  Quicks  125 

2.  Sahe. — ^When  the  language  used 
is  not  a  warranty  in  terms,  it  is  a 
question  for  tho  jury  whether  the 
words  used  were  intended  on  tho 
one  hand  and  relied  upon  on  the 
other  as  a  warranty,  and  this  is  to 
be  determined  from  the  language 
used  and  all  the  attendant  circum- 
stances  Ibid. 

8.  Saxk  —  Deceit.  —  The  following 
instruction,  asked  by  the  plaintiff 
in  a  suit  for  a  breach  of  warranty. 
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and  for  deceit  in  the  sale  of  a 
horse,  was  held  to  have  been  cor- 
rectly refused:  "The  law  does 
not  require  that  the  defendant 
should  have  actual  and  positive 
knowledge,  at  the  time  of  the  trade, 
that  the  horse  was  diseased,  but  if 
the  jury  believe,  from  the  evidence^ 
that  such  facts  and  circumstances 
>  did  exist,  within  the  knowledge  of 
f  the  defendant,  as  would  put  a  man 
of  ordinary  prudence  upon  his 
guard  in  relation  to  the  horse  be- 
ing diseased,  the  defendant  was 
bound,  at  his  peril,  to  disclose  such 
fticts  and  circumstances  to  the 
plaintiff  when  he  made  the  trade, 
and  failing  so  to  do,  if  it  turns  out 
that  the  horse  was  diseased  at  the 
time  of  the  trade,  the  seller  is  as 
much  liable  as  if  ho  had  had  actual 
knowledge  and  failed  to  disclose  it 
to  the  plaintiff." Ibid. 

WASTE. 

1.  Bt  Tekant  fok  Life. — Injunction 
by  the  owner  of  the  fee  to  restrain 
the  owner  of  the  life  estate  from 
waste  by  cutting  timber.  The  court 
instructed  the  jury  as  follows :  1. 
Waste  is  whatever  does  a  lasting 
damage  to  the  inheritance,  and 
tends  to  the  permanent  loss  of  the 
owner  in  fee,  or  to  destroy  or  les- 
sen the  value  of  the  inheritance. 
What  might  be  for  the  benefit  of 
the  life  tenant,  if  a  permanent  loss 
t4>  the  owner  in  fee,  is  waste.  2. 
If  the  contemplated  cutting,  when 
done,  would  lessen  the  value  of  the 
fee  after  the  death  of  the  life  ten- 
ant, the  jury  should  find  for  plain- 
tiff; if  not-,  then  for  defendant. 

Eeldj  that  the  instructions  were  cor- 
rect.   Dawton  v.  Coffmmn  ei  al.  220 

2.  CuTTiNQ  Timber. — The  eommon 
law  that  cutting  a  standing  tree 
is  waste  is  inapplicable  in  this 
State Ibid. 

WATER-COURSE. 

1.  Navigable  STRXAics—ORDiirAKCE 
OP  1787. — Under  article  4  of  the 
ordinance  of  1787,  the  navigable 
waters  leading  into  the  Misaiuippi 
and  SL  Lawrence  rivers,  &o.,  can- 
not be  obstructed  by  State  author- 


ity, but  the  operation  of  the  act 
and  the  power  of  Congress  over 
this  subject  is  limited  to  those 
streams  which  are  channels  of 
commerce  between  the  States  — 
such  as  are  navigable  in  fact  for 
vessels  of  commerce  coming  out  of 
and  returning  into  the  navigable 
waters  of  other  States,  by  contin- 
uous voyages.  Ntaderhouur  v.  Tf^t 
State 237 

2.  Same  —  Judicial  Notice. — The 
courts  will  take  judicial  notice  of 
the  navigability  of  streams,  as  a 
part  of  the  common  public  history 
of  the  country Ibid, 

8.  Sake — Wabash  River. — The  Wa^ 
bash  river,  where  it  passes  through 
Adttm9  county,  in  this  State,  is  not 
a  navigable  stream Ibid. 

4.  Sake  —  Nuisance — Mill-d ait. — 
Wherever,  in  the  course  of  a  stream, 
it  ceases  to  be  a  public  highway 
for  commerce  between  this  and 
other  States,  at  that  point  its  na- 
tional character  terminates,  and 
above  that  it  is  within  the  exclu- 
sive jurisdiction  of  the  State,  and 
a  legislative  act  authorizing  its  oh^ 
struction  by  a  mill-dam  is  a  good 
defense  to  a  prosecution  for  a  nni«> 
sance Ibid. 

5.  Navigable  Stream. — A  streanx 
cannot  be  said  to  bo  navigable  in 
the  legal  sense  of  the  term,  unless 
it  be  of  such  a  character  as  to  be 
useful  to  the  public  as  a  channel  of 
travel  or  commerce Ibid^ 

6.  Same — Mill-dam. — When  an  act 
provides  that  a  dam  shall  be  built 
with  a  suitable  slope  or  lock,  so.  aa 
not  to  interrupt  navigation,  the 
omission  to  provide  such  slope  or 
lock  will  not  deprive  the  party  of 
the  benefit  of  the  law,  when  it  does 
not  appear  that  any  person  siztcc 
the  erection  of  the  dam  has  cither 
attempted  or  desired  to  navigato 
the  river  at  that  point,  and  espe- 
cially when  it  is  clear  that  it  never 
was  used,  or  was  capable  of  being 
used,  as  a  navigable  highway.,  in 
the  proper  sense  of-  the  term.  /&til. 

WATER-CRAFT. 

m 

The  State  law  for  the  enforcement  ef 
liens  airainst,  is  void.  Ballard  et 
al.  V.  WilUhire  et  at C41 
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WILLS. 

1.  Condition  aqajsbt  Alibxation. 
A  condition  that  a  grantee  or  devi- 
see shall  not  alienate  for  a  partic- 
ular time,  or  to  a  particular  person, 
18  good.  Langdon  et  al,  t.  Ingram*  8 
Ouardian 860 

2.  Same.^-Will. — A,  by  his  will,  de- 
vised his  real  estate  to  his  widow, 
in  trust  to  receive  the  rents,  and, 
after  retaining  one-fourth  for  her- 
self during  her  life,  to  apply  one- 
fourth  to  the  use  of  each  of  the 
three  children  of  the  testator,  until 
the  youngest  child  should  become 
of  age.  After  the  youngest  child 
should  become  of  age,  the  widow 
was  authorized  to  convey  to  each 
of  the  children  one-third  of  the 
land  in  fee,  subject  to  her  right  to 
take  one-fourth  of  the  rents  during 
life,  but  otherwise  the  son  was  to 
have  no  power  to  alienate  or  in- 
cumber the  property.  The  will  fur- 
ther provided,  that  in  the  event  of 
the  death  of  any  of  the  children, 
the  share  of  such  deceased  child 
should  be  equally  divided  between 
tho  widow  and  surviving  children, 
and  continue  subject  to  the  trust. 
The  youngest  son  died  before  the 
testator.  Petition  by  the  guardian 
of  the  surviving  son  to  sell  his 
ward's  interest  in  the  lands. 

Jlddy  ih&t  until  the  surviving  son  ar- 
rived at  full  age,  the  restriction 
upon  tho  power  of  alienation  con- 
tinned,  and  that  the  court  had  no 
power  to  order  a  sale  on  the  peti- 
tion of  the  guardian «i*...i&iJ. 


WITNESS. 


Impedthment  of.     See  Evidsrce,  9» 

1.  HusBAiTD  AND  WifE. — Upon  the 
question  whether  the  wife  was  a 
competent  witness  in  a  suit  by 
husband  and  wife  against  a  physi- 
cian for  malpractice  in  the  treat- 
ment of  the  wife,  the  court  was 
equally  divided.  CamU  et  al.  v. 
Murphy 4 kk...     88 

2.  Crxdibilitt. — ^The  statutes  of  In* 
diana  permit  the  interest  of  the  wit« 
ness  in  the  result  of  the  trial  to  be 
regarded  by  the  jury  in  consider- 
ing his  credibility.  Daily  v.  The 
State  ex  reL  Courtney »u  285 

8.  Dkcedsnts'  Estates  — In  a  suit  by 
A's  administrator  against  the  es- 
tate of  B  upon  a  promissory  note 
executed  by  B  in  his  lifetime,  and 
to  correct  a  mistake  in  a  settlement 
made  with  B's  administrator,  it 
was  held  that  the  latter  was  not  a 
competent  witness,  unless  required 
to  testify  by  the  opposite  party,  or 
by  the  court.  MarktVe  Admr  Vi 
l^iUer'e  Adair 488 

4.  Saks. — Under  the  second  proviso 
of  section  8  of  the  act  of  1861  (  2 
G.  &  H.  168),  the  discretionary 
power  conferred  upon  the  court  to 
require  a  party  to  testify  in  suits 
by  or  against  executors,  &c.,  is  an 
absolute  one,  and  not  subject  to  re« 
view  bj  this  court.  Kirehner  v. 
LeiM  Admix u.;.i..i;wi.  400 
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Htld^  that  a  st^te  x>f  facts  might  ex- 
ist in  .whicU  the  court  would  kaye 
been  justified  in  refusing  the  one 
and  giving  the  other  instruction, 
and  that  as  the  evidence  is  not  in 
the  record,  this  court  will  presume 
in  favor  of  the  action  of  the  court 
below.  Wright  et  aL  r.  OuUy^  475 
CoyKNAXT  OF  Warranty. — In  a 
suit  upon  a  covenant  of  warranty 
contained  in  a  dccd«  where  the 
grantee  has  been  evicted,  the  meas- 
ure of  damages  is  the  purchase 
money  with  interest.  Cineinnatiy 
Union  and  Fort  Wayne  R.  R,  Co.  v. 
Pearce «  602 

VENUE. 


1.  CuAKQS  OF  Vrnuk^Couktbr  Ar- 
FiDATiTS. — When  an  application  is 
made  for  a  change  of  venue  in  a 
crio^inal  case,  .on  account  of  local 
prejudice,  it  is  not  erroneous,  but 
cn^inci^tly  proper,  for  the  judge  to 
receive  the  sworn  statements  of 
^reputable  citizens  to  aid  him  in 
the  exercise  of  the  discretion  con- 
fided in  him  by  the  law.  Anderson 
V.  The  State...,,,, 22 

t2.  Changk  of  Venur. — When  a 
change  of  venue  is  ordered  in  time 
for  the  change  to  be  perfected  for 
the  then  next  term  of  the  court  to 
which  the  change  is  taken,  and  it 
is  not  so  perfected  until  afterwards, 
the  court  from  whicli  the  change 
was  taken  may  order  the  papers 
returned  and  resume  the  control  of 
the  case.     Dooley  v.  Martin...  189 

^.  Saue. — In  such  case,  no  certificate 
of  the  clerk  of  the  court  to  which 
the  change  was  ordered  is  neces- 
sary...   Ibid. 

4.  Change  of — Rules  or  Court. — 
A  rule  of  the  circuit  court  requir- 
ing an  application  for  a  change  of 
yenue,  either  from  the  county  or 
from  the  judge,  to  be  made  not  la- 
(Ler  than  the  day  for  which  the 
cause  is  docketed  for  trial,  is  not 
repugnant  to  the  statute  on  that 
subject)  and  is  within  the  statute 
giving  to  such  courts  Uie  right  to 
adopt  rules  for  conducting  the 
business  therein.  Redman  v.  The 
StaU 206 

6.  Costs  in  Criminal  Cases. — Sec- 
tions 99  and  100  of  the  R.  S.  1848, 


(p.  1002)  which  provide  that  the 
county  from  which  a  change  of  ve< 
nue  is  taken,  in  a  criminal  case, 
shall  pay  to  tJie  county  to  which  it 
is  taken  the  expenses  of  tho  trial, 
are  continued  in  force  by  section 
172  of  the  criminal  pnustice  act  of 
1852.  (2G.  &H.428.}  Board  of 
CommiMsUmera  qf  Lawrence  Co.  v. 
Board  of   CommiMnonere  of  Itoyd 

Co &;8 

VERDICT. 

1.  EscArB  AFTER  Verdict — When 
the  accused  is  on  bail,  tho  return 
of  a  verdict  of  guilty  does  not,  of 
itself,  terminate  his  right  to  his 
liberty  or  place  him  in  the  custody 
of  the  sheriff,  nor  does  it  give  to 
the  sheriff  any  right  to  arrest  or 
imprison  him,  and  hence  a  prose- 
cution cannot  be  maintained,  un- 
der such  circumstances,  against 
one  who  aids  in  the  escape  of  the 
accused.  Redman  r.  The  State...  205 

2.  Affidavits  of  Jurors  to  Im- 
peach.— ^The  affidavits  of  jurors 
cannot  be  used  to  impeach  a  ver- 
dict, but  they  may  be  used  to  sus- 
tain it.     JIaun  V.  Wilton 2% 

3.  Defective  Verdict. — Where,  on 
a  conviction  for  grand  larceny,  the 
jury  fail  to  fix  the  period  of  dis- 
franchisement and  incapacity  to 
hold  office,  the  verdict  is  defective, 
and  a  judgment  disfranchising  the 
defendant  is  erroneous.  WiUon  v. 
The  Slate 39S 

VOLUNTARY  ASSIGNMENT. 

A  and  B  made  a  general  assignment 
to  C,  in  trust  for  the  benefit  of 
their  creditors.  Preferences  were 
made  among  the  creditoi'S  as  fol- 
lows: the  first  class  to  bo  paid  in 
full ;  the  second,  if  the  assets  were 
sufficient;  and  the  third,  if  any 
assets  remained,  after  paying  the 
first  and  second  classes.  Suit  by  A 
and  B  and  certain  creditors  of  the 
second  and  third  classes  against  C, 
the  complaint  alleging  waste  of  as- 
sets, &o.,  without  averring  that  the 
assets  were  sufficient  to  pay  the 
first  class  in  full. 

ffeldy  that  the  complaint  showed  no 
cause  of  action  as  to  the  creditor 
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{>laintiffi!,  and  hence  was  bad  on 
demurrer.  Davenport  t.  MeColt  ei 
joI^ 495 


VOLUNTARY    PAYMENT. 

Canhot  be  Recoyebxi). — As  a  gen- 
eral rule,  money  Toluntarily  paid 
for  the  use  of  another,  without  his 
)Lnowledge  or  consent,  eannot,  in 
,the  absence  of  any  subsequent  pro- 
mise of  payment,  be  recovered 
back.     ShirU  y .  Iroiu 458 


W. 

WABASH  AND  ERIE  CANAL. 

Pasties — ^Tkubteb  or  a»  Exp^rbss 
Trust.— The  Wabash  and  Erw  Ca- 
nal being  out  of  repair  and  unfit 
for  navigation,  and  the  trustees  be- 
ing unable  to  make  the  necessary 
repairs,  an  association  was  formed 
.of  those  interested  iu  the  naviga- 
tion of  the  canal,  for  the  purpose 
of  making  a  contract  with  the  trus- 
tees to  receive  the  tolls  and  keep 
the  canal  iu  repair.  The  members 
,of  the  association  subscribed  .cer- 
tain sums,  which,  by  the  articles 
of  association,  were  to  be  paid  in 
assessments  of  a  certain  per  cent, 
upon  tbo  call  of  a  board  of  mana- 
gers appointed  by  the  association. 
It  was  further  provided  that  if  the 
assessments  were  not  paid,  the 
board  of  trustees  of  the  canal 
should,  upon  request  of  the  board 
of  managers  of  the  association,  sue 
for  such  assessments  in  their  cor- 
porate name,  and  hold  the  same 
for  the  use  of  the  board  of  mana- 
gers. 

fidd^  that  the  board  of  trustees  of 
Uie  canal  was  made  the  trustee  of 
an  express  trust,  and  might  sue  to 
recover  an  assessment  in  its  own 
name. 

Jleldj  also,  that  the  power  conferred 
upon  the  board  of  trustees  was 
coupled  with  an  interest. 

Held,  also,  that  the  objects  of  the  as- 
sociation were  not  against  public 
policy.  Weaver  v.  The  Trutiees  of 
Wabash  and  Erie  Canal 112 


WABASH  BITER. 

Not  a  namgahU  stream  in  Mamsetmn- 
iy.    See  Watks-Couese,  8 

WAGER. 

See  Wileon  t.  Qardner „,  188 

WAREHOUSEMEN. 

Sals  without  Notice. — A  sale  by  a 
warehouseman  of  property  depos- 
ited with  him  for  storage,  without 
notice  to  the  owner,  is  a  conver- 
sion of  the  property.  Jordan  et  al, 
\\  Shireman,v ,  136 

WARRANTY. 

1.  What  is. — In  an  action  for  a 
breach  of  warranty  in  the  sale  of 
personal  property,  the  court  in- 
structed the  jury  as  follows  <  "  1. 
^0  particular  form  of  ^ords  is 
necessary  to  make  a  warranty, 
though  the  word  warrant  is  gen- 
erally used.  Any  assertion  .of  the 
seller  in  respect  to  the  property,  if 
intended  by  •the  seller  and  under- 
stood by  the  buyer  as  a  warranty, 
m,ust  be  considered  as  such,  wheth- 
er the  word  warrant  was  mado  use 
of  .or  not;"  and  *^2.  When  a  war- 
ranty is  relied  on,  the  question 
with  the  jury  should  always  bo,  do 
the  words  proven  fairly  show  ^hat 
they  were  intended  And  understood 
by  the  parties  at  the  time  of  the 
sale  or  exchange  as  a  warranty? 
If  they  do,  then  they  must  be  so 
considered." 

Held,  that  the  inaitiTictions  contained 
a  correct  exposition  of  the  law  as 
applicable  to  cases  where  the  pro* 
perty  is  exposed  to  the  inspection 
of  the  seller,    j/ones  v.  Quicks  125 

2.  Same. — ^Wheii  the  language  used 
is  not  a  warranty  in  terms,  it  is  a 
question  for  the  jury  whether  the 
words  used  were  intended  on  the 
one  hand  and  relied  upon  on  the 
other  as  a  warranty,  and  this  is  txi 
be  determined  from  the  language 
used  and  all  the  attendant  circum- 
stances  Ibid. 

8.  Same — Deceit. — The  following 
instruction,  asked  by  the  plaintiff 
in  a  suit  for  a  breach  of  warranty. 
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And  f»r  deeeit  in  the  sale  of  a 
hone,  was  held  to  have  been  cor- 
rectly reftised}  **The  law  does 
not  require  that  the  defendant 
should  haTe  actual  and  positiye 
knowledge,  at  the  time  of  the  trade, 
that  the  horse  was  diseased,  but  if 
the  jury  believe,  from  the  CTidence^ 
that  such  facts  and  circumstances 
>  did  exist,  within  the  knowledge  of 
I  the  defendant,  as  would  put  a  man 
of  ordinary  prudence  upon  his 
guard  in  relation  to  the  horse  be- 
ing diseased,  the  defendant  was 
bound,  at  his  peril,  to  disclose  such 
fkcts  and  circumstances  to  the 
plaintiff  when  he  made  the  trade, 
and  failing  so  to  do,  if  it  turns  out 
that  the  horse  was  diseased  at  the 
time  of  the  trade,  the  seller  is  as 
much  liable  as  if  ho  had  had  actual 
knowledge  and  failed  to  disclose  it 
to  the  plaintiff.".^ Ibid. 

WASTE. 

1.  Bt  Tekasit  for  Life. — Injunction 
by  the  owner  of  the  fee  to  restrain 
the  owner  of  the  life  estate  from 
waste  by  cutting  timber.  The  court 
instructed  the  jury  as  follows :  1. 
Waste  is  whatever  does  a  lasting 
damage  to  the  inheritance,  and 
tends  to  the  permanent  loss  of  the 
owner  in  fee,  or  to  destroy  or  Ics-. 
sen  the  value  of  the  inheritance. 
What  might  be  for  the  benefit  of 
the  life  tenant,  if  a  permanent  loss 
to  the  owner  in  fee,  is  waste.  2. 
If  the  contemplated  cutting,  when 
done,  would  lessen  the  value  of  the 
fee  after  the  death  of  the  life  ten- 
ant, the  jury  should  ilnd  for  phkin- 
tiff;  if  not,  then  for  defendant. 

Beldf  that  the  instructions  were  cor- 
rect   Vavs&n  V.  CofffMn  et  al.  220 

2.  CuTTiNa  Timber. — ^The  eommon 
law  that  cutting  a  standing  tree 
is  waste  is  inapplicable  in  this 
State Ibid. 

WATER-COURSE. 

1.  Navigable  Streaks — Ordiitakce 
OF  1787.— Under  article  4  of  the 
ordinance  of  1787,  the  navigable 
waters  leading  into  the  Mutiuippi 
and  St,  Lawrence  rivers,  &c.,  can- 
not be  obstructed  by  State  author- 


ity, but  the  operation  of  tha  set 
and  the  power  of  Congress  over 
this  sul]|3ect  is  limited  to  those 
streams  which  are  channels  of 
commerce  between  the  States  — 
such  as  are  navigable  in  fact  for 
vessels  of  commerce  coming  out  of 
and  returning  into  the  navigablo 
waters  of  other  States,  by  contin- 
uous voyages.  Neaderhouur  v.  l^ht 
State 257 

2.  Sake  —  Judicial  Notice. — The 
courts  will  take  judicial  notice  of 
the  navigability  of  streams,  as  a 
part  of  the  common  public  history 
of  the  country Ihid, 

0.  Sake — Wabash  River. — The  Wa-, 
btuh  river,  where  it  passes  through 
Adame  county,  in  this  State,  is  not 
a  navigable  stream Ibid. 

4.  Sake  —  Nuisance — Mill-d au. — 
Wherever,  in  the  course  of  a  stream, 
it  ceases  to  be  a  public  highway 
for  commerce  between  this  and 
other  States,  at  that  point  its  na- 
tional character  terminates,  and 
above  that  it  is  within  the  cxclu* 
sive  jurisdiction  of  the  State,  and 
a  legislative  act  authorizing  its  ob? 
struction  by  a  mill-dam  is  a  good 
defense  to  a  prosecution  for  a  nni-* 
sance Ibid. 

6.  Navioadlk  Stream. — A  stream 
cannot  be  said  to  bo  navigable  in 
the  legal  sense  of  the  term,  unless 
it  be  of  such  a  character  as  to  be 
useful  to  the  public  as  a  channel  of 
travel  or  commerce Ibid^ 

6.  Same — Mill-dam. — When  an  act 
provides  that  a  dam  shall  be  built 
with  a  suitable  slope  or  lock,  so.  aft 
not  to  interrupt  navigation,  the 
omission  to  provide  such  slope  or 
lock  will  not  deprive  the  party  of 
the  benefit  of  the  law,  when  it  doca 
not  appear  that  any  person  since 
the  erection  of  the  dam  has  either 
attempted  or  desired  to  navigate 
the  river  at  that  point,  and  espe- 
cially when  it  is  clear  that  it  never 
was  iised,  or  was  capable  of  being 
used,  as  a  navigable  highway,  in 
the  proper  sense  of'  the  term.  iZii'd. 

WATER-CRAFT. 

The  State  law  for  the  enforcement  ef 
liens  airainst,  is  void.  BaUard  et 
qI.^.  Wilttkirt  et  al 341 
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WILLS. 

i.  COKDinOir  A0AIN8T  Alibxatiost. 
A  condition  that  a  grantee  or  deyi- 
see  shall  not  alienate  for  a  partic- 
ular time,  or  to  a  particular  person, 
is  good.  Langdon  et  oL  ▼.  IngraniM 
Guardian 860 

2.  Same.«=— Will. — A,  by  his  will,  de- 
Tiscd  his  real  estate  to  his  widow, 
in  trust  to  receive  the  rents,  and, 
after  retaining  one-fourth  for  her- 
self during  her  life,  to  apply  one- 
fourth  to  the  use  of  each  of  the 
three  children  of  the  testator,  until 
the  youngest  child  should  become 
of  age.  After  the  youngest  child 
should  become  of  age,  Uit  widow 
was  authorized  to  convey  to  each 
of  tho  children  one-third  of  the 
land  in  fee,  subject  to  her  right  to 
take  one-fourth  of  the  rents  during 
life,  but  otherwise  the  son  was  to 
haTo  no  power  to  alienate  or  in- 
cumber the  property.  The  will  fur- 
ther proTlded,  that  in  the  event  of 
the  death  of  any  of  the  children, 
tho  share  of  such  deceased  child 
should  be  equally  divided  between 
tho  widow  and  surviving  children, 
and  continue  subject  to  the  trust. 
The  youngest  son  died  before  the 
testator.  Petition  by  the  guardian 
of  the  surviving  son  to  sell  his 
ward's  interest  in  the  lands. 

Hildy  that  until  the  surviving  son  ar- 
rived at  fidl  age,  the  restriction 
upon  tho  power  of  alienation  con- 
tinued, and  that  the  court  had  no 
power  to  order  a  sale  on  the  peti- 
tion of  Uie  guardian 4*...iUtf. 


WITN£!&8. 


Impeeehment  of.     See  Evidskce,  tK 

1.  HusBAirn  akb  Wife. — Upon  the 
question  wheUier  the  Wife  was  a 
competent  witness  in  a  suit  by 
husband  and  wife  against  a  physi- 
cian for  malpractice  in  the  treat- 
ment of  the  wife,  the  court  was 
equally  divided.  Camie  et  al.  v. 
Murphy ik...     88 

2.  Crkdibilitt. — ^The  statutes  of  /n- 
diana  permit  the  interest  of  the  wit- 
ness in  the  result  of  the  trial  to  be 
regarded  by  the  jury  in  consider- 
ing his  credibility.  Daily  v.  The 
StaUezreL  Courtney u  285 

3.  Pecedentb'  Estates  — In  a  suit  by 
A's  administrator  against  the  es- 
tate of  B  upon  a  promissory  note 
executed  by  B  in  his  lifetime,  and 
to  correct  a  mistake  in  a  settlement 
made  with  B^s  administrator,  it 
was  held  that  the  latter  was  not  a 
competent  witness,  unless  required 
to  testify  by  the  opposite  party,  or 
by  the  court.  MarkeVM  Admr  Xk 
filler'*  Adnir 488 

4.  Same. — Under  the  second  proviso 
of  section  8  of  the  act  of  1861  (  2 
O.  &  H.  168),  the  discretionary 
power  conferred  upon  the  court  to 
require  a  party  to  testify  in  suits 
by  or  against  executors,  &c.,  is  an 
absolute  one,  and  not  subject  to  re- 
view by  this  court.  Kirehner  v. 
JJelM  Admix ii.i.i...iiwi.  400 
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it  not  part  of  the  reeord.    Brnja-' 
Mtn  €t  al,  Y.  The  EwauviUe,  ^c.,  R, 

JB.  Co 416 

d4.  Appeal — Justice  or  thb  Pbaci. 
Where  an  answer  filed  before  a 
joatice  of  the  peaoe  is  rejected,  on 
motion,  it  does  not  make  any  part 
of  the  files  in  the  case  on  appeal. 
If  the  defendant  desires  to  hare 
the  benefit  of  his  answer,  it  should 
be  re-filed*   Eunter  y.  Thomat.  448 

86.  ADJOVurxD  Teems. — ^The  statute 
authorises  the  Court  of  Common 
Pleas  to  hold  acyourned  terms  for 
the  purpose  of  completing  the  bus- 
iness undisposed  of,  and,  the  con- 
trary not  appearing,  it  will  be  pre- 
sumed, on  appeal,  that  the  court 
was  regularly  held  and  the  cause 
regularly  brought  to  trial.  SMrd 
T.  /roii< 458 

39.  Failuee  to  Reply. — Where  the 
plaintiff  fails  to  reply  to  an  answer 
constituting  a  Yalid  defense  to  the 
action,  the  defendant  is  entitled  to 
Judgment  without  a  trial,  but  if  he 
fails  to  assert  this  right  and  goes 
to  trial  and  is  beaten  on  the  mer- 
its, he  cannot  raise  the  objection 
for  the  first  time  in  the  Supreme 
Court Ibid, 

87.  Same — If  the  objection  to  the 
want  of  a  reply  can  be  taken  after 
Yerdict,  it  would  be  properly  taken 
by  a  motion  for  judgment  non  ofr- 
9tanU  peredieio,  or  possibly  by  a 
motion  in  arrest Aid. 

88.  Same. — If  a  motion  for  a  new 
trial  would  present  the  question  at 
all,  it  woidd  not  be  presented  by 
such  a  motion  assigning  for  cause 
that  the  Yerdict  is  contrary  to  law, 
and  an  assignment  of  error  in  the 
same  form Ibid, 

89.  AxLEGATiozrs  or  Value. — Where, 
to  a  suit  for  work  and  labor,  goods 
sold  and  deliYered,  &c.,  counting 
upon  the  Yalue  of  the  work  and 
goods,  with  no  allegation  of  any 
contract  price,  the  de&ndant  pleads 
only  affirmatiYO  answers,  the  alle- 
gations of  .Yalue  are  not  admit- 
ted......   Ibid. 

40..  Pleas  iir  Abatement. — In  an 
action  upon  an  account  for  goods 
sold,  the  defendant  pleaded  in 
abatement  the  non-joinder  of  one 
who  was  a  joint  purchaser  with 
him  of  the  goods  sued  for.    Issue 


was  Joined  upon  this  answer,  and, 
after  the  case  had  been  submitted 
to  the  courts  the  plaintiff  had  leaTe 
to  dismiss  as  to  some  items  of  the 
account,  and  leaYO  was  refnaed  the 
defendant  to  withdraw  his  answer, 
and  also  to  plead  in  bar  after  the 
issue  in  abatement  had  been  fonnd 
against  him. 
ffekif  that  there  was  no  error  in  these 
rulings.    Bondy.  Wagner 462 

41.  MoTioa  FOB  Nsw  Triai.. — It  is  a 
settled  general  principle,  under 
the  code,  to  which  there  are  but 
few  exceptions,  that  a  party  most 
first  present  a  question  to  the  lower 
court,  before  he  is  entitled  to  the 
Judgment  of  the  appellate  court 
upon  it.    BwU  Y.  Skuman 464 

42.  BuEnxir  or  the  Issue. — In  a 
suit  before  a  justice  of  the  peaee 
upon  a  promissory  note,  the  de- 
fendant pleaded  affirmatiYo  de- 
fenses only,  and  at  the  beginning 
of  his  answer  admitted  the  execii- 
tion  and  dellYcry  of  the  note.  On 
appeal,  the  issues  remaining  the 
same,  the  defendant  orally  admit- 
ted the  execution  of  tho  note,  and 
disclaimed  all  benefit  of  the  gen- 
eral issue  proYided  by  the  statute^ 
and  claimed  to  open  and  close  the 
case. 

Htld^  that  the  burden  of  the  issne 
was  upon  the  defendant,  and  that 
he  was  entitled  to  open  and  close 
the  case.  BlaekUdge  y.  Pine..,  466 

48.  PlEADIEG — SlONATUBEOr  Pak- 

TT  OB  Attorney.  —  Where  an 
amended  complaint  was  not  signed 
by  the  party  or  his  attorney,  it  was 
held  that  as  the  defect  was  amend- 
able on  motion  below,  it  would  be 
regarded  as  amended  on  appeal, 
unless  tho  objection  was  presented 
below  by  a  motion  to  strike  it  from 
the  files.    Lowry  y.  Dutton 478 

44.  Pleas  ik  Abatement. — Section 
200  of  the  code  of  1848  (p.  706), 
which  requires  pleas  in  abatement 
to  be  Yerified  by  oath,  is  continued 
in  force  by  section  802  of  the  code 
of  1852  (2  G.  &  H.  836).  Indim^ 
apolie,  Peru,  j-c,  R  R.  Co.  y.  v^om- 
mere '. £21 

46.  Withdbawal  or  Pleadikgs. — 
An  application  for  leaYo  to  with- 
draw a  reply,  for  the  purpose  of 
entering  a  motion*  to  strike  onl 
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parts  of  the  answer,  was  held  to 
be  addressed  to  the  discretion  of 
the  court,  and  the  action  thereon 
not  subject  to  reyiew  on  appeal, 
because  the  substantial  rights  of 
the  parties  could  not  be  affected  by 
the  decision.     Hay*  t.  HytuU,  681 


PEIVATB  WAY. 
See  H10HWA.TB,  1. 


PROCEEDINGS     SUPPLEMENTA- 
KY  TO  EXECUTION. 

1.  What  mat  bb  Tried  in. — In  a 
proceeding  supplementary  to  exe- 
cution, based  upon  an  affidavit  that 
the  judgment  defendant  owned  real 
•state  which  he  unjustly  refused  to 
apply  in  satisfaction' of  the  judg- 
ment, third  persons  cannot  be 
made  defendants  for  any  other  pur- 
pose than  to  answer  as  to  any 
property  held  by  them  belonging 
to  the  judgment  defendant,  or  as  to 
their  indebtedness  to  him.  Btiri  et 
HZ  ▼.  IIoRttinger 214 

2.  Sams. — The  court  or  judge  has  no 
power,  in  this  form  of  proceeding,  to 
abjudicate  and  settle  controverted 
questions  of  right  between  the 
judgment  debtor  and  third  parties, 
nor  to  set  aside  a  sale  or  convey- 
ance of  property  by  the  debtor  on 
the  alleged  ground  of  fraud... /iidL 


PROCESS. 

Horn  served  on  infants.  See  iKrAim,  1. 
Serviee  qfneceeeary  to  validity  0/ judg- 
ment.   See  Judgment,  8, 4, 6.    £x- 

XCUTOBS  AND  AdMINISTEATOHS,  8. 


PROMISSORY  NOTEa 
jSnm  Bastaedt,  1.    ' 

1.  Signatueb. — A  promissory  note, 
signed  by  the  mark  of  the  maker, 
is  valid  without  a  subscribing  wit- 
ne88»    Shank  v.  Buteeh 19 

2.  Samb. — ^Etidbncb. — In  a  case  in- 
volving the  genuineness  of  a  sig- 
nature to  a  promissory  note,  it  is 


not  competent  for  the  defendant  to 
give  in  evidence  other  notes  exe- 
cuted by  him  in  the  usual  course 
of  business,  and  leave  to  the  jury 
a  comparison  of  the  handwrit- 
ing  Ibid. 

8.  Pleading. —  A  complaint  by 
Thomae  Burgert  and  Joseph  Ad- 
ams against  Andrew  Jackson^  upon 
a  promissory  note  signed  *'il.  Jack- 
son,"  and  payable  to  ^^Burgert  and 
AdamSf'*  alleged  that  the  defendant 
thereby  promised  to  pay  to  the 
plaintiffs,  &c. 

Heldj  that  as  a  copy  of  the  note  was 
set  out,  the  complaint  was  suffi- 
cient, without  an  allegation  that 
the  defendant,  by  the  style,  &c, 
promised  to  pay  to  the  plaintiffs, 
by  the  style,  &c.  Jackson  v.  Bvr- 
gert  et  al 86 

4.  Estoppel. — ^If  the  maker  of  a  note, 
by  himself  or  an  agent,  represents 
to  a  person  about  to  take  an  as- 
signment of  the  note  that  the  note 
is  a  valid  obligation,  and  that  he 
has  no  defense  to  it^  he  will  be  es- 
topped to  plead  a  failure  of  consid- 
eration to  a  suit  by  the  assignee. 
Vandetpool  et  aL  v.  Brake 180 

5.  Pleading. — In  a  complaint  for 
foreclosure  by  the  assignee  of  a 
mortgage,  the  defendant  pleaded, 
by  way  of  set-off,  that  before  notice 
of  the  assignment,  one  A  had  as- 
signed to  lum  a  promissory  note 
executed  by  the  mortgagee  to  A, 
&c.  Reply  in  five  paragraphs: 
1.  General  denial.  2.  That  at  the 
time  of  the  assignment  of  the  note 
by  A  to  the  defendant,  it  was 
agreed  between  them  that  if  the 
latter  failed  to  collect  it,  he  was  to 
return  it  to  A.  8.  That  the  assign- 
ment of  the  note  by  A  to  the  de- 
fendant was  made  for  the  purpose 
of  enabling  the  latter  to  collect  it 
for  A.  4.  That  at  the  time  of  the 
assignment  from.  A  to  the  defend- 
ant, it  was  agreed  between  them  that 
the  property  in  the  note  should  not 
pass  to  the  defendant.  5.  That 
the  defendant  is  in  no  manner,  nor 
was  he  at  the  time  of  filing  the  an- 
swer, the  owner  of  said  note. 

Heldy  that  the  third  paragraph  was 
good,  and  that  the  second,  fourth 
and  fifth  paragraphs  were  bad. 
Lewis  et  al.  v.  Sheaman 427 
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RAIUtOADa. 

1.  Passxitobb  Fares — Tickits. — A 
railroad  compaoj  may  disorimi- 
nate  in  its  passenger  fares  in  favor 
of  those  who  purchase  tickets  be- 
fore entering  the  cars.  Th$  Jefer^ 
ionville  E,  R,  Co.  *.  Rogers 1 

2,  Same.  —  Such  a  regulation,  how- 
ever, carries  with  it  an  obligation 
on  the  part  of  the  company  to  af- 
ford an  opportunity  to  passen- 
gers to  purchase  tickets,  and  un- 
less such  an  opportunity  is  given 
the  discrimination  cannot  be 
made , Pnd, 

%,  Expulsion  or  PASASNOBn. — Under 
the  special  charter  of  the  JtfferMWi' 
wiUe  Railroad  Company,  which  is  si- 
lent upon  the  subject,  if  there  Is 
lawful  cause  for  the  expulsion  of 
a  passenger  from  the  cars,  he  may 
be  expelled  between  stations.  Ibid. 

4.  Mbasure  07  Damages. — Where  a 
passenger  who  has  been  denied  an 
opportunity  to  purchase  a  ticket  is 
expelled  from  the  cars  because  of 
his  refusal  to  pay  an  increased  rate 
of  fare,  the  dilFerenoe  between  the 
two  rates  of  faro  is  not  the  measure 
of  his  damages.  The  act  being 
wrongful,  the  company  is  respon- 
sible for  its  consequences*....  Ibid, 

6.  Same  —  Ezbmflart  Damaobs. — 
The  rule  as  to  the  allowance  of  ex- 
emplary damages  in  suits  against 
natural  persons,  applies  equally  to 
suits  against  corporations....  Ibid, 

6.  Rates  op  Fare. — ^The  rates  of  fare 
of  a  railroad  corporation  need  not 
be  established  by  the  board  of  di- 
teetors  and  proved  by  a  reoord  of 
their  action.  Agents,  other  than 
the  directors,  may  be  empowered 
to  regulate  such  matters Ibid. 

7.  Employees  —  Nxolioxkcb.— 
Where  an  employee  of  a  railway 
company  hired  to  labor  in  a  par- 
ticular service,  and  no  other,  is 
eompelled  by  a  fellow  employee  of 
such  company  to  labor  at  a  busi- 
ness much  more  perilous  than  that 
which  he  engaged  to  do,  and  while 
thus  laboring  rcoeives  an  injury, 
the  company  is  liable  for  the  dam- 
ages occasioned  by  the  injury.  Th$ 
Chicago  and  Gnat  Sa»Utn  R,  R.  Co, 
t.  Ht^tney 28 


8.  SAXl:.--It  i«  the  dnty  of  a  master, 
its  far  as  reasonable  caro  in  Che  se- 
lection can  accomplish  thai  end,  to 
employ  none  but  competent  and 
trustworthy  servants;  and  if  he 
fails  in  this,  and  Ukes  into  his  ser- 
vice those  who  are  incompetent  or 
careless,  he  should  answer  to  hia 
other  servants  for  the  consequences 
which  may  result  to  them  from 
such  failure , Ibid. 

9.  Same. — Where  the  person  injured 
is  a  minor,  who  is,  at  the  time  he 
receives  the  injury,  in  tho  employ 
of  a  railway  company  for  hire^  and 
the  injury  is  caused  by  his  own 
negligence,  or  tho  negligence  of  a 
fellow  servant  engaged  in  the  same 
general  employment^  an  action  can- 
not be  maintained  by  tho  father  of 
suoh  minor  for  the  injury  received, 
unless  the  company  was  negli- 
gent in  hiring  the  oo-servant  by 
whose  negligence  the  injury  was 
caused Ibid. 

10.  Liability  op  Owner  of  Cattlk 
FOR  Injury  to  Train  op  Cars. — 
If  the  owner  of  cattle  knowingly 
permits  them  to  wander  at  largo 
in  the  vicinity  of  a  railway  creas- 
ing of  a  publie  highway,  the  road 
being  properly  fenced,  and  they 
wander  upon  the  track  and  are  ran 
over  by  a  train  of  cars,  without 
any  fault  on  the  part  of  the  ser- 
vants of  the  company,  and  the 
train  is  damaged  thereby,  the  own- 
er of  the  cattle  is  liable  to  the  com- 
pany for  the  injury  done,  ^nram 
V.  The  PitUburgh^  Fort  Wayne,  j-c., 
R   R,  Co 244 

11.  Same. — That  the  board  of  coun- 
ty commissioners  have,  under  the 
statnte,  passed  an  order  allowing 
cattle  to  run  at  large  in  the  county, 
does  not  affect  the  rights  of  the 
parties Ibid. 

12.  CORDITION  AS  TO  LOCATION  OP. 

Suit  upon  notes  executed  to  a  rail- 
road company,  payable  upon  con- 
dition thai  said  road  should  be  lo- 
cated within  one-fourth  of  a  mile 
of  the  town  of  W. 
Beldf  that  a  loeation,  within  tho 
meaning  of  the  condition,  might 
be  made  by  an  actual  survey  of  the 
line  within  the  requlrvd  distance^ 
and  the  adoption  of  thai  line  as 
the  final  ons  by  the  board  of  di- 
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TMtors,  but  that  s  sanrey  tt as  not 
neeessarj  to  such  location. 

ffeldj  also,  that  the  directors  could 
make  the  location  by  a  resolution 
of  the  board,  the  publication  of 
maps,  or  bj  other  acts  manifesting 
a  determination  of  the  company  to 
construct  the  road  on  such  route. 

Heldj  also,  that  it  was  not  necessary, 
to  constitute  a  location  within  the 
contract  of  subscription,  that  the 
route  should  hare  been  staked  and 
marked  on  the  ground,  in  such  a 
manner  that  its  precise  line  could 
be  found  and  identified.  Parker 
T.  Thomat 277 

18.  Neglioence — Ikjuet  to  CniLD. 
If  a  child,  under  the  age  of  five 
years,  while  playing  upon  the  track 
of  a  railroad  company,  at  a  point 
near  the  home  of  such  child,  re- 
ceives injuries  from  a  passing  loco- 
motire,  the  Aict  that  such  child  is 
thus  upon  the  track,  unexplained, 
is  an  act  of  negligence  on  the  part 
of  those  having  him  in  custody, 
and  damages  for  injuries  thus  re- 
ceived cannot  be  recovered,  unless 
defendant's  conduct  was  so  negli- 
gent as  to  amount  to  a  willingness 
to  inflict  the  injury.  The  LafayeiU 
and  Indianapolis  R.  R.  Co,  v.  Huff- 
man   287 

14.  Same. — When  the  question  is  one 
of  simple  negligence,  there  is  no 
distinction  between  the  case  of  a 
child  unnecessarily  exposed  and 
that  of  a  grown  person,  but  where 
the  question  is  one  of  gross  neglect 
or  willful  misconduct,  the  rules  ap- 
plicable to  the  two  cases  are  differ- 
ent   Ibid. 

15.  Same — Wantonness. — When  the 
charge  is  that  the  defendant,  in  a 
"careless  and  wanton"  manner, 
ran  said  locomotive,  &c.,  the  word 
"wanton"  does  not  mean  "will- 
ftil,"  and  adds  no  force  to  the 
charge  that  the  act  was  done  in  a 
"careless"  manner Ibid. 

16.  Bame— >It  is  not  necessary  that 
the  negligence  of  the  plaintiff 
should  have  "brought"  the  injury 
upon*  himself.  If  it  directly  con- 
tributed to  that  result  he  cannot 
recover,  where  the  defendant  is 
only  charged  with  want  of  ordina- 
ry prudence Ibid. 

17.  £yiDSHOE.-*In  a  suit  by  a  father 


for  an  injury  to  his  min6r  son,  it 
was  held  that  the  declarations  of 
the  son,  made  the  day  following  the 
injury,  as  to  the  cause  of  the  acci- 
dent^ were  not  admissible  against 
the  plaintiff.  The  Ohio  and  Mie- 
tieeippi  R.  R.  Co.  v.  Hammer t- 
ley\ 871 

18.  Injury  to  Servant. — A  minor 
son  of  the  plaintiff  was,  with  his 
consent,  employed  to  go  upon  a 
construction  train  to  furnish  water 
to  the  laborers  at  the  points  whero 
they  stopped  for  labor.  The  son 
was  also,  at  times,  with  the  father's 
knowledge,  employed  as  brakcman 
and  fireman  upon  the  train.  By 
the  negligence  of  the  .person  in 
charge  of  a  section  of  the  road,  in 
not  signaling  the  train,  it  ran  off 
the  track  at  a  curve,  whero  the  rails 
were  being  elevated. 

^eldy  that  the  rule  respondeat  superior 
applies  only  to  actions  sounding  in 
tort,  and  that  where  the  relation 
of  master  and  servant  exists,  the 
duties  and  liabilities  of  the  parties 
must  be  determined  by  the  contract. 

SeH  also,  thai  where  one  accepts  a 
situation  in  whieh  he  must,  of  ne- 
oessity,  be  exposed  to  iujury  by  any 
want  of  care  on  the  part  of  his  fel- 
low-servants, he  must  be  held  to 
have  made  his  contract  in  view  of 
such  haiard,  and  cannot  recover 
for  an  injury  thus  caused,  unless 
by  express  contract  the  master  has 
made  himself  an  insurer,  or  unless 
the  master  has  failed  in  his  implied 
obligation  to  employ  competent  fel- 
low-servants. 

Held,  also,  thai  as  to  injuries  result- 
ing f^om  other  causes  than  the  or- 
dinary hasards  of  the  employment, 
the  servant  stands  towards  the 
master  as  a  stranger. 

Heldj  also,  that  the  company  was  not 
liable  in  the  case  statod Ibid, 

19.  JiTDiciAL  Notice. — ^The  courts 
will  not  take  judicial  notice  wheth- 
er a  railroad  company  owns  and 
operates  a  road  through  a  particu- 
lar county,  when  there  is  no  law 
prohibiting  It  from  doing  so.  Thi 
Indianapolis  and  CindnnaU  R.  R, 
Co.  I.Stephens 429 

20.  QXOORAPHY-^VDICIAL  NOTICX. 

Judicial  notice  trill  be  taken  of 
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the  gaogntphioml  poeiilozi  of  Bagel- 
rigg  Station Ibid. 

21.  Injubt  to  Pabsemobb. — Com- 
plaint in  two  paragraphs  for  an 
iigury  to  a  passenger  upon  a  rail- 
road train.  In  the  first  paragraph 
the  duty  of  the  cofbpanj  to  use 
due  care  and  diligence  to  carry  the 
plaintifT  to  her  destination  was  al- 
leged)  and  the  breach  of  duty  com- 
plained of  was  that  the  plaintiff, 
having  been  carried  safely  to  the 
proper  station,  in  a  box  car,  was 
required  by  the  conductor  to  Jump 
ftrom  the  car  to  the  ground,  no  steps 
being  provided  for  the  safe  descent 
of  passengers,  whereby  plaintiff 
was  iigured.  The  second  para- 
graph was  like  the  first,  except 
that  nothing  was  said  as  to  the 
kind  of  car  in  which  the  plaintiff 
was  transported,  nor  as  to  the  want 
of  steps  for  descent,  nor  as  to  any 
order  by  the  conductor.  In  this 
paragraph,  the  breach  of  duty  was 
alleged  to  consist  in  stopping  the 
train  before  the  car  in  which  the 
plaintiff  was  had  reached  the  plat- 
form of  the  depot,  by  reason  of 
which  plaintiff  was  compelled  to 
Jump  from  the  car,  &o. 

Heldf  that  both  paragraphs  stated  a 
good  cause  of  action. 

Beldj  also,  that  it  is  not  necessary 
for  the  pleader  to  ayer  the  nature 
of  the  contract  or  the  duties  of  the 
carrier  in  such  oases,  bat  the  court 
will  Judicially  take  notice  of  the 
duties  which  are  annexed  by  law 
to  the  contract  to  carry.  The  Ev- 
mtvUU  and  Craw/ordwilU  R.  R. 
Oo.  y.  Duncan 441 

22.  Instbuctions  —  Nbolioencb.  — 
An  instruction  by  the  court  to  the 
Jury,  in  such  case,  to  the  effect  that 
if  the  want  of  proper  care  or  skill 
on  the  part  of  the  conductor  caused 
the  injury,  the  defendant  would  be 
liable,  was  held  not  to  be  erro- 
neous, taken  in  connection  with 
another  instruction  to  the  effect 
that  if  the  plaintiff  was  guilty  of 
negligence  in  jumping  from  the 
car,  she  could  not  recover....  Ibid, 

23.  Obligation  to  Pbuyidb  Tbans- 
POBTATION. — A  railroad  company 
is  not  bound  to  receive  an  unusual 

.  number  of  passengers,  beyond  the 
number  it  might  reasonably  be  re- 


quired to  provide  for,  bat  if  it  does 
receive  them,  without  condition,  or 
notice  of  its  inability  to  provide 
for  their  safety,  it  assumes  all  the 
obligations  usually  incumbent  up- 
on a  carrier.. JbuL 

24.  Fassjskokbs  —  Leapixo  fbom 
Cabs. — ^In  a  suit  for  an  injury  to 
a  passenger,  caused  by  leaping 
from  a  box  car  while  the  train  was 
stopped  at  the  station  to  which  the 
plaintiff  had  taken  passage,  no 
means  of  descent  being  provided, 
it  was  held  that  an  instruction  to 
the  effect  that  if  the  plaintiff  leap- 
ed from  the  car  without  being  in 
peril,  or  having  reason  to  believe 
that  she  was  in  peril,  and  the  in- 
jury thereby  resulted,  she  could 
not  recover,  was  correctly  refused, 
because  it  did  not  contain  the  fur- 
ther element  that  the  circum- 
stances were  such  that  the  plain- 
tiff might  reasonably  have  appre- 
hended injury  from  the  leap.  Ibid. 

25.  Same. — The  evidence  in  the  case 
disclosing  that  the  plaintiff  leaped 
from  the  cars  merely  to  prevent 
being  carried  on,  and  that  she  was 
at  the  time  warned  that  it  was 
dangerous,  and  so  thought  herself, 
it  was  held  that  she  could  not  re- 
cover, she  having  contributed  to 
the  injury  by  her  negligence.  Ibid. 

26.  Cask  Approvbd. — ^The  ruling  in 
the  case  of  the  Indianapolu  and 
Cincinnati  Railroad  Company  v.  Ste- 

pkentf  ante,  p.  429,  approved.  The 
Indianapolis  and  CincinnaU  R.  R. 
Co.v.  Kibby 479 

27.  Cattlb  Guabds. — The  former 
rulings  of  the  court,  as  to  the  duty 
of  railroad  companies  to  maintain 
cattle  guards  at  the  crossings  of 
public  highways,  approved...  Ibid. 

28.  Appbal — Obdbb  on  Cohductob. 
An  appeal  having  been  prayed 
from  a  Judgment  against  a  railroad 
company  for  killing  cattle,  thirty 
days  time  was  given  to  file  a  bond. 
Subsequently,  a  motion  was  made 
by  the  plaintiff  for  a  writ  requir- 
ing a  conductor  of  the  company  to 
answer  as  to  funds  in  his  hands. 
^Pending  this  motion,  an  appeal 
bond  was  filed,  and  afterwards  the 
writ  was  issued. 

Htld^  that  the  issuing  of  the  writ  was 
erroneous Ibid, 
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29.  Coxxov  Cabriebb  —  Usaojb.— 

Where,  in  a  suit  against  a  railroad 
company  for  the  loss  of  poultry 
shipped,  the  defense  was  a  usage 
of  railroads  to  carry  such  freight 
only  when  accompanied  by  the 
owner,  and  at  his  risk,  and  that 
the  loss  had  occurred  through  the 
fault  of  the  owner,  in  not  keeping 
the  coops  properly  righted  on  the 
cars,  it  was  held  that  eyidence 
from  the  plaintiff,  and  others  who 
had  been  accustomed  to  ship  on 
railroads,  that  they  had  ne^er 
heard  of  such  usage,  was  admissi- 
ble. The  EvaruviUe  and  Oraw/ordt' 
vilU  n  n.Co  r.  Young 616 

80.  Same. — Whether  common  car- 
riers could,  by  a  usage  of  thMr  own 
creation,  or  by  mere  notice,  limit 
their  ordinary  liability,  was  ques- 
tioned    IHd, 

81  Same — Evidence. — On  the  trial, 
the  company  introduced  a  witness 
to  proYo  that  the  plaintiff  had  used 
the  stock  passes  of  the  company, 
and  then  offered  in  evidence  one 
of  those  blank  passes,  on  the  back 
of  which  was  a  statement  that  the 
owner  of  stock  should  feed  and 
take  care  of  it  at  his  own  expense 
and  risk,  and  that  he  assumed  all 
risk  of  ihjury  that  the  animals 
might  do  themselves,  or  that  might 
arise  from  the  delay  of  trains  or 
otherwise. 

Held^  that  the  evidence  did  not.  tend 
to  prove  the  existence  of  the  usage 
pleaded,  and  was  properly  re- 
jected   Ibid. 

RECOGNIZANCE. 

1.  FonrEiTED  REcoairizAKCB. — Suit 
ON. — The  object  in  requiring  the 
justice  of  the  peace  who  takes  a 
recognisance  under  section  14  of 
the  justice's  act,  in  case  of  a  for- 
feiture, to  indorse  a  certificate  of 
forfeiture  and  file  the  same  in  the 
clerk's  o£Sce,  is  to  give  a  lien  on 
the  lands  of  the  obligors.  Oaelien- 
heimer  et  oL  v.  The  State 91 

2.  Sau B. — ^The  right  of  action  is  com- 
plete when  the  recognisance  is  for- 
feited, without  such  filing Ibid. 

8.  Same — Pleading. — ^Where,  in  a 
suit  upon  such  a  recognisance,  a 
transcript  of  the  proceedings  be- 


fof«  the  justice  was  filed  with  the 
complaint,  showing  an  affidavit 
charging  a  felony,  a  warrant  issu- 
ed thereon,  the  arrest  of  the  de- 
fendant and  the  giving  of  the  re- 
cognisance for  the  appearance  of 
the  defendant  at  a  future  day,  it 
was  held  to  be  sufficiently  shown 
that  the  justice*  had  jurisdic- 
tion  Ibid. 

4. .  Same. — Evidence. — On  the  trial, 
the  transcript  of  the  proceedings 
of  the  justice  was  not  given  in  evi- 
dence, and  it  was  hold  that  as  the 
authority  of  the  justice  to  take  the 
recognizance  was  not  shown,  there 
could  be  no  recovery  by  the 
State Ibid. 

RECORD. 

Cf  Court  pf  Common  Pltat^  tignalure 
of  judge  etaential  to  vaUdiiy  of.  See 
Judgment,  6. 

Coneltieive  upon  parliea  in  abtenee  of 
fraud.    See  Judgment,  8. 

1.  Pbactice. — Motions  to  correct  a 
record  must  be  made  in  the  court 
below.    Dooley  v.  Martin 189 

2.  Same. — Where  a  record  had  been 
amended  by  the  court  below,  after 
the  term,  and  there  had  been  no 
exception  taken  and  no  motion 
made  below  to  restore  the  original 
record,  it  was  held  that  the  Su- 
preme Court  could  only  look  at  the 
record  as  sent  up,  and  would  pre- 
sume in  favor  of  the  action  of  the 
court  below ; Ibid. 

8.  Amendment  or. — Courts  cannot 
amend  their  record  at  a  subsequent 
term,  except  in  a  fact  which  ap- 
pears to  be  the  misprision  or  neg- 
lect of  the  clerk,  unless  there  is 
something  in  the  record  to  amend 
by.  Eamilton  et  al.  v.  Burch  et 
al .•  288 

RENDITION. 

See  FvazTiYB  trom  Justtcb. 

« 

REPLEVIN. 

Pleading. — In  an  action  for  the  pos- 
session of  personal  property,  the 
defendant  answered,  inter  aUa,  that 
he  held  said  property  as  sherifl^ 


